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es  which  preceded  it^  has  grown  into  an  unalterable  convic- 
i.  Repeated  expressions  of  federal  tribunals  bear  it  out.^ 
n  this  connection  I  desire  to  extend  my  sincerest  thanks 
)r.  Herbert  B.  Adams,  of  Johns  Hopkins  University,  for 
lable  suggestions  relating  to  this  work,  for  kind  words  of 
3uragement,  and  other  services. 
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that  is,  a  condition  of  lawlessness  which  inherently  contradicts 
the  possibility  of  a  controlling  agency. 

Though  it  is  claimed  that  in  the  United  States,  and  in 
democracies,  the  people  are  sovereign,  they  are  still  not  the 
legislators  who  consciovsly  enact  laws,  nor  are  they  in  £sict 
sovereign  in  any  absolute  sense.^  They  yield  to  the  customs 
they  have  inherited,  they  do  not  ordinarily  govern  in  any 
revolutionary  way ;  their  leading  spirits  control  them ;  they 
build  upon  the  family  relationships  which  antedated  them, 
upon  the  results  of  larger  social  experiences  they  have  received 
from  their  ancestors  and  which  they  have  experienced  them- 
selves. Some  system  of  order,  and  with  it  a  general  con* 
sciousness  of  self-interest  which  is  promoted  by  this  system, 
lies  at  the  base  of  every  political  organism.  A  man  is  sov- 
ereign over  himself,  but  not  over  others,  and  if  he  aims  to 
discharge  his  social  obligations  he  must  needs  conform  his 
activity,  his  will,  and  his  intellect  to  the  restraints  these  put 
upon  him,  and  these  restraints  are  the  product  of  association, 
taking  on  different  forms  at  different  stages  or  under  diverse 
circumstances,  as  amenable  to  the  modifications  of  social 
development  and  physical  environment  as  languages  and 
religions  and  aptitudes  are.  Sovereignty  is  a  growth,  and 
it  can  be  only  applied  relatively.     In  the  United  States 

^  Smith,  Right  and  Law,  §502.  See  Maine,  Popular  Goyernment,  Index 
** Sovereignty";  Burgess,  Polit.  Sc.  and  Cons.  Law,  Part  II.,  Chap.  IL 
Mr.  Burgess,  it  seems  to  me,  has  left  little  in  his  notion  of  soTereignty, 
except  an  empty  illusion. 

'Bliss,  Sovereignty,  p.  15  seq.;  Smith,  Right  and  Law,  Chap.  V.; 
Woolsey,  Political  Science,  Vol.  I.,  §§72,73;  Maine,  Popular  (Govern- 
ment, Essay  I.,  pp.  7,  8 ;  Lieber,  Civil  Liberty  and  Self -Government,  152, 
also  Chap.  XXV.  seq,;  Bluntschli,  Theory  of  the  State,  Book  II.;  Bryce, 
American  Commonwealth,  Vol.  I.,  408  8eq,;  Wharton,  American  Law, 
§  696 ;  Clark,  Practical  Jurisprudence,  Chap.  XIV. 


vicvcxv^juxdit;   ixvx    %jy   g w  ex  AAiiicu  tax    xcv«vgxixbx\/xx*        J.X1C  yjxjyjyjk^ 

have  not  reserved  the  power  to  annihilate  the  government* 
They  can  make  changes  in  the  Federal  Constitution  only, 
in  the  mode  prescribed  by  that  constitution.^  The  Federal 
Government  is  not  absolute  sovereign,  for  it  cannot  anni- 
hilate the  States.^  The  States  are  not  so  because  within  the 
grant  of  its  power  the  Federal  Government  is  superior  to 
them.^ 

The  idea  of  sovereignty  being  inherently  implied  in  law  is 
therefore  not  borne  out  by  the  facts  of  history  or  experience. 
It  presumes  the  anterior  existence  of  laws  or  their  equiva- 
lents.* And  it  grows,  in  a  later  stage  of  development,  with 
the  expansion  of  jurisprudence.  It  is  a  somewhat  vague 
term,  for  it  assumes  the  existence  of  absolute  power — which, 
however  justifiable  in  theory,  does  not  exist  in  fact — ^in  com- 
munities where  relative  rights,  powers  and  functions,  condi- 
tionating  one  another,  must,  in  order  to  the  existence  of  a 
political  body,  exist.^ 

Laws  may  be  enacted  by  legislative  bodies ;  so  may  words 
be  coined  by  learned  scientists  and  scholars,  and  thought  may 
be  directed  in  certain  channels  by  such  minds  as  Moses, 
Lycurgus,  Solon;  but  the  great  mass  of  law,  the  great  bodies 
of  usages  and  customs,  whether  crystallized  by  the  formula- 
tions of  legislative  or  judicial  bodies,  pass  current  because 
they  symbolize  the  necessities,  the  feelings,  the  energies  of 
mankind,  in  the  course  of  a  continuous  social  life ;  usages 
and  customs  which  may  involve  the  rise  and  fall  of  many 
social  aggregates,  a  continuous  social  life  which  is  not  bounded 
by  decades,  generations  or  centuries. 

^Constitution  of  the  United  States,  Art.  Y.    Compare  Articles  of  Con- 
federation, Art.  XIII. 
*Ibid.,  Article  IV,,  Sees.  3  and  4 ;  also,  Art.  V. 
3Art.  VI.,  Sec.  3. 

^See  Wharton,  Commentaries  on  American  Law,  §68,  also  p.  131  • 
^Wharton,  ubi  supra,  Chap.  III.;  Smith,  Right  and  Law,  2502. 


itility,  evolution  of  social  formff  and  needs,  national  oon- 
cience,  have  eaeh  been  credited  with  the  principal  part  in  its 
>rigination.  Sometimes  more  than  one  of  these  views  is 
itilized  to  account  for  it.^ 

We  can  obtain  a  better  idea  of  the  producing  causes  of  law 
f  we  bear  in  mind  that  invention  has  played  its  largest  part 
n  the  production  of  law  in  the  latest  development  of  state- 
lood.  Now  the  state  is  itself  an  entity  o£  growth.  The 
erm  represents  political  bodies  as  widely  separated  in  char"- 
kcter  as  the  municipal  sway  of  ancient  Greek  cities  and 
nodem  nations.^  Aristotle  viewed  it,  with  the  best  tights 
le  had  before  him,  in  its  component  parts,  and  among  its 
undamental  elements  he  found  the  olxo^  (family),  which 
le  ascribed  to  the  animal  impulse  of  cohabitation,  to  propa- 
^te  species  and  give  mutual  support.  From  thence  the 
latural  course  of  extension  and  growth  was,  in  his  view, 
irough  the  xco/jti  (village  community)  to  the  formation  of 
(Tillage  connections  and  an  organic  whole  compounded  of  many 
tillage  communities.  This  he  called  ;r<i^c  (the  city-state). 
Be  regarded  the  state  as  a  work  of  nature;  and  man  he 
regarded  not  only  as  a  social,  but  also  as  a  political  animal. 
A.  government  complete  in  itself,  in  his  judgment,  consti- 
tuted the  best  result  of  human  development  and  existence.* 
Aristotle's  knowledge,  however  acute  his  powers  of  observa- 

"  .      ■      ■  I  ■»■—■■      ■-■        !■     .11  .1  ■    ■  ■■  ■       .  I     ■  ■■       ■  I  ■■  ■■■■■■■■■—■     ^  ■  ■  ■  ■     ■■■       ■  ■■■■    »l<>«,.     ,_■»■■»      ^_       ■■>, 

1  Holtzendorf,  Enoyolopiedia,  Systematisoher  Theil,  Art.  I.,  by  Dr.  A. 
Greyer;  Wharton,  Commentaries  on  American  Law,  Chap.  II.;  WooLsey, 
Political  Science,  Part  II.,  Chap.  I.;  Clark,  Practical  Jurisprudence, 
Part  I.,  Chap.  VIII. 

'  The  Indian  tribes  have  been  treated  as  equivalent  to  States  by  the 
Supreme  Court  of  the  United  States.  See  117  U.  S.  Rep.  288 ;  17  Wall. 
211. 

** Politics,  Book  I.,  Chaps.  I.  and  11.    See  Chap.  lY,,  post 


amphiofyoDic  leagues  of  dties;  leagues  based  on  religious 
motives^  though  serving  larg^  and  more  extended  cohesive 
purposes.  In  his  day  no  doubt  i^i/ir^rrec  (injunctions,  judg- 
ments, prescribed  rules)  were  known  ;^  yet  the  general  body 
of  what  we  embrace  under  the  head  of  law  was  customs  and 
usages  (pofiun).  Outside  of  what  came  from  the  gods  through 
the  Themis — and  these  ordinances  were  largely  copied  after 
the  observances  of  the  people — ^the  usages  and  customs  of  the 
people  in  their  relation  to  herding  of  cattle^  or  husbandry, 
or  navigation,  or  commercci  or  in  relation  to  their  changing 
governors  who  rose  to  greater  power  as  the  cities  grew  and 
extended,  c(Histituted  the  body  of  the  law  (v6/ioc).  The 
history  of  these  terms  bears  out  this  contention.^  In  Roman 
law  jits  antedated  lex,  for  while  the  former  related  to  that 
which  was  orderly,  fitting,  customary,'  the  latter  came  into 
use  as  a  method  of  l^islation  or  codification  of  usages,^  or  of 
enactments  not  depending  upon  usages. 

That  usages  and  customs,  such  as  prevail  among  savage 
races  to-day,  were  the  current  expressions  in  ancient  times, 
no  longer  admits  of  doubt.'^  They  never  fully  ceased  to  rep- 
resent the  whole  sum  of  rules  until  political  aggregates,  having 
a  capacity  for  permanent  territory,  a  settled  abode,  and  some 

>  df^c  in  early  Greek  history  and  feu  in  early  Italian  history  disclose 
the  early  influence  of  priests  in  the  creation  of  injunctions.  Cf,  Leist, 
Graeco-Ital.  Rechtsg.,  205  8eq.,  J36,  533  aeq.  For  similar  phenomena 
among  early  Semites  see  Wellhausen,  Hist,  of  Israel,  894,  895. 

'Clark,  Practical  Jurisprudence,  Part  I.,  Chap.  IV.  See  Coulanges, 
Ancient  City,  Book  III.,  Chap.  XL;  c/.  Leist,  Graeco-Ital.  Eechtsg., 
533  sfg.,  and  compare  Schrader,  Sprachy.  u.  Urg.,  201 ;  same,  Handelsg. 
u.  Warenk.,  8. 

'Clark,  suprot  Part  I.,  Chap.  II.;  also  Part  I.,  Chap.  YII. 

*Ibid.,  Part  I.,  Chap.  III. 

•Spencer,  Principles  of  Sociology,  Vol.  II, ,  Part  V.,  Chap.  XTV.;  Post, 
Uraprung  des  Rechts,  Introduction  seq.;  same,  Bausteine  fiir  eine  allge- 
meine  Rechts wissenschaft,  Chap.  I.;  Maine,  Early  Law  and  Custom. 
The  earliest  communities  of  India,  Greece  and  Italy,  we  are  now  assured* 
had  no  law.    Cf,  Schrader,  SpraohTergleichung  u.  Urgeschichte,  855. 


Even  then  they  were  not  superseded.  The  laws  peculiar  to 
statehood  built  upon  them  depended  upon  them ;  courts 
mforced  them;  l^slatures  only  fragmentarily  superseded 
bhem.^  The  largest  dissolving  and  disintegrating  factors 
jvhich  ever  destroyed  them  were  new  social  impulses,  pro- 
lucing  new  needs,  new  customs,  new  observances.  The 
ibrms  of  organization  of  earliest  or  most  primitive  peoples 
preclude  the  thought  of  sovereignty  or  laws ;  they  admit  of 
10  conception  going  beyond  the  habits  which  spontaneously 
jrow  up.''*  Professor  Clark  says  that  "  in  the  unconscious 
lefinitions  of  law  furnished  by  [the]  early  names  for  it .  .  • 
iifferent  conceptions  of  law  present  themselves,  not  only  in 
liferent  nations,  but  in  the  same.  The  nearest  approxima- 
:ion  to  a  uniform  or  pervading  idea  is  certainly  not  so  much 
;hat  of  endctment,  position  and  command^  as  of  antiquity ,  gen- 
ral  approval  and  usage :  where  an  original  notion  of  ordin- 
mce  does  appear,  it  is  not  human,  but  divine.^^^ 

From  this  plane  of  observation  of  Aristotle,  some  of  the 
nost  modern  of  our  writers  upon  the  history  of  society, 
3olitics  and  law  have  not  materially  departed.*  But  the 
family  organization  from  which  these  start  is  not  the  modem 
iamily.  It  is  a  growth  depending  upon  association  of  indi- 
viduals that  had  its  beginning  in  cohabitation  and  carnal 
ntercourse,  but  which  grew  by  adoption  or  natural  increase 

'  Cf.  authorities  in  preceding  note ;  also  Bastian,  Bechtsverhaltnisse. 

*  Post,  Bausteine,  etc.,  I.,  §g  1  to  16;  same,  UrspruDgdesRechts^podMrn  ; 
>chrader,  Sprachvergleichung  u.  Urgeschichte,  568  aeq.  See  for  a 
lescription  of  legal  development,  which  attaches,  however,  too  much 
mportance  to  sacred  factors,  Leist,  Graeco-Ital.  Rechtsg.,  Book  III. 

'Clark,  Practical  Jurisprudence,  Part  I.,  Chap.  VII.,  90;  Post,  Bau- 
teine,  etc.,  Vol.  I.,  §16  seq.;  Leist,  Graeco-Ital.  B.  G.,  Book  III.,  Part 
1.;  but  see  Ibid,  gSl  and  Anmerkung  82,  p.  760  seq.    See  infra, 

*  See  Maine,  Ancient  Law,  128,  260 ;  same.  Village  Communities ; 
Carly  History  of  Institutions,  Lee.  III.;  Earlj  Law  and  Custom,  Chap. 
II.  seq,;  Hearn,  Aryan  Household ;  Woolsey,  Political  Science,  Part  III., 
138  seq.  See  especially  Spencer,  Principles  of  Sociology,  Vol.  11.,  Part 
7,,  Chap.  V. 


sanguinity  became   the    sole  test  when  priestly  iiiuu< , 

co-operating  with  the  dissolution  of  the  tribe  and  village 
community,  occasioned  by  their  merging  into  the  state 
organism,  destroyed  the  integrity  of  the  early  group.^ 

In  Roman  law,  evidences  of  the  growth  of  law  from  early 
conditions  are  still  extant.  Take  that  system  of  law  in  its 
first  stages  of  self-conscious  expression,  when  the  rules  of 
action  were  made  known  and  realized  through  procedure — 
the  actio  sacramentL  This  brings  before  us  in  its  symbolic 
forms  the  early  combat,  settlement  of  rights  by  recourse  to 
arms  (of  which  the  wager  of  battle  known  to  early  English 
law,  and  also  the  grand  assize,  which  comprised  an  assembly 
of  knights  in  arms,  as  in  the  days  when  justice  and  war  went 
together,  were  relics),  and  the  voluntary  recourse,  generally  of 
the  weaker  injured  party,  to  the  deposit  of  a  wager  and  the 
arbitrament  of  the  tribe.^     This  action  lay  not  in  earliest 

*Starcke,  Primitive  Family  (Int.  Sc.  Series),  Sec.  II.,  Chap.  VIII.; 
Spencer,  Principles  of  Sociology,  Part  III.,  Chap.  III.;  W.  Robertson 
Smith,  The  Religion  of  the  Semites,  260 ;  same.  Kinship  in  Arabia ; 
Maine,  Ancient  Law,  Chap.  V.,  128 ;  same.  Early  Law  and  Custom,  200, 
201;  Hearn,  Aryan  Household,  Chaps,  III.  and  VII.;  Woolsey,  Political 
Science,  Vol.  I.,  §4^  ^^m  Amos,  Science  of  Law,  120;  McLennan, 
Primitive  Marriage ;  Bachofen,  Das  Mutterrecht.  See  postf  Chapter  II., 
Sec.  2  and  Chap.  IV.  No  better  illustrations  of  the  growth  from  the 
matriarchal  to  the  patriarchal  state  have  been  given,  so  far  as  my 
researches  have  disclosed,  than  in  Dr.  Smith's  Kinship  in  Arabia. 

^  See  Hearn,  Aryan  Household,  4!7d seq,;  Starcke,  Primitive  Family,  Sec. 
II. ,  Chap.  VIII.  It  required  both  a  dissolution  of  the  household  group 
produced  by  vis  major ,  and  a  conception  of  blood  relationship  according  to 
formal  classifications,  based  on  natural  ties  of  affection,  which  priestly 
classes  were  principally  competent  to  accomplish,  to  produce  the  change. 
See  for  laws  of  early  family  life  growing  out  of  prevailing  customs  after 
the  church  had  acted  upon  them,  Essays  in  Anglo-Saxon  Law,  121  aeq, 

^Siegel  has  given  a  history  of  the  early  procedure  of  the  Qermanio 
tribes:  Siegel,  Des  deutschen  Gerichtsverfahrens,  especially  JJl  to  6 
inclusive.  The  action  referred  to  emanated  from  the  Pontifical  College, 
and  hence,  as  early  expressions  of  law  in  formal  modes  in  all  cases,  was 
the  formulation  devised  by  priests.  Ihering,  Geist  des  romlschen  Rechts, 
Vol.  L,298«e^.,  307  aeq,  Seepo«^ Chap. III.,  Sec.  4.  For  the  still  earlier 
procedure,  see  Leist,  Graeco-Ital.  R.  G.,  Book  II.,  Part  III.;  Book  III., 
Part  II. 


ogies  in  the  early  tribal  life  of  other  peoples  and  in  the  Eng- 
lish remedy  of  disb^ss  and  replevin.'  The  thing  being 
brought  before  the  magistrate  (in  jure),  the  claimant  appeared  ; 
each  touched  it  with  a  rod  (vindida  or  fettuoa);  each  person 
kid  claim  to  the  thing,  seized  hold  of  the  thing  claimed ;  the 
magistrate  then  interposed  his  rod  (vindicaUo).*  When  the 
tiling  oould  not  be  brought  into  court,  something  was  brought 
in  to  represent  it,  as  a  piece  of  tnrf,  a  twig,  a  brick,  one 
^eep,  etc.'  There  is  an  obliviousness  to  anything  whidi  is 
not  tangible,  seieable,  within  the  capacity  of  the  senses  to  lay 
hold  of.  The  idea  of  right  to  compensation  for  a  mere  dam- 
age without  reference  to  a  return  of  a  thing  in  ipeeie  seems 
not  yet  to  have  been  thought  of.  And  so,  too,  is  the  early 
procedure  of  the  Anglo-Saxon,* 

Another  relic  of  early  life  is  to  be  found  in  the  Roman  law  of 
possession.  Early  possessionformed  the  criterion  of  property.' 

'Sm  Mjiine,  EaHj  HUtor;  ot  Institatioos,  Iiaetnr*  IX.  See  potl. 
Chap.  III.,  Sec.  4. 

'The  judge  woB  merelr  Belaot«d  to  deliver  his  opinion  resardiiig  the 
title  to  the  thing  in  dispute.    He  could  not  oite  them  to  appear,  or  compel 

appearance:  Iheriog,  Geistdes  lom.  Recbts,  Yol.  I.,  172.  And  he  was 
selected  from  among  the  priests:  Ibid.,  Vol.  I.,  3B8.  Ot  the  use  of  the 
spear  ia  Roman  lai*,  as  a  symbol  ot  the  early  militant  life,  and  for  other 
BTidences  of  that  life,  see  Ihering,  Oeiet,  etc.,  Tol.  1,,  IIS  etq.  Tba 
Rymbol  of  ownership  was  the  spear  (Ibid.).  The  growth  of  the  vin- 
diela  from  the  spear  and  as  a  relic  ot  early  combat  is  shown  b;  the  game 
excellent  authority  {Ibid.,  Vol.  I.,  1B3).  The  aelio  tacramenH  was  not 
a  condemnatioa  of  self-help  or  revenge,  bnt  a  substitute  therefor.  See 
Siegel,  supra.  For  further  illustrations  of  similar  development  upon  an 
eiteasLve  scale,  aee  Spencer's  Principles  of  Sociology,  Vol.  II.,  Fart  V.^ 
Chap.  XIII.;  also  Maine,  Sarly  History  ot  Inetitutions,  Lecture  IX. 

^See  introduction  to  Sanders'  Justinian,  60. 

*  Biaaya  in  Anglo-Siion  Law,  2*1 ;  Maine,  loe,  eit, 

'  Bsiays  in  Antflo-Smon  Law,  3tl ;  Amos,  Systematic  View  ot  the 
Science  o[  Jurisprndenoe,  pp.  153  wf.;  Ihering,  Besitcwille,  pp.  S2C  aeq. 
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session,  was  a  later  development,  and  took  ilie  shape  in  law 
of  other  forms — a  facilitation  of  proof  of  such  a  title.^  Pos- 
session found  its  first  departure  in  Roman  law,  in  the  feeling 
that  the  household  serf  ^s  possession  was  that  of  the  master  ; 
because  the  serf  ^s  identity  was  lost  in  that  of  the  master.^  It 
further  expanded  to  embrace  landed  property  held  under  the 
master  by  persons  holding  it  for  stipulated  services  or  rents^ 
from  which  the  master  could  oust  them  as  he  could  the  serf.^ 
In  German  and  English  law,  when  the  serf  came  to  receive 
some  recognition  on  his  own  account — which  he  did  as  the 
city  life  dissolved  the  elements  of  the  household  group  and 
became  the  medium  of  independent  rights — the  notion  of  rep- 
resentative holding  still  further  expanded.  The  commercial 
world  still  further  expanded  it  in  the  shape  of  bailments/ 
The  first  form  of  holding  was  a  product  of  staivsy  tiie  later 
was  a  form  of  cantrad;  the  former  represents  the  early 
savage,  barbarian,  or  tribal  condition,  and  the  absence  of 
commerce  and  commercial  forms  of  contract;  the  later 
ignored  the  ties  and  sentiment  going  with  gtatvSf  in  the 
interest  of  traflBc'  How  leasehold  developed  on  the  Conti- 
nent with  the  growth  of  cities  is  shown  by  Arnold.'  Pos- 
session, in  the  absence  of  countervailing  evidence,  is  still 
sufficient  evidence  of  ownership  in  English  and  American 
jurisprudence.'' 

^  Ihering,  Grand  des  Besitzes. 

*Ihering,  Besitzwille,  Chapters  VII.,  YIII. 

»iWd.,  Chap.  VIII. 

^For  a  history  of  bailment  in  English  law,  see  Holmes,  Common  Law, 
Lecture  Y.  Agents  are  an  expansion  of  the  law  of  master  and  servant : 
Ibid.,  Lecture  VI.,  p.  228. 

*For  a  more  extended  notice  of  the  difference  between  status  and  con- 
tract, and  the  greater  antiquity  of  the  former,  see  Maine,  Ancient  Law,. 
Chap,  v.,  164, 165 ;  Spencer,  Principles  of  Sociology,  Vol.  II.,  Part  V.,. 
Chaps.  XVII.,  XVIII.  Ihering  affirms  that  the  household  is  the  basis  of 
important  and  far-reaching  legal  classifications :  Besitzwille,  103  aeq. 

*  Arnold,  Geschichte  des  Eigenthums  in  D.  S.,  Chaps.  IV.,  V.,  VI. 

''2  Wharton,  Evidence,  §§1881,  1882;  1  Taylor,  Evidence,  §128. 


lose  to  whom  the  jus  sacrum  was  open  could  take  part;  and 
y  ususj  that  is,  by  cohabitation  with  the  intention  of  forming  a 
larriage.^  It  might  be  a  sale,  and  as  such  a  relic  of  transfer 
Y  barter — ^a  substitute  for  capture — prevalent  among  some- 
hat  developed  tribes ;  it  might  be  a  mutual  living  together 
i  form  a  legal  family,  which  also  constituted  marriage  at 
)mmon  law  ;*  or  it  was  a  sacred  ceremony,  initiated  by  the 
^ntifical  (the  priestly)  class,  as  has  become  recognized  in 
lodern  jurisprudence.** 

In  fact,  law  has  come  up  in  the  body  of  habits,  customs 
id  observances  of  a  given  people;*  but  as  courts  and,  later, 
gislatures  came  to  give  these  form  and  new  expression, 
ime  to  expand  the  formal  code,  the  great  movement  of  the 
)mmunity  in  its  ceaseless  activity  was  lost  sight  of  by  the 
cponents  and  students  of  the  letter  of  the  law,  who  devoted 
too  exclusive  attention  to  its  form  rather  than  the  history 
'  its  existence. 

^  It  is  still  a  status.    See  Bishop,  Married  Women ;  Wharton,  Commen- 

ries  on  American  Law,  §271. 

'There  are  relics  of  a  similar  condition  among  many  people,  including 

nglo-Saxons.    See  Essays  in  Anglo-Saxon  Law,  p.  168 ;  Post,  Ursprang 

8  Beohts,  54 ;  same,  Bausteine,  {g30, 88 ;  Engel,  Ursprnng  der  Familie, 

i;    Spencer,  Principles  of  Sociology,  Part  III.,  Chap.  X. ;  Schrader, 

)rachy.  u.  Urg.,  550. 

^Sanders'  Justinian,  Lib.  I.,  Tit.  X.,  Note 93. 

^  James  Schouler,  Law  of  Husband  and  Wife,  §{81,  82,  88. 

'Ibid.,  §84. 

•Savigny,  Heutigen   romischen    Rechts,  Vol.  I.,  §7;    Holtzendorf, 

ncyclopaedia,  Syst.  Theil,  pp.  101-105,  §§1,  2  ;  Puchta,  Institutionen, 

9l.  I.,  §S12,  18;  Spencer,  Principles  of  Sociology,  Vol.  IL,  §529  seq. 

istel  de  Goulanges  (Ancient  City,  Book  II.,  Chap.  VIII.),  who  bases  the 

owth  of  civil  institutions  upon  family  groupings  organized  for  the  pur- 

ise  of  remembering  and  worshiping  dead  chiefs,  and  who  accords  the 

rgest  effect  to  religious  feeling,  contends  that ''  ancient  law  was  not  the 

)rk  of  a  legislator ;  it  was,  on  the  contrary,  imposed  on  the  legislator. 

had  its  birth  in  the  family.    It  sprang  up  spontcmeously  from  ancient 

inciples  which  gave  it  root."  To  the  same  effect,!^.,  Book  III.,  Chap. 

r.    Cf.  also,  Leist,  Graeoo-Ital.  R.  G.,  Book  III.,  Part  II. 


casuistical  mode  of  reasoning  by  which  the  written  law  is 
built  up  by  the  reasoning  of  courts  and  lawyers,  a  mode  of 
treatment  inaugurated  by  the  early  exponents  of  law,  the 
priestcraflb.  One  distinguished  writer  on  the  growth  of  society 
has  contended  that,  in  addition  to  the  customs  of  every-day  life, 
there  occurred  in  archaic  times,  among  primitive  people,  that 
accumulation  of  injunctions  left  by  the  ghosts  of  the  dead 
and  proclaimed  by  the  priests,  which  led  to  the  rise  of  the 
first  unwritten  codes ;  of  which  traces  are  found  among  such 
savage  tribes  as  the  Veddahs,  among  Scandinavian  bar- 
barians, early  Hebrews,  ancient  Egyptians,  East  Indian  tribes, 
the  oracles  of  the  Grreek  diviners,  and  the  omens  of  the 
Roman  aruapices}  The  Pontifical  College  was  an  out- 
come, and  the  influence  of  the  priestcraft  in  the  declaration 
of  prevailing  duty  as  measured  by  existing  usage  on  the 
Continent  of  Europe  and  in  Britain,  is  another  of  the  conse- 
t][uences  of  this  fact.  Thus  the  habit  of  obedience  based  on 
reverential  fear  gave  a  start  to  a  stable  body  of  superstitions 
and  also  useful  rules.  When  they  came  into  vogue,  courts 
were  likewise  legislative  bodies  in  a  sense,  that  is,  both  would 
be  within  the  province  of  the  tribe,  but  controlled  by  the 
priests  or  scribes.  These  courts  were  first  open-air  meet- 
ings, and  firom  them  came  the  Wiienagemoty  which,  as  we 
shall  see,  divided  its  functions  as  England  developed,  to 
become  an  executive,  legislative  and  a  judicial  body,  separate 
and  independent  of  each  other .^  The  method  of  procedure 
of  the  priests,  after  they  obtained  corporate  efficiency  and 
stability,  was  to  carefully  preserve  the  traditions  and  pro- 

'  See  Spencer,  Principles  of  Sociology,  Vol.  II.,  §529  aeq.;  Curtius,  Hist, 
of  Greece,  Vol.  II.,  p.  23  aeq.;  Waitz,  Deutsche  Verf.  Qeschiehte,  Vol.  I., 
Chap.  IX.,  pp.  326, 335, 336,  also  Chap.  VII.,  p.  258 ;  Fustel  de  Coulanges, 
Ancient  Citj,  passim.  See  especially  Ibid.,  Book  III.,  Chap.  XI.  See 
also  ante  regarding  Themis  and  Fas. 

•See  Chap.  IV.  post.  See  also  Spencer,  Principles  of  Sociology,  Vol.  II., 
Part  v..  Chaps.  XIII.,  XIV. ;  Maine,  Early  Law  and  Custom,  Chap.  XL, 
p.  880  seq.  Cf.  Leist,  Graeco-Ital.  B.  G.,  Book  IL,  Part  I.,  §33  seq.; 
also  Book  m.,  Part  II. 


Curtins  pertmently  aavs:  *^If  we  consider  how,  besides 
extensive  knowledge  of  the  world  and  men^  in  the  circle  of 
the  priestly  families  there  was  handed  down  from  one  gener- 
ation to  another  a  peculiar  wisdom,  a  safe  tact  in  the  judg- 
ment of  difficult  relations  (for  a  series  of  similar  cases  already 
existed  to  serve  for  purposes  of  comparison  with  each  case 
submitted  for  an  opinion;  and  thus  a  practice  came  to  form 
itself  with  continually  increasing  definiteness  for  answers  and 
counsel  of  every  kind) ;  if  we  consider  this,  it  is  not  difficult 
to  understand  how,  even  after  the  equalization  of  the  original 
difference  in  culture  formerly  prevailing  between  the  ApoUine 
missions  and  the  country  people  around,  the  oracle  institu- 
tions could  preserve  tlieir  authority  unimpaired  for  the  good 
of  the  people.^*  ^  The  earliest  English  jurists  were  prieste, 
and  their  knowledge  of  Roman  law  has  made  itself  felt 
to  this  day  in  English  jurisprudence.  They  devised  the 
English  Court  of  Chancery  and  they  were  the  first  Chancel- 
lors. The  knowledge  of  reading  and  writing  was  spread  by 
them,  and  therefore  to  them  is  due  the  first  written  codes* 

^Cf.  Leist,  Graeco-Ital.  R.  G.,  Books  II.  and  III. 

'Curtius,  History  of  Greece,  Vol.  II.,  p.  18.  Cf,  Leist,  Graeco-Ital.  R» 
G.,  Book  IL,  Part  I.,  p.  198;  also  Book II.,  Part  II.  "The  verb  from 
vhich  Torah  is  derived  signifles  in  its  earliest  usage  to  give  direction, 
decision.  The  participle  signifies  giver  of  oracles  in  the  two  ezainp]es> 
GiBBATH  MoR£H  and  Allon  Mor£H.  The  latter  expression  is  explained 
by  another,  which  alternates  with  it,  *  oak  of  the  soothsayers.'  Now  we 
know  that  the  priests  in  the  days  of  Saul  and  David  gave  divine  oracles 
by  the  Ephod  and  the  lots  connected  with  it^  which  answered  one  way  or 
the  other  to  a  question  put  in  the  alternative  form.  Their  Torah  no  doubt 
grew  out  of  this  practice.  .  .  .  Bat  it  continued  to  be  an  oral  decision  and 
direction.  .  .  .  There  is  no  Torah  as  a  ready-made  product,  as  a  system 
existing  independently  of  its  originator  and  accessible  to  every  one;  il; 
becomes  actual  only  in  the  various  utterances,  which  naturally  form  by 
degrees  the  basis  of  a  fixed  tradition.  .  .  .  The  Torah  of  the  priests 
appears  to  have  had  primarily  a  legal  character.  ...  In  proportion  as 
the  executive  gained  strength  under  the  monarchy,  jus — civil  justice — 
ueoessarily  grew  up  into  a  separate  existence  from  the  older  sacred  fas.^* 
— Wellhausen,  Hist,  of  Israel,  394,  895. 


Mmimstration  laws.^ 

To  them  is  attributable  the  form  which  our  doetrine  of 
precedent  obtained,  which  tended,  when  pursued,  to  crystallize 
into  more  and  more  rigid  classifications  and  roles  and 
methods.  Precedent  never  obtained  the  same  place  in  any 
other  system  of  jurispradence  that  it  coald  claim  in  ours. 
Roman  jurisprudence  o£fers  the  nearest  parallel  to  it*'  But 
in  so  £Eir  as  they  tended  to  introduce  into  the  continental 
systems  of  Britain  their  borrowed  doctrines  and  thdr  casois* 
tical  adherence  to  precedent  at  the  expense  of  those  pastoral, 
:agricultural  and  commercial  halnts,  usages  and  customs 
which  laboriously  grew  up  with  the  expansion  of  the  com- 
muniiy;  in  so  finr  as  they  lost  sight  of  those  household  and 
social  relations  which  all  communities  implicate,  the  formal 
methods  of  the  priest  were  bound  to  yield.  By  means  of 
priestly  initiative,  invention  and  intellectual  devices  changed 
the  law  and  anticipated  the  growth  of  the  community,  as  well 
in  the  formation  of  codes  and  preparation  of  commentaries 
as  in  the  field  of  legislation.  Priestly  activity  as  judge  and 
l^slator  has  ceased  in  civilized  countries.  Priestly  sophistry 
And  casuistry  live  only  in  the  methods  of  the  votaries  of  the 
law,  and  are  being  superseded  by  the  material  demands  of 
humanity.  One  writer  has  said,  ^'  The  current  of  decision 
sometimes  varies  like  tides,'^ ' — ^a  consequence  of  the  conflict 
between  material  interests  and  formalistic  processes  of  reason- 
ing. Formalistic  processes  must  change,  must  vary  with  the 
change  of  material  interests;  the  difficulty  is  of  adapting 
language  to  needs.^ 

^Seepostt  Chap.  III.,  Sec.  2.  See  Fustel  de  Coalanges,  Ancient  City, 
Book  II.,  Chap.  VII.    Cf.  heist  loc.  ciL 

*  Hammond's  Introdaction  to  Sanders'  Justinian,  xii.  to  xxiv.; 
Bishop,  Non-Contract  Law,  Chap.  LX.,  J1813 ;  Clark,  Practical  Juris- 
prudence, Part  II.,  Chap.  III.;  Leist,  Graeco-Ital.  B.  G.,  Book  III., 
Part  II. 

'Hare,  American  Constitutional  Law,  Vol.  II.,  p.  670. 

*  Gf,  Leist,  Graeco-Ital.  B.  G.,  Book  III.,  Part  II.,  where  is  shown  the 
gradual  abatement  of  sacred  initiative  in  the  production  of  law,  and  its 
:supersedure  by  material  rules,  in  ancient  Greece  and  Bome. 


whereby  we  make  our  estimate  of  the  new  from  the  plane  of 
view  of  the  old, — the  very  primitive  conjoining  of  sentient 
experiences  which  forms  the  first  sentient  generalizations  of 
savi^e  and  in&nt  minds,^  represent  a  similar  process;  the 
latter  inaugurating  the  formation  of  language.^    The  doctrine 
of  precedent  plays  a  most  important  function  in  the  creation 
and  application  of  law,  though  it  has  frequently  obtained  an 
extravagant  application  in  the  English  and  American  sys- 
tem/   One  writer  tells  us  that  ^'  what  is  called  the  English 
Constitution  consists  of  the  fundamentals  of  the  British  polity, 
laid  down  in  custom,  precedent j  decision  and  statutes;  and 
the  common  law  (as  given  in  custom  and  precedent)'^  in  it  is 
a  far  greater  portion  than  the  statute  law.    The  English  Con- 
stitution is  chiefly  a  common  law  constitution ;  and  this  reflex 
of  a  continuous  society  in  a  continuous  law  is  more  truly 
philosophical  than  the  theoretic  and  systematic  constitution 
of  recent  France."*    Yet,  notwithstanding  this  eulogium,  he 
was  forced  elsewhere  to  admit  that  precedent  "may  be  sadly 
misapplied."''    Another  writer  whose  esteem  for  precedent  ia 
of  the  most  exalted  kind  still  finds  much  to  criticise  about 
its  application.^    It  has  operated  as  a  conservative  element 
in  the  preservation  of  order  and  method,  but  it  has  likewise 
been  productive  of  grave  abuse,  and  has  operated  not  only  to 

^See  Lieber,  Civil  Liberty  and  Self-Government,  20S  seq,;  same,  Her- 
meneutics  (3d  ed.,  Notes  by  Wm.  G.  Hammond),  Chap.  VII.  and  Note  n  ; 
Wells,  Res  Ad  judicata  and  Stare  Decisis,  Chap.  XL.  seq. ;  Cooley,  Con- 
stitutional Limitations,  *50,  *51 ;  Pollock,  Sssays  in  Jorispnidence  and 
Ethics,  Chap.  IX. 

'Romanes,  Mental  Evolution  in  Man,  Chaps.  I.  to  IX.,  inclusive. 

*See  Lieber,  Hermeneutics,  supra. 

^  Precedent  embraces  decisions.    See  infra. 

*  Lieber,  Civil  Liberty  and  Self -Government,  loc.  eit, 

''  Hermeneutics,  191. 

^  Joel  Prentiss  Bishop,  Non-Contract  Law,  Chap.  LX.,  Subd.  III. 


ignoring  the  signs  oi  that  progress,  lo  use  it  correctly 
always,  even  in  the  view  of  an  English  or  American  lawyer, 
involves  an  amount  of  intelligence  and  care  which  no  judge 
or  lawyer  can  lay  claim  to.  When  it  comes  to  applying  pre* 
cedent  in  law,  logic  yields  to  experience  and  social  sentiments, 
and  the  compass  of  language  is  being  constantly  abridged  or 
extended  by  modifications  and  qualifications  that  are  aimed 
to  conform  to  social  needs.  The  Supreme  Court  of  the 
United  States  was  supposed  by  the  legal  profession  for  many 
years  to  intend  to  follow  State  decisions  on  all  questions 
relating  to  State  law,  except  perhaps  commercial  law.^  Yet  in 
later  years  it  has  greatly  qualified  this  doctrine,^  and  it  has 
even  gone  so  far  as  to  ignore  the  decisions  of  State  courts 
under  State  legislation.^  As  it  stands  now,  the  doctrine,  how- 
ever appropriate  to  a  preservation  of  the  limits  of  Federal 
control,  may  have  no  application  where  the  Federal  court  has 
preceded  the  State  court  in  its  decision  of  a  given  point,  or 
where  the  decisions  of  the  State  court  conflict  and  non-resi- 
dents of  States  are  interested,  or  where  to  permit  the  applica- 
tion of  later  State  decisions  will  impair  contracts  as  understood 
under  the  earlier  State  decisions.  One  difficulty  in  applying 
precedent  is  to  know  how  much  of  the  language  of  the  opinion 
to  lay  stress  upon;  too  much  or  too  little  may  change  the 
construction  to  a  noteworthy  extent.  Moreover,  we  ought  to 
ascertain  whether  the  judge  who  delivered  it  was  prejudiced 
or  ignorant,  for  such  things  have  been.  To  confine  the 
opinion  to  the  case  in  which  it  was  delivered  is  almost  to 
deprive  it  of  any  effect  as  a  precedent.  To  give  the  same 
weight  to  the  language  as  to  a  legislative  enactment  is,  of 
course,  to  be  extravagant.     But  the  greatest  evil  implied  in 

^  Conflict  between  Federal  and  State  Decisions :  by  Wm.  B.  Hornblower, 
Am.  Law' Review  [N.  S.],  Vol.  I.,  p.  211 ;  by  J.  B.  Heiskell,  ihid,,  Vol. 
XVI,  p.  743. 

*  Burgess  v,  Seligman,  107  U.  S.  Reports,  pp.  20,  83,  34,  and  authori- 
ties there  cited. 

^  Mohr  V.  Maniere,  101  U.  S.,  p.  421  aeg. 


urnicn  it  gives  to  tne  isw^  ana  tne  reMoning  on  woroB,  tne 
casnistry,  it  produoes.  It  is  thus  a  legitimate  child  of  its 
originators,  a  formal  product  of  priestlj  creators.  Neverthe- 
less,  if  it  can  be  made  free  of  extravagances,  it  maj  be  ior 
simmental  in  giving  a  scientific  tarn  to  tlie  law.' 

In  the  process  of  its  expansion  not  only  has  the  domain  of 
law  been  widened  by  the  current  of  habit  and  custom,  and  by 
the  activity  of  intellectual  factors  such  as  are  implied  in  the 
judicial  and  legislative  activity  of  the  community,  but  it  has 
likewise  been ,  irresistibly  affected  by  the  play  of  physical 
environment;  physical  environment  not  confined  to  the 
mere  geographical,  top<^aphical  and  climatic  conditions  by 
which  human  beings  are  surrounded.  In  that  play  of  phys- 
ical factors  is  to  be  comprehended  the  cohesive  forming  of 
social  aggregates  in  the  slow  course  of  social  initegration ;  the 
physical  and  neural  character  and  development  of  human 
beings  which  betray  themselves  in  ordinances  against  witch- 
craft, in  rules  favoring  sacrifice  even  of  human  beings,  in 
rules  preservative  of  animals ;  the  effect  of  connecting  groups 
of  the  same  social  aggregates  and  diverse  social  aggre- 
gates by  ties  of  consanguinity  or  by  nerves  such  as  are 
implied  in  channels  of  communication  by  footpath,  wagon 
road,  turnpike,  river,  railroad,  lake  or  ocean,  telegraph,  etc.; 
likewise  are  to  be  included  therein  gangUa  of  industrial  and 
political  life  such  as  municipal  centers,  and  that  less  organized^ 
yet  not  less  important  tr(idj  the  pastoral  and  agricultural 
non-urban  sections  of  the  country.  The  elaboration  of  this 
subject  has  been  relegated  to  the  succeeding  chapters  of  the 
present  work.^ 

^See  Pallock,  Essays  in  Jurisprudence  and  Ethics,  Chap.  IX. ,  '*The 
Science  of  Case  Law.'' 

^  See  Montesquieu,  Esprit  de  Lois,  Vol.  I.,  Book  XIV.;  Ihering,  Zweck 
im  Recht ;  Spencer,  Data  of  Ethics ;  Amos,  Science  of  Law ;  Hosmer, 
Physics  and  Politics;  Fowler,  Progressive  Morality  and  Principles  of 
Morality;  Holtzendorf,  EncyclopaBdia,  Systematischer  Theil,  p.  61  aeqr, 
Maine,  Early  History  of  Institutions,  and  Early  Law  and  Custom. 


it  lie  out  of  the  range  of  individual  power  to  change  the  legal 
current  of  a  nation's  life.  And  the  laws  which  have  come 
and  gone^  leaving  only  relics  in  the  form  of  unconscious  yet 
potential  sentiment  for  right,  have  not  died  out  through 
individual  effort,  as  little  as  they  could  be  kept  alive  or 
breathed  into  life  again  by  such  effort.  The  following  illus- 
trations from  modern  jurisprudence  show  how  laws  are  forced 
into  as  well  as  out  of  existence.  The  corporate  creations  of 
Palestine  and  Greece  were  less  definite  and  less  numerous 
than  those  of  Rome,  and  in  all  of  that  rich  mine  of  judicial 
information  which  Roman  jurisprudence  has  left  to  us  we 
find  nothing  to  resemble  our  stock  companies.  Even  in 
England  there  is  nothing  to  compare  with  the  development 
which  corporate  life  has  gone  through  in  the  United  States.^ 
One  English  writer'  and  one  American  writer*  have  drawn 
and  emphasized  the  distinction  between  the  law  of  partner- 
ship and  that  of  corporations,  and  though  at  present  the 
courts  have  seemed  to  hold  against  the  right  of  corporations 
to  go  into  partnership,  the  day  may  come  when,  driven  by 
the  necessity  of  providing  against  a  ruinous  competition 
destructive  of  railways  and  channels  of  communication  and 
transportation,  the  formation  of  partnerships  among  railroads 
may  be  measurably  countenanced.  The  governmental  pre- 
rogative of  eminent  domain  has  descended  upon  corporations 
who  maintain  railroads,  telegraphs  and  (sometimes)  grist- 
mills.* And  no  good  reason  seems  to' exist  why  individuals 
should  not  enjoy  the  same  right,  where  they  are  engaged  in 
furthering  similar  enterprises.    The  tests  of  partnership  have 

'  In  Smith,  Mercantile  Law,  a  chapter  on  Corporations  takes  up  less 
space  than  almost  any  other  chapter  in  the  book  and  is  disposed  of  in  a 
few  pages. 

*  Judge  Lindley,  Law  of  Partnership. 

'Mr.  Mora  we  tz.  Law  of  Corporations.  Mr.  Morawetz  has  probably 
derived  some  of  his  inspiration  from  Judge  Lindley's  work. 

^  See  Lewis,  Eminent  Domain. 


law  ot  liDei  m  relation  to  commercial  agencies.'  ine  law  oi 
evidence  has  yielded  to  the  development  of  married  women's 
rights  so  as  to  put  an  extraordinary  burden  of  proof  upon 
them  in  certain  cases.'  Now  a  man  may  not  buy  a  stock 
of  goods  of  an  insolvent  without  taking  extra  precautions^ 
that  he  do  not  pay  money  in  addition  to  his  debt,  and  that 
he  pay  no  money  which  may  be  used  by  the  insolvent  to 
evade  payment  of  debts.^  There  was  no  such  law  relating  to 
fraudulent  conveyances  in  the  days  of  Elizabeth^  or  even  in 
England  in  a  much  later  day.°  How  the  capacity  of  courts 
to  enforce  judgments  may  be  completely  thwarted  by  the 
adverse  sentiment  of  the  people^  even  though  the  incapacity 
involves  a  grave  breach  of  contract  rights  under  the  consti- 
tution of  the  United  States^  is  illustrated  by  the  case  of 
Meriwether  v.  Garrett,*  decided  by  the  Supreme  Court  of  the 
United  States.  There,  by  the  taking  away  of  the  existence 
of  the  political  organization  of  the  city  of  Memphis,  the  courts 
were  disabled  from  enforcing  a  large  obligation  against  the 
dty,  although  the  territory  and  property  of  the  corporation 
still  continued  in  existence  as  before.  Mr.  Hare,  speaking 
of  such  cases,  says  that  they  are  instances  of  the  "often  veri- 
fied truth  that  the  tribunals  are  powerless  where  the  great 
body  of  a  community  are  resolutely  bent  on  frustrating  the 
laws."''  Evidence  of  the  same  truth  is  now  accumulating  in 
the  Southern  States,  under  the  constitutional  amendment 
which  has  invested  the  negro  with  the  franchise.^    The  law 

1  Olement  Bates,  Law  of  Partnership,  Chaps.  I.  and  II. 

*  Errant,  Law  of  Mercantile  Agencies. 

*Seitz  V.  Mitchell,  94  U.  S.  Reports,  pp.  683,  684. 

*See  Clements  v.  Moore,  6  Wallace  (U.  S.  Sup.  Ct.),  p.  299;  Open- 
heimer  v.  Halff,  68  Texas,  p.  404 ;  Brown  v.  Vaughn,  70  ibid.,  pp.  49, 50 ; 
Leinkauff  v.  Frenkel,  80  Ala.,  pp.  136, 139;  Christian  v.  Greenwood,  23 
Ark.,  pp.  258,  265 ;  Djer  v.  Taylor,  50  Ark.,  p.  314. 

^See  May,  Fraudulent  Conveyances,  2d  Eng.  ed.,  edited  by  S.  W. 
Worthington. 

•102  U.S.  472. 

^  Hare,  American  Constitutional  Law,  Vol.  I.,  p.  648. 

^  Fifteenth  Amendment. 


creditors  is  a  departure  from  the  law  of  trasts,  many  l^al 
trusts  being  bad  assignments.^  The  creation  of  stock  certifi- 
cates has  produced  stock  exchanges  and  the  laws  of  stock 
exchanges.^  The  development  of  warehouses  has  produced 
warehouse  receipts^  which  form  a  large  part  of  the  securities 
of  large  cities^  and  incidentally  the  law  of  warehouse  receipts 
is  expanding.^  The  municipal  corporations  have  grown  so 
fast  and  have  changed  so  much  that  they  not  only  have  given 
rise  to  a  law  aui  generis^  but  incidentally  they  have  tended 
to  enlarge  the  domain  of  commercial  paper  in  the  shape  of 
warrants  and  negotiable  bonds. 

No  mind  can  become  intelligent  without  the  pabulum 
which  daily  life  produces  from  contact  with  the  environing 
physical  conditions^  be  those  conditions  phenomena  of  or- 
ganic or  of  inorganic  nature^  social  or  anti-social  in  form ; 
and  it  receives  no  small  proportion  of  its  character  by  inher- 
itance. The  mind  is  the  abstract  denomination  for  many 
elements  which  bodily  contact  with  environing  physical  con- 
ditions produces^  such  as  the  five  senses^  together  with  such 
states  as  healthy  pain^  fear^  fatigue^  etc.,  showings  with  what 
precedes^  that  two  factors  are  observable  in  the  creation  of 
lawSy  the  one  of  which  is  traceable  to  a  physical  source^  the 
other  to  an  intellectual  source.  And  the  discussion  likewise 
shows  that  thQ  intellectual  factors  by  no  means  preponderate; 
a  fact  very  rarely,  if  ever,  heretofore  referred  to. 

One  eminent  German  writer^  whose  pursuit  of  the  study 
of  law  has  taken  the  widest  range,  and  who  contends  that  the 
ethnic-morphologic  mode  is  the  only  thorough  way  in  which 
to  approach  the  study  of  jurisprudence,  has  emphasized  the 
play  of  physical  and  intellectual  fiictors,  by  contending  that 
custom  and  law  are  the  forms  in  which  the  mechanical 
aspects  of  social  and  industrial  activity  present  themselves, 

'  Compare  Barrell,  Assignments,  with  Perry,  Trosts. 
'  Dos  Passos,  Law  of  Stook  Exchange. 
'  See  Tiedeman,  Commercial  Paper,  ^499, 


view  is  tnat  which  makes  customs  and  laws  a  produce  of 
those  evolving  incidents  of  social  growth  which  mark  the 
growth  and  decay  of  groups  and  states  and  peoples.^ 

The  outlines  contained  in  this  chapter^  it  seems  to  me, 
reveal  a  much  grander  and  nobler  place  for  jurisprudence, 
and  what  jurisprudence  implies^  in  the  world  of  human  crea- 
tions^ than  has  heretofore  been  generally  accorded  to  it. 

Laws  trace  their  earliest  beginnings^  the  seeds^  germs^  or 
rudiments  from  which  they  grew^  to  a  period  antedating  the 
rise  of  an  alphabet.^  From  the  savage's  life  and  customs  up 
to  our  day  the  spread  of  jurisprudence  has  gone  on,  consti- 
tuting^ with  the  lapse  of  centuries^  one  of  the  bodily  elements 
with  which  social  organization  has  been  able  to  assume  a 
continually  better  form.  The  basis^  the  very  matrix  of  law 
is  so  imbedded^  integrated^  in  the  social  organization^  that  the 
latter  can  as  little  be  thought  of  without  it  as  can  the  human 
body  without  lungs  to  breathe  with. 

Of  tins  J  the  accepted  definitions  of  law  give  us  no  inkling. 
Still  more  they  lose  sight  of  the  heterogeneous  character 
of  our  codes^  bearing  upon  all  manner  of  subjects^  and 
embracing  interpretative  or  declaratory  provisions,  directory 
and  not  mandatory  provisions,  optional  provisions,  and  pro- 
visions which,  like  provisions  in  limitation  acts  and  "  stat- 
utes of  fraud,''  depend  upon  how  the  parties  have  conducted 
themselves  and  whether  they  wish  to  invoke  them.  They 
lose  sight  of  the  many  rules  of  construction  which  constitute 
the  burden  of  works  on  construction  and  interpretation; 
rules*  which  contain  no  command  nor  strictly  a  rule  of  action, 
but  rather  a  rule  of  interpretation — a  form  of  definition  or 
explanation. 

'  Post,  UrsprungdesRechts,  Chap.  XY.;  same,  Bausteine,etc.,  Chap.  I. 

'  Cf.  Spencer,  Principles  of  Sociology,  Political  Institutions. 

'See  Taylor,  The  Alphabet;  Post,  Bausteine,  etc..  Chap.  I.;  same, 
Ursprung  des  Rechts. 

^  See  Endlich,  On  Interpretation ;  Lieber,  Hermeneutics ;  Sedgwick, 
Statutory  and  Constitutional  Law,  Potter's  Dwarris,  etc. 
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tries,  does  not  seem  to  be  covered  by  the  ordinary  definitions 
of  law.^  Relating  to  organic  political  existence,  and  dealing 
with  the  structure  and  powers  of  the  government,  it  defines 
as  much  the  sovereignty  as  it  does  the  tributary  powers. 
It  deals  largely  with  grants  of  power  and  definitions  of  power 
previously  existing.^  And  those  powers  represent  a  funda- 
mental functional  activity,  whose  coming  into  fruition  was 
the  growth  of  ages.  We  shall  have  abundant  reason  for 
Baying,  as  we  pursue  the  summary  study  of  legal  growth, 
that  the  law  has  a  growth  outside  of  constitutional  growth, 
yet  that  both  are  the  inevitable  outcome  of  social  develop- 
ment upon  the  scale  of  cosmical  development.^ 

'See  George  H.  Smith,  Right  and  Law,  Chap.  III.,  §433,  Chap.  Y., 
|505. 

'  See  the  last  two  ohaptera  of  this  work. 

'Dioey  attributes  a  large  constitutional  influence  to  "  the  rule  of  law." 
Law  of  the  Constitution,  Part  II. 


each  individual  nor  a  sufficient  number  of  individuals.  Not 
only  are  the  energies  of  the  Esquimaux  expended  mainly  in 
defending  himself  against  loss  of  heat,  and  in  laying  up 
stores  by  which  he  may  continue  to  do  this  during  the  arctic 
nighty  but  his  physical  processes  are  greatly  modified  to  the 
same  end.  Without  fuel,  and,  indeed,  unable  to  burn  within 
his  snow-hut  anything  more  than  an  oil-lamp  lest  the  walls 
should  melt,  he  has  to  keep  up  that  bodily  warmth  which 
even  his  thick  fur-dress  fails  to  retain^  by  devouring  vast 
quantities  of  blubber  and  oil;  and  his  digestive  system, 
heavily  taxed  in  providing  the  wherewith  to  meet  excessive 
loss  by  radiation,  supplies  less  material  for  other  vital  pur- 
poses. This  great  physiological  cost  of  individual  life, 
indirectly  checking  the  multiplication  of  individuals,  arrests 
social  evolution.'^^  The  Voguls  of  Asiatic  Siberia,  during 
their  short  summers,  live  in  isolated  families,  each  pursuing 
the  forest  game,  while  in  winter  they  pitch  their  tents  or 
build  their  huts  at  considerable  distances  one  from  the  other, 
being  nowhere  grouped  into  villages.  The  family  spirit 
among  them  seems  but  slightly  developed.  The  Tunguses, 
in  the  same  quarter  of  the  globe,  are  still  in  a  hunting  state, 

in  politics.  See  also  Bluntschli,  Theorj  of  the  State,  Book  III.,  Chap. 
n.;  Buckle,  History  of  Civilization,  Vol.  I.,  32  aeq,;  Spencer,  Principles 
of  Sociology,  Vol.  I.,  §15;  R6clus,  Earth  and  its  Inhabitants,  Europe, 
Vol.  v.,  Asia,  Vol.  I.,  where  he  treats  of  tribes  in  Scandinavia  and  Siberia. 
See  further,  Felix,  Der  Einfluss  der  Natur  auf  die  Entwiokelung  dee 
Bigentbums. 

'Herbert  Spencer,  Principles  of  Sociology,  Vol.  I.,  {15.  He  further 
illustrates  the  correctness  of  his  position  by  citing  <*  the  still  more  miser- 
able Fuegians"  in  the  southern  hemisphere.  He  says :  ''  These  beings, 
described  as  scarcely  human  in  appearance,  have  such  difficulty  in  pre- 
serving the  vital  balance  in  face  of  the  rapid  escape  of  heat,  that  the  sur- 
plus for  individual  development  is  narrowly  restricted ;  and,  by  conse- 
quence, the  surplus  for  producing  and  rearing  new  individuals.  Hence 
the  numbers  remain  too  small  for  exhibiting  anything  beyond  the  incip* 
ient  social  existence.'' 


porary  shelter  m  caves  or  the  hollow  trunks  of  trees.  A  slight 
sleigh  carries  all  of  their  effects,  and  they  will  journey  with 
it  thousands  of  miles,  always  retracing  their  steps  with  unerr- 
ing certainty.  Signs  and  natural  objects  constitute  their 
language.  The  woman  in  labor  flees  to  the* forest  and  is 
confined  unaided,  at  the  risk  of  perishing  in  the  snow  or  rain.^ 
Situation,  embracing  waters  or  mountain  fiistnesses,  or 
swamps  or  plains,  has  had  a  marked  effect  upon  the  human 
being.  Arid  wastes  have  prevented  civilization  and  govern- 
ments from  settling  there ;  indeed,  as  they  encroached,  as  is 
even  now  the  case  in  Central. Asia  and  Northern  Africa, 
civilization  which  previously  existed  disappeared.  In  the 
United  States,  not  to  mention  the  great  Desert  of  Sahara  or 
the  Desert  of  Mongolia,  there  are  vast  wastes,  unpeopled  and 
uncultivable,  which  require  the  investment  of  millions  and  a 
method  of  amelioration  not  yet  begun,  on  the  part  of  the 
Federal  Government,  to  make  them  habitable.  The  relation 
of  mountains  to  social  movement  is  shown  in  Montenegro. 
"  The  Montenegrins  are  the  kinsmen  of  the  Servians  of  the 
Danube,  but  their  life  of  almost  incessant  warfare,  the  eleva- 
tion and  sterility  of  their  country,  as  well  as  the  vicinity  of 
the  Albanians,  have  developed  special  features  among  them. 
The  quiet  life  of  the  plains  is  unknown  to  the  Montenegrin; 
he  is  violent,  and  ready  at  all  times  to  take  up  arms ;  in  his 
belt  he  carries  a  whole  arsenal  of  pistols  and  knives,  and 
even  when  working  in  the  fields  he  has  a  carbine  by  his  side. 
Until  recently  the  price  of  blood  was  still  exacted,  and  a 
scratch  eVen  had  to  be  paid  for."  Blood  vengeance  was 
hereditary  among  them  until  quite  recently.  "Compared 
with  the  Servians  of  the  Danube,  the  Montenegrin  is  a  bar- 
barian."'   Mountainous  life  se^ms  to  have  begotten  a  hardier, 

1  R^clus,  Earth  and  its  Inhabitants,  Asia,  Vol.  I.,  338,  340,  358,  359. 
See  for  other  illustrations,  Roemer,  Origin  of  the  English  People  and 
Languages,  10,  11. 

*R6olu8,  Earth  and  its  Inhabitants,  Europe,  Vol.  I.,  181.  As  to  the 
Albanians  see  ibid,  pp.  116  aeq.,  especially  121. 
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their  neighbors  in  independence  of  spirit  and  valor,  and  the 
descendants  of  the  Basques,  or  such  of  them  as  yet  live  in 
the  valleys  of  the  Pyrenees,  may  still  lay  claim  to  greater 
push  than  their  southerly  neighbors.  The  Swiss  of  the 
Middle  Age  far  excelled  most  of  his  neighbors  in  independence 
of  spirit,  enterprise  and  energy,  though  now,  on  account  of  his 
narrow  and  somewhat  insulated  industrial  and  political  exist- 
ence, he  lags  behind.  The  mountainous  tribes  of  India  are 
distinguished  from  tribes  of  the  plain  and  the  swamp,  by 
greater  activity  and  energy,  though  in  so  far  as  they  are  insu- 
lated and  remain  unaffected  by  English  or  even  Chinese  influ- 
ences they  arc  now  less  developed  in  civilization  than  other, 
formerly  inferior,  tribes.  Mountainous  life,  where  accompa- 
nied by  sterile  soil,  is  apt  to  keep  people  backward.  It  tends 
to  keep  warlike  tribes  from  following  industrial  occupations 
and  from  adopting  industrial  customs  and  usages.^  It  tends 
in  numerous  present  localities  to  keep  the  people  who  are 
confined  to  it  in  a  somewhat  primitive  and  backward  condi- 
tion. Moonshiners,  that  is,  illegal  whiskey  distillers,  are 
usually  people  of  this  class,  who  are  simple  and  unintelligent, 
yet  brave  enough  to  oppose,  however  fruitlessly,  the  United 
States  Government,  in  breaking  up  their  practice.  In  the 
mountainous  regions  of  some  of  the  United  States,  especially 
where  the  soil  is  sterile,  development  is  slow  and  law  is  not 
frequently  invoked.  On  the  other  hand,  high  and*  fertile 
plateaux  are  much  sought  after  and  frequently  support  an 
excellent  population.  In  the  higher  lands  of  Palestine  and 
Persia  the  best  population  is  probably  now  to  be  found.  The 
cultivated  mountain  lands  of  Central  Asia  yield  better 
results  and  maintain  a  better  civilization  than  most  of  the 
parched  neighborhoods  on  the  plains. 

In  temperate  climates,  however,  the  plain,  so-called,  is  apt, 

"See  Principles  of  Sociology,  Vol.  I.,  J17. 


and  some  came  from  less  elevated  torrid  regions  where  vege- 
tation was  varied  and  abundant  and  gave  time  and  room  for 
reflection^  however  limited  that  might  be.^  The  inhabitants 
of  desert  tracts^  as  well  as  those  of  mountain  tracts,  are  diffi- 
cult to  consolidate ;  facility  of  escape,  joined  with  habits  of 
life  adapted  to  sterile  regions,  greatly  hinder  social  subordi- 
nation. Conversely,  social  integration  is  facilitated  within 
a  territory  which,  while  it  is  able  to  support  a  large  popula- 
tion, affords  facilities  for  coercing  the  units  of  that  popula- 
tion ;  especially  if  at  the  same  time  it  is  bounded  by  regions 
offering  little  sustenance,  or  peopled  by  enemies,  or  both.^ 
The  long-continued  independence  of  the  Highland  clans  of 
Scotland,  and  of  other  mountain  tribes,  may  be  cited  to  sustain 
the  one  position,  while  Egypt  and  Chaldea  might  be  cited  as 
fulfilling  the  conditions  to  social  integration.  The  prairies 
of  Illinois  facilitated  a  much  more  rapid  growth  than  the 
mountains  of  West  Virginia,  North  Carolina  or  Tennessee. 
And  the  like  may  be  predicated  of  that  vast  territory  now 
covered  by  the  States  of  Kansas,  Nebraska,  and  portions  of 
Missouri,  Iowa,  Texas,  and  other  States.  What  comparison 
can  be  drawn  between  the  mountain  regions  of  the  Rockies, 
or  parallel  ranges,  and  the  valleys  and  plains  of  California  ? 
In  addition  to  the  diverse  influences  exercised  by  moun- 
tain and  valley  or  plain,  one  should  note  other  differences 
due  to  the  configuration  of  territory.  Wet,  marshy  territory 
deters  and  delays  development,  as  is  attested  by  the  swamps 
of  Virginia,  Florida,  Louisiana  and  Arkansas,  while  well- 
drained  and  undulating  country  invites  population  and  thrifb. 
The  swamps  of  the  South  are  the  occasion  of  much  backward- 
ness in  their  growth  in  the  United  States.     They  have  kept 

'  Od  the  effect  of  an  extensive  pyra  and  fauna  see  Principles  of  Sociology, 
Vol.  L,  ?§18, 19. 
•Spencer,  Principles  of  Sociology,  Vol.  I.,  §17. 


territory^  civilization  has  in  some  instances  been  compelled 
to  withdraw.  Rome  to-day  feels  the  detrimental  eflFects  due 
to  marshy  soil,  and  Memphis,  Tennessee,  may,  probably,  in 
no  small  measure,  trace  the  devastating  effects  of  yellow  fever 
to  the  swamps  of  Arkansas,  to  the  west  of  her.  Sometimes 
swamps  prove  havens  of  refuge  for  an  oppressed  or  con- 
quered people,  and  too  often  they  become  the  asylum  of 
criminals. 

Oceans,  inland  seas,  bays,  estuaries,  lakes  and  rivers  have 
been  the  resort  of  mankind,  and  have  served  as  channels  of 
communication,  of  intercourse,  and  developing  industry  and 
commerce  as  much,  if  not  more  than  any  other  physical 
element  already  referred  to.  The  Nile,  Euphrates,  Tigris, 
Jordan,  Granges,  Indus,  Irawaddi,  Yang-tse-kiang,  Oxus,  in 
Africa  and  Asia,  mark  out,  upon  an  extended  scale,  the  seats 
of  earliest  known  civilization  and  political  existence.  The 
Volga,  Danube,  Dnieper,  Po,  Tiber,  Ehone,  Rhine,  Elbe, 
Weser,  Seine,  Thames,  etc.,  early  attracted  trading  or  defen- 
sive stations  or  seats.  The  fevorable  situation  of  Phoenicia, 
Greece,  Italy,  and  other  lands  contiguous  to  great  bodies  of 
water,  facilitated  the  rise  of  city  commonwealths,  and  the 
commerce  and  agriculture  which  these  presupposed  and 
required.  And  on  this  account,  in  no  small  degree,  we  have 
the  phenomenal  development  which  has  given  us  the  philos- 
ophy, the  arts  of  government,  the  sculpture  and  architecture, 
the  history,  poetry  and  drama,  the  jurisprudence  and  elabo- 
rate sacrificial  cult,  and  the  maritime  customs  which  we 
trace  down  to  these  sections.  Mr.  Grote  says :  "  The  ancient 
philosophers  and  legislators  were  simply  impressed  with  the 
contrast  between  an  inland  and  a  maritime  city ;  in  the  former, 
simplicity  and  uniformity  of  life,  tenacity  of  ancient  habits 
and  dislike  of  what  is  new  or  foreign,  great  force  of  exclu- 
sive sympathy,  and  narrow  range  both  of  objects  and  ideas ; 

^  For  instance,  the  **  Landes,"  in  France. 


eous  customs^  greater  activity  of  the  individual  and  corres- 
ponding mutability  of  the  state."  ^  In  Northern  and  Western 
Europe^  the  aggregation  of  tribes  occurred  first  in  the  vicinity 
of  bodies  of  water.  And  the  same  rule  holds  regarding  the 
people  who  colonized  the  Western  Hemisphere.  The  early 
Spanish  and  English  settlers  of  North  America  selected  the 
sea-coast  or  some  river  for  the  purpose  of  settlement.  And 
every  consecutive  step  westward  evinced  the  same  choice. 
Probably  among  the  earliest  words  now  extant  are  the  names 
of  oceans^  seas,  or  important  rivers  and  other  waters,  or  other 
natural  features.^  ^'  Mountains  and  rivers  still  murmur  the 
voices  of  nations  long  denationalized  or  extirpated."  Towns 
may  be  destroyed,  the  sites  of  human  habitations  may  be 
removed,  but  the  ancient  river-names  are  handed  down  from 
race  to  race ;  even  the  names  of  the  eternal  hills  are  less  per- 
manent than  those  of  rivers.^  Over  the  greater  part  of  Europe 
— in  Germany,  France,  Spain — we  find  villages  which  bear 
Teutonic  or  Romanic  names,  standing  on  the  banks  of  streams 
which  still  retain  their  ancient  Celtic  appellations.^ 

The  character  of  the  soil  has  likewise  played  a  part  in 
man's  movement.  The  aridity  of  sandy  wastes,  the  flooding 
of  lands,  the  formation  of  alluvial  deposits,  have  contributed 
to  prevent  even  the  pursuit  of  a  pastoral  occupation,  or  have 
furthered  the  development  of  agriculture,  municipal  life  and 
industries.  There  are  no  signs  of  pastoral  or  agricultural  or 
municipal  life  in  the  deserts  of  Turkestan,  Arabia,  Africa,  or 

*  History  of  Greece,  Vol.  II.,  p.  296.  See  on  the  influence  of  physical 
configuration,  etc.,  ibid,.  Part  II.,  Chap.  I.,  from  which  the  above  extract 
has  been  taken. 

^  Cf.  Taylor,  Words  and  Places,  pp.  27, 130. 

*  Ibid.,  p.  130. 

*Ibid,  Avon  (Celtic)  means  water;  Wiek  (Norse)  means  bay;  Don, 
Dvina,  Danube,  Donau,  Ganges,  all  mean  river,  Volga  means  holy  river. 
Words  and  Places,  p.  330;  R6clu8,  Europe,  Vol.  V.,  346,  366.  Missis- 
sippi means  Father  of  Waters. 


desert  region  of  the  United  States.  Yet  warlike  spirit  and 
the  first  forms  of  political  life,  so  far  as  implied  in  a  militant 
career,  are  promoted  by  such  wastes,  at  least  in  Arabia,  and, 
if  "cowboys'*  and  Indians  may  be  cited,  perhaps  in  the 
United  States.  The  luxuriance  of  vegetation,  as  well  as  its 
utter  absence,  may  depend  upon  soil,  and  may  seriously 
impede  the  growth  of  civilization ;  as  is  attested  in  tropical 
climes. 

With  these  universal  factors,  as  far  as  the  earth  is  con- 
cerned, man  began  his  career.  And  their  influence  has  been 
instrumental  in  shaping,  in  limiting  man's  activity  ever 
since.  They  are  implied  in  the  evolutionary  environment 
by  which  he  is  conditionated.  Waiving  the  detailed  discus- 
sion of  the  evolutionary  physical  influences  from  without, 
under  discussion,  which  can  best  be  studied  in  the  works  of 
natural  historians,  such  as  Darwin,  Huxley,  Quatrefages, 
Schmidt,  MuUer,  Haeckel,  Romanes,  and  in  the  volumes  of 
Herbert  Spencer  on  biology,  I  hafve  confined  the  present 
inquiry  to  general  evidences  of  those  influences.  Observing 
how  exceptional,  in  contrast  with  surrounding  nations,  has 
been  the  development  of  the  Swiss,  and  the  rise  and  mainte- 
nance of  their  present  cantonal  form  of  government,  and  the 
prevalence  of  pursuits  which  their  mountain  life  has  superin- 
duced, we  see  there  the  effect  of  what  is  due  to  their  peculiar 
physical  surroundings,  the  result  of  centuries  of  independent 
and  active  life  such  as  their  surroundings  cooperated  to  pro- 
duce. Similar  conditions  have  conspired  to  produce  the 
republic  of  San  Marino  in  Italy.  Situated  in  the  Apennines, 
its  inhabitants  have  been  able  to  maintain  a  separate  continu- 
ous political  existence  through  many  centuries.  "  San  Marino, 
with  some  neighboring  hamlets,  constitutes  a  '  most  illustri- 
ous '^  republic,  and  is  now  the  only  independent  municipality 
of  Italy.''  England  itself  has  had  a  peculiar  growth,  doubt- 
less due  to  its  insular  position.     On  this  account,  coupled 

'  R^clus,  Earth  and  its  Inhabitants,  Europe,  Vol.  I.,  p.  284. 


of  its  growing  population,  and  the  doctrine  of  free  trade  has 
found  an  abiding  place.  And  this  doctrine  of  free  trade,  in 
its  present  broad  features,  is  perhaps  maintainable  there 
because  of  the  relation  which  England  bears  to  numerous 
colonial  appendages ;  a  relation  which  requires  the  use  of  a 
large  merchant  marine  as  carriers,  for  these  colonial  posses- 
sions are  separated  from  her  by  vast  expanses  of  ocean.  The 
vast  extent  of  territory  in  the  United  States,  embraced  within 
variant  climatic  zones,  facilitated  the  growth  of  an  antagonism 
of  interest  between  the  North  and  the  South ;  the  condition 
of  the  North  conspired  to  make  slavery  unprofitable  and 
undesirable,  while  the  condition  of  the  South  had  an  opposite 
effect.  From  these  conditions  resulted  the  spread  of  manu- 
factures in  the  North,  the  spread  of  plantation  life  in  the 
South.  Another  consequence  was  the  extension  of  the 
doctrine  of  protection,  introduced  by  the  fathers  of  the  Con- 
stitution of  the  United  States,  in  the  North,  for  the  continued 
protection  of  manufacturing  industries,  while  the  South, 
devoted  to  agricultural  interests,  saw  its  advantage  to  lie  in 
a  free  trade.  The  ultimate  outcome  of  this  antagonism  was 
war  and  emancipation.  Now,  the  physical  conditions  of  the 
South  remain  such,  with  a  large  mnss  of  emancipated  negro 
population,  as  to  render  agriculture  very  burdensome  and 
frequently  unprofitable.  The  physical  conditions  of  the 
South  have  produced  a  more  inflammable  temperament  than 
is  peculiar  to  the  colder  clime  of  the  North,  and  this,  in  light 
of  the  negro  problem,  does  not  brook  the  same  control,  nor 
present  the  same  self-control,  which  is  possible  to  a  people  in 
colder  climes.  The  problem  is  how  to  deal  properly  with 
these  embarrassing  conditions.  No  doubt  time  will  have  to 
yield  its  modicum  to  its  solution.  Before  it  can  be  properly 
dealt  with  theory  will  have  to  be  less  ambitious  and  aspiring, 
and  physical  conditions  will  have  to  be  taken  into  account. 
Further  evolutionary  effects  of  physical  phenomena  have  been 


The  elements  referred  to  have  not  only  left  an  impress 
upon  human  society  and  laws  as  above  indicated,  but  they 
may  be  credited  with  a  more  conspicuous  influence.    The 
jurisdiction  of  admiralty  courts  in  England  depended  at  one 
time,  and  doubtless  still  depends,  upon  the  ebb  and  flow  of  the 
tide.     In  the  United  States  it  depends  upon  the  navigability 
of  waters.     Thus  physical  characteristics  solely  determine  the 
extent  of  this  jurisdiction,  and  this  even  if  we  say,  with  the 
Supreme  Court  of  the  United  States,  that  it  ''extends  wher- 
ever vessels  float  and  navigation   successfully  aids  com- 
merce,''  ^  or  with  an  inferior  federal  court  that  it  extends  over 
canals.^    The  courts  are  often  called  upon  to  ascertain  and 
define  this  jurisdiction  by  reference  to  physical  data,  as  in  the 
canal  case.     Thus,  while  contracts  having  relation  to  naviga- 
tion may  be  within  the  jurisdiction   of  federal  courts,  in 
admiralty,  it  is  made  the  duty  of  these  courts  to  determine 
what  are  such  contracts.     A  sailor  has  such  a  contract  for  his 
services  upon  board  ship,  though  the  service  may  involve 
loading  and  unloading  in  port,  but  a  day  laborer  for  a  vessel 
lying  in  port  has  no  maritime  claim.^    What  is  such  a  craft 
as  is  within  such  jurisdiction  is  also  sometimes  an  interesting 
question, — a  barge,  canal-boat,  a  raft  have  been  held  to  be 
such.     Mr.  John  M.  Gould,  of  the  Boston  bar,  has  written  a 
treatise  on  "  The  Law  of  Waters,"  including  riparian  rights 
and  public  and  private  rights  in  inland  and  tidal  waters, 
embracing  816  pages.    He  has  chapters  on  "property  in  tide 
waters  at  common  law,''  "property  in  tide  waters  in  this 
country,''  "rivers  and  lakes,"  "the  public  right  of  naviga- 
tion,"  "riparian  rights,"  etc.     Under  each  one  of  these 
chapters,  interesting,  and  not  always  easy,  questions   are 
treated.     The  ships  belonging  to  and  controlled  by  the  sub- 

iThe  Hiae  v.  Trevor,  4  Wall.,  p.  555  ;  The  Moatello,  11  Wall.,  p.  411. 
*  Malony  v.  City  of  Milwaukee,  1  Fed.  Reporter,  p.  611. 
^Cf.  Desty,  Federal  Procedure  (6th  ed.),  p.  69  aeq. 


ship.  In  other  particulars  the  oceans  are  said  not  to  be 
subject  to  the  exclusive  dominion  of  any  nation,  except  that 
portion  which  lies  within  a  certain  distance  from  the  coast. 
Since  cannon  have  come  into  use,  their  presumed  range  tends 
to  fix  the  distance. 

The  existence  of  water  manifests  itself  in  other  forms. 
The  differences,  based  upon  the  extent  and  character  of  salt 
water  as  distinguished  from  that  of  fresh  water,  are  impor- 
tant.^  '^  Beyond  the  point  to  which  the  sea  ebbs  and  flows, 
the  soil  is  prima  fade  in  the  riparian  owners,  and  the  right  of 
fishing  private,'^  as  held  in  Ireland.^  And  a  similar  doctrine 
seems  to  prevail  in  England.^  But  in  the  United  States  a 
great  deal  of  diversity  of  opinion  exists  regarding  this  ques- 
tion, depending  upon  the  size  of  the  rivers  and  other,  mostly 
physical,  conditions.*  In  delivering  the  opinion  of  the 
Supreme  Court  of  the  State  of  Tennessee,  in  the  case  of  Elder 
against  Burrus,*  Judge  Turley,  in  behalf  of  the  court,  said: 
^^AU  laws  are,  or  ought  to  be,  an  adaptation  of  principles  of 
action  to  the  state  or  condition  of  the  country  and  to  its 
moral  and  social  position.  There  are  many  rules  of  action 
recognized  in  England  as  suitable  which  it  would  be  folly 
in  the  extreme,  in  countries  differently  located,  to  recognize 
as  law ;  and,  in  our  opinion  (the)  distinction  between  rivers 
'navigable'  and  'not  navigable,'  causing  it  to  depend  upon 
the  ebbing  and  flowing  of  the  tide,  is  one  of  them.  The 
insular  position  of  Grieat  Britain,  the  short  courses  of  her 
rivers  and  the  well  known  fact  that  there  are  none  of  them 
navigable  above  tide-water  but  for  very  small  craft,  well 
warrants  the  distinction  there  drawn  by  the  common  law." 

>  Cf.  Gould,  Waters,  251. 
«Ir.  Rep.,  3C.  L.,p.  143. 
'Gould,  Waters,  J53. 
*IHd,  §56  seq, 

*6  Humphrey's  Reports,  p.  366.    See  also  Raj,  Negligence  of  Imposed 
Duties,  pp.  286,  373,  386,  444. 
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and  navigable  to  a  great  extent  above  tide-water,  in  which 
the  civil  law  governing  there  has  adopted  a  very  different 
rule.^  In  some  other  particulars  the  common  law  of  Eng- 
land relating  to  waters  is  inapplicable  to  this  country.  For 
instance,  the  right  to  divert  the  water  of  flowing  streams, 
which  at  common  law  is  denied  to  one  person  at  the  expense 
of  others  along  the  stream,  is  held  to  exist  in  the  Pacific 
States  with  reference  to  miners,  the  first  appropriator  obtain- 
ing property  therein  for  mining  purposes.*  The  claim  to  the 
water  is,  however,  said  to  be  merely  usufructuary,  it  is  said 
not  to  be  in  the  corpus  of  the  water,  and  continues  only  with 
possession.^  The  only  value  which  water  has  to  the  miner 
would  seem  to  be  while  it  is  in  his  possession  or  under  his 
control ;  after  it  flows  away  beyond  his  reach  it  is  no  longer 
appropriated  by  him.  It  can  only  be  usufructuary.  Water 
may  be  appropriated  for  the  use  of  difierent  pursuits,  and  may 
be  employed  at  alternate  periods  by  different  appropriators.* 
Subterranean  streams  are  not  subject  to  the  same  doctrines 
regarding  diversion  that  surface  streams  are  at  common  law ; 
neither  are  surface  waters,  billing  waters,  or  snows  subject  to 
the  same  doctrines.'^  In  England,  and  probably  in  the 
United  States,  gathering  waters  in  reservoirs  sometimes  in- 
volves extraordinary  care  and  liability;  if  the  reservoir 
bursts  and  the  water  escapes,  creating  damages,  the  party 
owning  and  controlling  it  will  sometimes  be  held  liable  even 
though  there  is  no  negligence,  upon  the  theory  that  one  who 
keeps  on  the  premises  anything  likely  to  do  mischief  if  it 
escapes  (such  as  a  wild  beast)  must  keep  it  from  injuring 

^See  Institutes,  Lib.  II.,  Tit.  I.,  1,  2.  I'lumina  autem  omnia  et 
partus  publica  sunt,  Ideoque  jua  piacandi  omnibua  commune  eat  in  portu 
flumintbtuque.    Tit.  I.,  22. 

*  Atchison  v.  Peterson,  20  Wall.,  p.  507  aeq.  See  also  Coffin  v.  Left 
Hand  Ditch  Co.,  6  Colo.  443. 

>  Eddy  V.  Simpson,  3  California,  p.  249 ;  Eidd  v.  Laird,  15  ibid.,  p.  163. 

« Smith  V.  O'Hara,  43  ibid.,  p.  871. 

*Cooley,  Torts  (1st  ed.),  pp.  574,  575,  580. 


breaking  of  a  dam  which  confined  the  waters  of  an  artificial 
lake^  used  for  pleasure  purposes^  resulted  in  great  destruction 
of  life  and  property  at  and  around  Johnstown,  Pennsylvania. 
Here  liability  depends  upon  the  form  of  keeping  and  storing 
water — a  subject  that  may  yet  be  prolific  of  considerable 
litigation.  In  New  Orleans,  where  wells  and  cisterns,  and 
perhaps  good  river  water,  for  drinking  purposes,  seem  to  be 
impracticabilities,  does  the  same  liability  exist  with  reference 
to  the  tanks  in  general  use  there?  Freshets  do  not  always 
entail  liability  on  owners  of  dams,  where  they  are  of  an  extra- 
ordinary nature.  Filthy  water  may  be  a  nuisance,^  and  to 
render  drinking  water  unwholesome  may  be  a  crime.* 

Easements  in  air  and  light  can  be  obtained  by  use.^  In 
many  countries  "there  is  a  natural  right  to  the  use  of  all  the 
light  and  air  which  flow  naturally  to  land ;  but  light  and  air 
differ  from  water  in  this,  that  whereas  the  natural  right  to 
the  flow  of  the  water  of  a  natural  stream  is  paramount,  and 
no  man  is  justified  in  obstructing  that  water  or  preventing  it 
flowing  in  its  ordinary  course  to  the  land  of  other  persons,^ 
the  natural  right  to  the  flow  of  light  and  air  is  subordinate 
to  the  right  incident  to  property,  which  every  man  has,  to 
build  on  his  own  land."®  Artificial  light  produced  by 
electricity  and  gas,  and  cold  air  produced  by  artificial  means, 
may  give  rise  to  legislation  and  decisions  peculiar*  to  new 
phenomena. 

Offensive  noises,  embracing  the  barking  of  dogs,  noises  of 
billiard  rooms,  blowing  of  steam  whistles,  ringing  of  bells  and 
jarring  of  machinery,  etc.,  may  be  nuisances  f  and  the  inge- 

^  Ryland  v.  Fletcher,  3  House  of  Lords  Gases,  pp.  830,  389 ;  Cahill  v. 
Eastman,  18  Minn.  824. 

«Cooley,  Torts,  p.  567.     ' 

"Bishop,  Criminal  Law,  VoL  I.  (5th  ed.),  §491. 

^Goddard,  Easements  (Bonnet's  ed.),  p.  28  seq, 

^  We  hare  seen  how  this  maj  be  modified  by  physical  environment  and 
the  development  of  occupations  peculiar  to  such  environment. 

*Goddard,  Easements,  p.  31. 

*»  Cooley,  Torts,  pp.  599,  600. 
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odors,  numerous  in  kind,  such  as  are  produced  by  soap  and 
candle  factories,  livery  stables,  gas  manufactories,  breweries, 
slaughter  houses,  and  the  like,  are  frequently  held  to  be 
nuisances.^  When  epidemics  prevail,  climatic  conditions 
form  the  basis  of  severe  and  stem  regulations  against  the 
existence  of  odors  and  other  things  productive  of  disease. 

From  what  has  been  said  and  the  illustrations  given,  it 
will  be  quite  apparent  that  the  physical  elements  referred  to 
have  had  a  marked  influence  upon  social  growth  and  the 
creation  of  laws,  not  only  in  the  past,  but  also  in  the 
present ;  and  it  is  also  quite  certain  that  they  will  have  as 
great  an  influence  in  the.  future  in  the  same  direction. 
Further  instances  will  suggest  themselves.  He  who  deals 
with  all  the  sources  of  law  must  reckon  with  them,  and  the 
problems  of  the  future  in  politics  and  laws  will  not  be  resolv- 
able without  a  consideration  of  the  bearing  of  these  factors. 


SECTION  II. — THE  PHYSICAL  AND  SOCIAL  FACTORS  IMPLIED 
IN  INDIVIDUAL  EXISTENCE  AND  IN  HUMAN  AOQREGATES.' 

It  falls  in  with  the  course  of  this  work  to  consider  now 
the  physical  elements  involved  in  individual  existence,  and 
in  the  existence  of  greater  or  smaller  bodies  of  individuals, 
so  far  as  these  bear  upon  laws.  A  few  remarks  will  also  be 
presented  on  the  physical  elements  implied  in  animal  exist- 
ence in  their  relation  to  laws.  It  was  said  in  the  jurispru- 
dence of  Rome  in  reference  to  legal  personality  that,  as  his 
physical  being,  so  does  man's  legal  being  begin  at  birth;  from 
that  time  he  exists  as  person.  Birth  is  the  complete  sever- 
ance from  its  mother  of  a  living  being  of  human  form.  That 
which  is  not  yet  bom,  but  is  still  within  the  mother's  womb,  is 

^Cooley,  Torts,  pp.  601,  603. 

*See  Felix,  Der  Einfluss  der  Natar,  ^tten  u.  Gkbraache  aof  die  Ent- 
wickelang  des  Eigenthums. 


_.  — ^ ^ , 


future  personality.  A  moment  of  life  is  sufficient  to  produce 
important  legal  changes.  With  death  not  only  does  the 
physical  existence  expire,  but  likewise  the  legal  existence.  The 
deceased  one  is  no  longer  capable  of  rights  {rechtafdhig)} 
Other  systems  of  civilized  law  agree  with  the  Homan  in 
saying  that  a  physical  existence  is  a  prerequisite  to  legal 
capacity  for  rights.  But  they  do  not  agree  with  it,  nor  with 
each  other,  in  determining  when  the  physical  life  begins  that 
shall  yield  the  requisite  legal  status.  Some  made  a  difference 
between  the  sexes,  with  reference  to  embryonic  existence.^ 
The  being  when  born  need  not  be  rational."  In  some  systems 
the  being  must  not  be  a  monstrosity.*  Thus  we  see  how  the 
law  takes  cognizance  of  a  physical  being,  depending  upon 
physical  effects ;  or,  in  other  words,  how  physical  character- 
istics have  left  their  telling  impress.  Nor  does  it  confine 
itself  to  these  details.  By  constitutional  guarantees  preserv- 
ative of  life,  liberty  and  security;  by  provisions  against 
murder,  mayhem,  assault  and  battery,  rape,  self-annihilation, 
exposition  of  the  body,  it  takes  cognizance  of  the  same 
physical  elements  in  diverse  ways. 

The  operations  of  the  nerves  it  is  forced  to  recognize  in 
treating  of  insanity.  The  capacity  of  a  non  compos  mentis  is 
still  the  subject  of  painful  ignorance  on  the  part  of  judges 
and  lawyers,  who  approach  the  matter  theoretically,  and  not 
as  though  the  mind  were  dependent  upon  the  neural  system. 
Want  of  capacity  of  children,  of  married  women,  and  the 
need  of  legislation  for  prodigals  and  spendthrifts,  all  involve 
mental  characteristics  that  are  based  on  neural  factors. 
Destruction  of  sight  is  classed  under  the  crime  of  mayhem,  and 
it  is  cognizable  in  other  different  forms,  as  for  instance  when 

*Zrodolowki,  Das  romische  Privatrecht,  Vol.  I.,  pp.  171,  172. 

*  Compare  Mayer,  Rechte  der  Israeliten,  Athener  u.  Romer,  Vol.  II., 
{121 ;  Blackstone,  Commentaries,  Book  I.,  p.  123  aeq. 

*  Holland,  Blements  of  Jurisprudence,  p.  66. 


question.  Want  of  hearing  is  likewise  an  element  with  which 
the  administration  of  the  law  deals^  as  regards^  for  example, 
negligence  or  the  credibility  of  witnesses.  The  author  has 
personal  knowledge  of  a  case  where  a  deaf  clergyman 
attempted  to  swear  away  the  character  of  another  person,  by 
testifying  to  the  reputation  of  the  latter  for  probity  and  truth- 
fulness. He  seemed  not  to  be  aware  that  he  was  impeached 
by  his  own  deafness.  Taste  has  engendered  the  use  of 
liquor  and  tobacco;  and  the  use  of  these  has  been  the 
basis  of  much  past  and  will  be  far  more  of  future  legisla- 
tion and  decisions.  It  has  contributed  to  produce  a  marked 
and  somewhat  inconsistent  change  of  views  in  at  least  one 
Supreme  Court  of  the  United  States.  Thus,  the  Supreme 
Court  of  the  State  of  Arkansas,  before  the  subjects  of  prohibi- 
tion and  temperance  were  agitated  in  that  state,  in  determ- 
ining what  was  a  privilege,  and  hence  subject  to  be  specially 
taxed  under  the  constitution  of  the  state,  held  that  only  those 
things  could  be  regarded  as  privileges  which,  at  common  law, 
required  a  franchise  from  the  government,  such  as  the 
right  to  take  toll,  keep  a  market,  fair  or  ferry,  and  it  refused 
to  hold  that  to  keep  a  billiard  saloon  was  a  privilege.^  At 
that  time  intoxicating  liquor  was  in  use  and  was  sold — 
indeed  it  has  been  used  all  over  the  civilized  world  for  cen- 
turies; but  after  the  agitation  of  prohibition  and  temperance 
had  brought  about  a  sentiment  unfavorable  to  the  sale  of 
intoxicating  liquors,  the  same  court  held  the  same  provision 
to  permit  the  imposition  of  an  almost  prohibitory  special  tax 
on  the  sale  of  such  liquors.^  It  was  abuse  in  the  use  of 
liquors,  and  the  effect  of  such  use  upon  the  consumer  and 
upon  interested  wives  and  children,  that  produced  the  senti- 
ment for  and  enactment  of  prohibitory  legislation.  These 
are  factors  implying  mostly  physical  or  material  elements. 

'Stereos  V.  State,  2  Arkansas  Reports,  p.  291;   Gibson  v.  Pulaski 
County,  ibid,,  p.  309. 
*26  Arkansas  Reports,  p.  623 ;  27  ibid,,  p.  625 ;  88  ibid,,  641. 


Dition  are  lorcmg  legislation  beyond  the  need  ot  these  evlis ; 
legislators  lose  sight  of  the  ineradicability  of  the  desire  to  use, 
and  the  occasional  absolute  need  of  alcoholic  stimulants,  and 
by  doing  so  they  become  instrumental  in  making  laws  in  dis- 
regard of  physical  elements.  The  consequences  are  as  yet 
problematical.  But  an  insidious  disregard  of  the  law  may 
result,  which  will  tend  in  the  long  run  to  become  detrimental 
to  that  respect  for  law  upon  which  good  government  depends. 

In  many  other  ways  laws  take  note  of  the  individual  phys- 
ical personality. .  As  already  suggested,  death  or  dissolution 
begets  new  rights  and  duties  in  the  law.  It  may  increase  the 
widow's  and  children's  means  under  administration  and 
dower  laws,  or  under  acts  like  that  of  Lord  Campbell,  giving 
causes  of  action  against  railroads  where  death  has  been  pro- 
duced by  their  fault.  In  the  shape  of  life  tables,  life  annu- 
ities and  life  insurance,  the  law  takes  cognizance  of  individual 
existence,  as  it  does  in  those  constitutional  guarantees  already 
mentioned  relating  to  life  and  liberty  and  property — ^life, 
liberty  and  property  which  imply  fresh,  unpolluted  air  and 
water,  under  certain  restrictions,  and  a  place  to  move  in ; 
which  imply,  moreover,  restriction  of  prior  rights  growing 
out  of  the  spread  of  cities  upon  occupations  which  thus 
become  detrimental  to  the  peace  and  comfort  of  others. 

What  must,  however,  not  be  lost  sight  of  is  that  man  alone, 
unassociated,  could  never  have  created  a  custom  or  l^al 
rule ;  had  he  lived  but  a  single  member  of  his  kind  upon  the 
face  of  the  earth,  he  would  never  have  formulated  or  breathed 
into  conscious  life  a  custom  or  a  law.  Some  sort  of  aggrega- 
tion between  human  beings  is  requisite  before  a  custom  or 
law  can  arise. 

There  is  no  disagreement  among  those  who  are  authorities, 
respecting  the  fact  that  man  has  always  been  a  gregarious 
animal,^  in  this  respect  showing  analogies,  though  superior 

^  Compare  Spencer,  Principles  of  Sociology,  Yol.  I.,  Chap.  I.,  and  enc- 
ceeding  chapters ;  Lindsaj,  Mind  in  the  Lower  Animals,  Vol.  I.,  Chtap. 
XXI.    See  last  two  chapters  of  this  work. 


of  man  with  his  normal  accompaniments.  '^To  say  that 
man  would  be  better  or  worse  if  he  had  no  stomach  is  to  put 
together  words  which  have  no  real  meaning  whatever.  .  .  . 
You  might  describe  a  statue  as  a  man  without  organs^  but 
this  is  simply  to  play  with  words  unless  we  confine  our 
reasoning  to  properties  dependent  exclusively  upon  external 
forms.  By  'man'  we  mean  a  being  belonging  to  a  given 
class  and  varying  within  the  limits  determined  by  the  essen- 
tial properties  of  the  class;  and  amongst  these  essential 
properties  we  must^  of  course,  reckon  dependence  upon  a 
raoe.^'^  The  logical  outcome  seems  to  be  that  '^  every  man 
is  both  an  individual  and  a  social  product,  and  every  instinct 
both  social  and  self-regarding."' 

As  man  started  upon  his  earthly  career  in  company  with 
others,  forming  with  them  some  aggregate  possessed  of  some 
social  instinct,  it  may  be  well  to  idealize  the  kind  of  instinct 
the  earliest  form  of  aggr^ation  presents  to  us.  Mankind  is 
passing  from  the  age  of  unconscious  to  that  of  conscious 
progress,'  and  the  beginning  of  organization,  like  that  among 
animals  and  insects,  was  not  the  result  of  reflection,  but  the 
outcome  of  an  impulse.  The  earliest,  most  primitive  creature 
is  not  entirely  devoid  of  some  kind  or  form  of  association. 
As  far  as  we  can  see  into  the  most  primitive  condition,  it 
appears  that  the  human  in&nt  has  been  helpless  longer, 
requiring  maternal  care  for  a  longer  period  than  other 
animals.  So  it  appears,  from  the  outcome,  that  the  feeling 
of  maternal  instinct  lasted  longer.  "  The  prolonged  help- 
lessness of  the  offspring,^'  says  Mr.  Fiske,  '^  must  keep  the 
parents  together  for  longer  periods  in  successive  epochs ; 
and  when  the  association  is  so  long  kept  up  that  the  older 
children  are  growing  mature  while  the  younger  ones  need 
protection,  the  &mily  relations  begin  to  become  permanent. 

'  Science  of  Ethics,  96. 

«jrWd.,96. 

«Tylor,  Anthropology,  489. 


companionships  involves  some  disturbance  of  ingrained 
habits/^^  What  follows  in  the  evolution  of  other  social  forms 
is  thus  outlined  by  the  same  author  :^  while  the  parents  are 
thus  becoming  more  attached  to  the  family  group,  "  the  older 
sons  are  more  likely  to  continue  their  original  association 
with  each  other  than  to  establish  association  with  strangers,, 
since  they  have  common  objects  to  achieve  and  common 
enmities,  bequeathed  and  acquired,  with  neighboring  fam- 
ilies. As  the  parent  dies,  the  headship  of  the  family  thus 
established  devolves  upon  the  oldest,  or  bravest,  or  most 
sagacious  male  remaining.  Thus  the  little  group  gradually 
becomes  a  clan,  the  members  of  which  are  united  by  ties  con- 
siderably stronger  than  those  which  ally  them  to  members  of 
adjacent  clans,  with  whom  they  may  indeed  combine  to  resist 
the  aggressions  of  yet  further  outlying  clans  or  of  formidable 
beasts,  but  to  whom  their  feelings  are  usually  those  of  hostile 
rivalry.  It  remains  to  add  that  the  family  groups  thus  con- 
stituted difiFer  widely  in  many  respects  from  modern  families, 
and  do  not  aflFord  the  materials  for  an  idyllic  picture  of 
primeval  life.  Though  always  ready  to  combine  against  the 
attack  of  a  neighboring  clan,  the  members  of  the  group  are 
by  no  means  indisposed  to  fight  among  themselves.  The 
sociality  is  but  nascent;  infants  are  drowned,  wives  are 
beaten  to  death,  and  there  are  deadly  quarrels  between 
brothers.  In  the  primitive  clan  all  the  women  are  the 
wives  of  all  the  men.''  "This  state  of  things  is  just  that 
which  natural  selection  must  assist  and  maintain  so  long  as 
the  incipient  community  is  small  and  encompassed  by 
dangers.''^    Some    matters    remain    unconsidered    by   Mr» 

*John  Fiske,  Outlines  of  Cosmic  Philosophy,  Vol.  II.,  344;  Herbert 
Spencer,  Principles  of  Sociology,  Vol.  I.,  Part  III.,  Chap.  11,  See  Chap. 
III.,  Sec.  11,, postf  for  a  discussion  of  domestic  relations. 

« Fiske,  344,  345. 

•See  more  fully  Chap.  III.,  Sec.  II.,  and  Chap,  lY,,po8t»  W.  Rol^rtson 
Smith  (Kinship  in  Arabia)  has  revealed  a  great  deal  of  valuable  infor- 
mation upon  the  early  matriarchal  and  subsequent  patnarchal  condition 
of  the  early  Arabians  and  Hebrews. 


to  the  maintenance  of  life,  elsewhere  it  may  be  unfavor- 
able ;  the  one  may  at  certain  times  and  under  certain  circum- 
stances contribute  toward  a^regation  of  families,  or  of 
members  of  fitmilies  into  tribes  or  clans,  and  the  other  may 
tend  to  produce  an  opposite  result.  If  beasts  of  prey  or 
other  enemies  do  not  threaten  and  the  means  of  subsistence 
are  large,  a  primitive  group  may  hold  together  and  grow, 
when  the  opposite  result  would  have  to  take  place  if  the 
means  of  subsistence  were  hard  to  find.  In  the  former  event 
children  might  be  permitted  to  live,  when  in  the  latter 
infanticide  might  prevail.  In  the  regions  of  Arctic  ice 
infanticide  and  a  life  of  small  family  groups  would  prevail, 
while  in  torrid  r^ons  tribal  life  would  be  matured.  While 
the  conditions  of  labor  are  unfavorable,  as  in  the  icy  regions, 
few  groups,  and  these  far  between,  might  live  together  in 
peace,  whereas  elsewhere  multiplying  numbers  would  pro- 
duce conflicts.  Mountainous  life  might  produce,  as  already 
seen  in  the  preceding  section,  a  spirit  of  adventure  and  war 
which  in  more  favored  regions  would  be  greeted  by  the 
feebleness  of  an  easier,  more  peaceful  life.  We  may  say, 
however,  that  sociality  will  begin  where,  through  variation, 
there  is  less  tendency  than  usual  for  the  individual  to  dis- 
perse widely ;  and  that,  allowing  for  further  variation,  man- 
kind will  tend,  by  survival  of  the  fittest  through  adaptation,  to 
preserve  the  largest,  best  aggregated  social  forms  or  bodies. 
The  impulse  that  makes  all  animal  life  struggle  to  maintain  ex- 
istence, in  mankind  assumes  new  phases  with  the  development 
of  its  gregarious  tendency.  Not  less  than  gregarious  animals 
does  man,  sooner  or  later,  obtain  pleasure  from  the  presence 
of  his  mates  and  by  their  actions — a  pleasure  which  is  but  a 
phase  of  that  satisfaction  in  existence  which  the  lower  animal 
feels;  and  the  maternal  and  dependent  feelings  which  the 
female  animal  and  its  young  will  feel  are  surely  not  wanting 
among  at  least  some  primitive  human  beings.     And  these 


later  impact,  growth,  change  and  experience,  become  sym* 
pathy  and  love  and  fitmily  affections,  to  subserve  which  the 
customs  and  laws  came  into  existence  that  now,  in  their  latest 
form,  constitute  the  basis  of  our  text-books  on  ^^  Domestic 
Belations.^'^  While  clan  life  is  a  form  of  aggregation  whidi 
does  not  follow  quickly  upon  the  heels  of  the  most  primitive 
social  forms,  Mr.  Fiske's  outline,  with  some  qualifications^ 
is  a  fair  summation  of  early  human  social  development ;  and 
it  shows  that  aggregation  is  a  spontaneous  product,  the  result 
mostly,  if  not  entirely,  of  physical  &ctors. 

It  is  interesting  to  observe  how  far  savage  tribes  have 
advanced  to  a  state  of  legality.   In  the  note^  we  give  a  list  of 

'  See  Chap*  III.,  Sec.  11,,  poat,  for  fuller  yiews  oa  this  subject. 

*Mr.  Lindsay's  researches  covered  inquiries  into  the  moral  condition  of 
savages  or  primitive  races  in  East,  West,  South,  and  Central  Africa, 
Ceylon,  Malay  Peninsula,  Andaman  Islands,  North  and  South  America, 
Australasia,  New  ZiSaland  and  the  Fiji  Islands.  Ee  sums  up  his  evidence 
in  the  following  list  of  negative  and  positive  moral  qualities  or  conditions : 

Negative  conditions : 

1.  No  sense  of  sexual  decency,  modesty,  chastity,  virtue,  purity,  pro- 

priety or  shame. 

2.  No  marriage  tie  or  rite. 

3.  No  family  arrangements. 

4.  No  love — maternal,  paternal,  conjugal,  parental,  filial  or  fraternal. 

5.  No  idea  of  paternity  or  of  other  relationships. 

6.  No  kindness  to  or  consideration  for  each  other,  whatever  the 

natural  or  other  relationship. 

7.  No  respect  for  woman  or  sex. 

8.  No  compassion,  pity,  sympathy  for  suffering. 

9.  No  mercy. 

10.  No  regret,  remorse,  self-reproach,  or  repentance. 

11.  No  gratitude  or  other  form  of  response  to  kindness  received. 

12.  No  sense  of  guilt  or  criminality. 
18.  No  idea  of  duty  or  responsibility. 

14.  No  conception  of  right  and  wrong,  of  moral  good  or  evil. 

15.  No  sense  of  justice  or  equity. 

16.  No  respect  for  the  rights  of  property  or  possession.    (See  Chap. 

m.,  Sec.  1,9  post.) 

17.  No  self-denial  or  self-control. 

18.  No  knowledge  of  truth. 


Lauder  Lindsay.  Tbe  list  given  does  not  exhibit  a  note- 
worthy moral  status.  It  is  a  status  which  the  same  author, 
in  comparing  it  with  that  of  the  lower  animals,  considers  in 
no  way  superior  to  that  of  animals.^  He  says :  "  It  has  to 
be  remarked  that  the  moral  virtues  are  illustrated  mainly  by 
or  in  those  animals  that  have  directly  or  indirectly  received 
tiieir  moral  training  from  man — such  animals  as  the  dog, 
elephant  and  horse."  He  could  have  safely  added  others.* 
From  which  we  confirm  the  previous  argument,  that  the 
early  aggregations  and  the  resulting  customs  are  of  spontane- 
ous production,  just  as  are  the  animal's,  and  are  not  due  to 
any  self-conscious  reflection  and  resulting  effort.  It  may  be 
that  already  far  back  in  human  history  a  low  moral  status  may, 

10.  No  honesty. 

20.  No  ideas  of  honor. 

21.  No  generosity,  magnanimitj,  or  charity. 

32.  No  respect  for  or  obedience  to  authority  of  any  kind,  nnless 
embodied  in  the  form  of  superior  power. 
Poeitiye  conditions : 

1.  Indiscriminate  or  promiscuous  association,  mingling  or  inter- 

course of  the  sexes,  and  of  all  ages. 

2.  Lust,  lewdness  and  debauchery. 

8.  Desertion,  including  exposure  and  mutilation  of  or  insults  to  tbe 
young  and  aged,  sick,  weak,  or  disabled  and  dead. 

4.  Cruelty  to,  including  the  torture  of  captives  or  enemies,  and 

pleasure  in  witnessing  the  sufferings  of  the  yictims. 

5.  Bloodthirstiness,  propensity  to  murder,  including  cannibalism. 

6.  Dishonesty,  envy,  coyetousness,  greed,  proneness  to  theft,  robbery, 

plunder  of  all  kinds  and  degrees. 

7.  Prevalence  of  perjury,  mendacity,  lying. 

8.  Selfishness. 

9.  Ingratitude,  including  the  repayment  of  good  with  evil. 

10.  Treachery,  deceit,  cunning. 

11.  Dominance  of  the  instincts,  appetites  and  passions.    (Mind  in  the 

Lower  Animals,  Vol.  I.,  pp.  164-166.) 

'  Ibid.,  Chap.  11. ,  p.  175  seq. 

'As  ants  (Romanes,  Animal  Intelligence,  p.  68  seq.) ;  bees.  Ibid,,  p.  155 
aeg, ;  monkeys.  Ibid,,  p.  471  aeq.  See  Lubbock,  Ants,  Bees  and  Wasps, 
pp.  28,  285  aeq.  Spencer,  Principles  of  Ethics,  Justice,  Chaps.  I.  to  III. 
inclusiye. 


ameliorated^  and  customs  have  obtained  a  better  character.^ 
And  the  time  did  come  when  not  only  household  or  tribal 
life  gave  place  to  a  larger  clan  life,  but  likewise  when  patri- 
archal life  was  succeeded  by  municipal  organization,  and  when 
municipal  organization  became  merged  into  a  still  larger 
aggregate.2 

The  aggregation  was  in  each  instance  builded  upon  physi- 
cal units,  whose  activity,  though  become  more  conscious  and 
intelligent,  was  largely  a  spontaneous  impulse  that  moved  on 
and  spent  its  force  in  producing  social  effects.  The  process 
of  cohesion  by  which  a  &,mily — or  rather  a  group  centered 
around  some  woman— became  a  larger  group  or  the  basis  of 
other  independent  groups,  might  occur  among  savages,  but 
it  was  more  apt  to  occur  among  people  who  had  attained 
some  mode  of  a  settled  life,  as  the  tribes  of  Grermany  and 
Gaul.  A  warlike  tribe  might  cohere,  based  on  some  kind 
of  association  around  or  descent  from  a  woman,  and  driven 
by  a  disposition  for  adventure,  make  war  and  predatory 
excursions  on  others — a  disposition  most  likely  created  by 
scarcity  of  sustenance  and  animal  desire  afber  females.  In 
countries  where  the  soil  and  nature  yielded  a  prolific  supply 
of  berries  or  roots  or  plants,  life  would  be  less  militant,  and 
a  rude  mode  of  agriculture,  by  digging  for  roots,  etc.,  would 
be  introduced.  The  warlike  overcoming  the  more  peaceable 
and  better-supplied  groups  and  making  slaves  of  their 
women  and  others,  ultimately  yielded  large  aggregates  and  a 
system  of  slave  labor.  Where  flocks  could  be  herded,  these 
would  be  attended  to  by  slaves  or  the  women ;  where  roots 
had  to  be  dug  or  a  supply  of  berries  secured  by  some  care 
and  attention,  a  primitive  form  of  labor  by  slaves  and  women 
was  introduced.  One  need  or  one  possibility  brought  the  other. 
The  larger  group  involved  militancy,  slavery,  chase,  and  the 

'  See  Tjlor,  Anthropology,  Chap.  XVI. ;  Lubbock,  Prehistoric  TimeSi 
pp.  580-586. 
'See  later  chapters  of  this  work. 


of  digging  for  roots  by  means  of  sticks.  If  any  thought  is 
involved  in  this  process,  it  is  that  form  of  thought  which 
comes  from  practice  and  usage,  and  is  retained  because  the 
brain  retains  it  in  the  form  of  memory.  Usage  and  practice, 
combined  with  the  most  efficient  resisting  forms  of  aggrega- 
tion, are  the  means  of  survival.  These  are  natural  elements 
whose  evolution  and  survival  are  implied  in  the  battle  of 
life.  And  with  larger  forms  of  aggregation,  assuming  the 
shape  of  clans,  or  towns,  or  cities,  or  nations,  a  greater  elabo- 
ration of  channels  of  communication,  of  preservative  energy, 
of  divisions  of  work  and  an  increasing  cohesive  power  re- 
sulted.^ "  It  is  a  principle  in  physics  that,  since  the  force 
with  which  a  body  resists  strains  increases  as  the  squares  of 
its  dimensions,  its  power  of  maintaining  its  int^rity  becomes 
relatively  less  as  its  mass  becomes  greater.  Something  analo- 
gous may  be  said  of  societies.  Small  a^regates  only  can  hold 
together  while  cohesion  is  feeble ;  and  successively  larger  aggre- 
gates become  possible  only  as  the  greater  strains  implied  are  met 
by  that  greater  cohesion  which  results  from  an  adapted  human 
nature  and  a  resulting  development  of  social  organization.^' 
On  the  other  hand,  "  as  social  integration  advances,  the 
increasing  aggregates  exercise  increasing  restraints  over 
their  units."  "The  forces  by  which  aggregates  keep  their 
units  together  are  at  first  feeble  and,  becoming  strenuous  at 
a  certain  stage  of  social  evolution,  aflerwards  relax,  or  rather, 
change  their  forms."^ 

The  opening  and  maintenance  of  roads  and  bridges  and 
the  establishment  of  fortified  places  constitute  features  of 
increasing  aggregation  and  distribution  of  population,  to 
which  society  owes  a  vast  deal  of  communication,  transpor- 
tation, locomotion,  and  the  establishment  of  cities.  The  need 
of  these  was  felt  early  in  the  history  of  our  modern  nations, 

*  Spencer,  Principles  of  Sociology,  Vol.  II.,  Part  V.,  Political  Insti- 
tutions. 
•Principles  of  Sociology,  Vol.  IL,  §§451,  452. 


cannot  make  a  successful  resistance.  In  a  majority  of  cases 
where  receiver's  certificates  are  made  a  prior  lien  upon  rail- 
road property,  some  portion  at  least  of  the  holders  of  the 
senior  liens  give  no  more  voluntary  consent  to  the  issue  than 
this.  They  assent  because  it  is  idle  to  refuse."^  These  are 
an  entirely  new  species  of  commercial  paper.^  I  cannot 
resist  the  temptation  to  refer  to  another  birth  or  product  of 
railroads.  It  is.an  old  doctrine  among  English  and  American 
lawyers  that  when  a  trespasser,  whatever  his  good  faith  may 
be,  attaches  a  thing  to  the  soil  of  another,  the  thing  so  attached 
becomes  the  property  of  the  owner  of  the  soil.  That  rule  has 
been  slowly  modified  f  and  now  in  the  case  of  railroads  it 
has  been  wholly  departed  from,  notwithstanding  that  railroad 
companies  exercise  the  right  of  eminent  domain  to  acquire 
lands  against  the  will  of  the  owner,  and  are  required  to  pursue 
the  course  of  condemnation  prescribed  to  them  by  law.  The 
question  has  invariably  arisen  in  reference  to  the  action  of 
railroad  companies  in  putting  roadbeds  and  rails — a  track — 
upon  another's  lands  either  without  having  previously  con- 
demned the  lands  in  the  mode  provided  by  law,  or  have  pro- 
ceeded in  condemning  them  against  the  wrong  person.  The 
courts  in  the  United  States,  with  a  few  exceptions,  now  hold 
tliat  the  owner  cannot  compel  a  railroad  company  to  pay  him 
for  a  track  it  located  upon  his  land  under  the  circumstances 
mentioned,  even  though  he  in  no  way  encouraged  it.^    The 

^Ghas.  Fiske  Beach,  Jr.,  Receiver's  Certificates,  8  Law  Quarterly  Re- 
yiew,  pp.  430,  481,  489 ;  also  now  to  be  found  in  the  same  author's  work 
on  Receivers,  chapter  on  Receiver's  Certificates.  See  also  to  same  effect, 
Meyer  v»  Johnson,  53  Ala. ,  pp.  237,  848. 

'  See  same  article  of  Mr.  Beach. 

» See  Jones  on  Liens,  Vol.  IL,  ??1131-1189 ;  90  N.  C.  Ill ;  80  Md.  852  ; 
2  Pet.  137 ;  20  Kans.  434 ;  77  N.  C.  188 ;  2  Dev.  376 ;  Schouler,  Per- 
sonal Property,  g?l  14-118. 

*70  Ala.  227,  232;  87  Pa.  St.  28  ;  34  Kans.  158;  42  Wis.  588;  20  Pla. 
616 ;  63  Miss.  880  ;  14  Oregon,  519  ;  Pierce  on  Railroads,  p.  219  ;  15  S. 
W.  Rep.  188 ;  see  contra,  36  Ind.  463  ;  47  Cal.  515 ;  31  N.  J.  £q.  81 ;  97 
Mass.  279 ;  124  Mass.  118 ;  85  Ohio  St.  581. 


manufactories  and  transportation^  and  owing,  no  doubt^  in 
part  to  the  increased  value  and  importance  of  personal 
property,  many  things  are  now  considered  as  personalty 
which  are  attached  to  the  soil.  The  necessities  and  conve- 
niences of  an  advancing  civilization  have  demanded  a  relaxa- 
tion of  the  strict  rule,  so  that  now  attachment  to  the  soil  is 
only  one  of  the  several  conditions  to  help  in  determining 
whether  a  given  thing  belongs  to  the  realty  ....  In  view 
of  the  rights  delegated  by  the  state  to  [the  railroad  corpora- 
tion in  question];  the  purposes  for  which  they  are  conferred; 
the  public  use  for  which  the  land  is  condemned ;  the  just  com- 
pensation required  to  be  paid  for  its  appropriation ;  and  the 
great  interest  the  public  has  in  the  successful  operation  of 
the  road — it  seems  to  us  that  these  elements  plainly  distin- 
guish the  acts  of  a  corporation,  although  technically  a  tres- 
passer, in  building  its  road  upon  lands  without  proper 
authority  therefor,  from  the  acts  of  a  common  trespasser,  in 
affixing  chattels  [i.  e.  roadbed  and  rails]  to  the  freehold, 
and  to  render  inapplicable  the  strict  rule  of  law  which  would 
treat  such  improvements  as  fixtures  and  part  of  the  realty."^ 
Here  then  is  another  consequence,  unforeseen,  of  railroad 
construction.  It  will  be  noted  how  this  opinion  indicates 
the  interdependence  between  railroads  and  other  physical 
creations  of  social  aggregates;  also  the  reference  to  physical 
elements  contained  in  this  opinion  will  be  noted,  such  as 
"personalty,"  "soil,"  "trade,"  "transportation,"  "public 
use,"  "  compensation,"  "  appropriation,"  etc. 

Among  the  commonwealths  of  North  America  commissions 
are  being  created  to  regulate  the  management  and  fares  of 
railroads,  and  Congress  has  also  attempted  the  same  upon 
what  must  be  regarded  as  an  extraordinary  scale  of  magni- 
tude.    Whether  this  will  prove  beneficial  cannot  be  foretold 

'See  the  case  in  14  Oregon  519;  also  reported  in  13  Pacific  Reporter, 
p.  800.  And  also  Jones  v.  R.  R.  Co.,  70  Ala.  227,  232  ;  Justice  v.  R.  R. 
Co.,  87  Pa.  St.  28  ;  Newgass  v.  R.  R.  Co.,  54  Ark.  140, 146. 


perhaps  too  extensive  an  artificial  regimen  over  railroads — 
a  regimen  that  is  producing  consolidation  of  roads  upon 
gigantic  scales  of  magnitude,  and  which  may  culminate  in 
centering  more  power  over  larger  territory,  by  means  of  these 
expeditious  methods  of  locomotion  and  intercourse,  in  the 
hands  of  a  few  speculating  and  daring  men  than  even  exists 
at  present,  and  cities  of  great  magnitude,  if  not  states,  may 
thus  be  made  and  unmade.  The  tarifP  these  impose  may 
operate  like  a  protective  tariff  upon  some  communities,  like  a 
blighting  one  upon  others.  It  is  a  grave  question  whether 
the  congressional  measure  has  been  builded  upon  a  careful 
study  of  the  present  and  prospective  factors  involved,  of 
which  physical  elements  constitute  a  large  part. 

Among  roads,  rivers  and  other  channels  of  intercourse  by 
water  are  to  be  embraced.  The  influence  of  rivers  and  water 
has  been  partially  treated  under  another  head.  Here  we 
may  consider  the  use  social  aggregates  make  of  them.  Thus, 
they  become  highways  of  intercourse  whereby  different  sec- 
tions are  brought  together  politically,  as  occurred  with  the 
French  settlements  in  Louisiana,  Illinois  and  Canada,  by 
means  of  the  Lakes,  the  rivers  of  Illinois,  Indiana  and  Ohio, 
and  the  Mississippi ;  they  afford  the  easiest  means  of  com- 
munication among  a  people  who  have  not  yet  felt  the  need  of 
cutting  roads  through  the  wilderness;  they  have  formed 
barriers  of  protection  to  people ;  they  have  afforded  food  to 
the  inhabitants  of  the  earth.  And  in  our  modern  day  the 
poverty-stricken  can  find  upon  bodies  of  water  that  are  public 
a  right  to  fish  and  thus  to  maintain  life  without  infringing  on 
other's  rights.  The  use  of  rivers  and  other  bodies  of  water 
for  intercourse  is  recognized  in  legal  systems,  in  the  codes 
of  law  regulating  navigation  on  internal  waters,  upon  the 
ocean  and  inland  seas.  The  intercourse  between  social 
aggregates  is  what  led  to  such  systems,  developing  with 
the  size  and  needs  of  such  aggregates.  They  origin- 
ally were  based  on  what  resulted  spontaneously  &om  the 


and  additions  have  been  made  which  are  contained  in 
the  notions  which  experience  has  shown  to  be  beneficial; 
which  therefore  owe  their  origin  to  more  or  less  thought. 
The  mills  of  earlier  and  later  days,  and  the  legislation  thus 
engendered,  from  the  early  Hof  or  Dorf  to  the  present  New 
England  Town,  depend  upon  river  and  streams.  Canals  and 
roads  were  created  by  social  aggregates  for  needs  that  were 
felt,  and  were  the  basis  of  much  controversy  at  certain 
stages  in  the  history  of  government.  The  Suez  Canal  and 
the  canals  of  Asia,  Egypt,  Europe  and  the  United  States 
filled  positive  needs,  and  were  and  are  the  subject  of  legisla- 
tion and  rights  which  courts  and  nations  enforce. 

The  early  mills,  agriculture  and  herding  of  fiocks  implied 
social  aggregation.  The  earliest  form  of  agriculture  in  the 
shape  of  any  sharp-pointed  stick  for  digging  roots  resulted 
only  after  some  form  of  aggregation  made  it  needful,  and  the 
onerous  character  of- labor  required  to  develop  it  made  any 
advance  in  it  depend  upon  the  existence  of  a  class  which  was 
in  more  or  less  subjection  to  the  others  of  a  given  group. 
The  herding  of  flocks  is  hardly  practiced  as  early  as  the 
practice  of  digging  for  roots,  but  it  is  possible  for  it  to  have 
existed  among  many  aggregates  as  to  whom  agriculture  was 
limited  or  perhaps  non-existent.  Both  herding  and  hus- 
bandry are  emanations  from  the  pursuit  after  sustenance. 
So  they  are  both  the  outcome  of  favorable  physical  sur- 
roundings, and  they  have  proven  prerequisites  in  the  forma- 
tion of  such  aggregates  as  are  required  in  the  formation  of 
states.  They  are  the  bases  of  regulation  and  regimen  far 
back  in  the  history  of  mankind.^  And  this  regulation  and 
regimen  keep  pace  with  the  changes  and  progress  or  retro- 
gression of  the  mass.  The  earliest  forms  of  pastoral  and 
agricultural  communities  seem  to  show  a  community  holding 

^Tjlor,  Anthropology,  p.  214  seg.,  p.  418  8eq,\  Spencer,  Principles  of 
Sociology,  Vol.  II.,  {588  6eq»  See  also  Seebobm,  English  Village  Com- 
munity, p.  437.    See  Chap.  III.,  Seo.  I.,  post. 


was  the  result  of  practice  and  experience.^ 

The  development  of  social  aggregation  implies,  therefore, 
beside  roads,  pastoral  life  and  agriculture.  We  know  that 
without  these  property  in  land  would  not  have  been  possible^ 
neither  could  the  early  communal  political  organization  have 
come  into  existence.  Without  these  the  possibility  of  any 
kind  of  cooperation  needful  to  city  life  would  have  been  pre- 
vented, and  municipal  life  would  never  have  found  a  being. 
It  would  then  have  been  impracticable  for  a  civilized  aggre- 
gate, such  as  a  State,  to  find  a  basis  for  existence.  Our 
present  laws  contain,  as  historical  results,  a  vast  number  of 
regulations  which  bear  on  land  ownership,  that  had  a  begin- 
ning in  and  for  many  centuries  depended  upon  a  pastoral 
life  and  agriculture ;  and  modem  codes  contain  numbers  of 
regulations  showing  a  dependence  of  the  social  aggregates 
upon  this  use  of  land.  I  shall  treat  of  this  subject  more 
fully  hereafter.* 

The  use  of  weapons,  the  practice  of  war,  is  another  inci- 
dent of  social  aggregation.^  It  was  certainly  a  very  early  phe- 
nomenon. Forcible  resistance  or  attack  are  the  phenomena 
of  animal  life,  when  bent  on  securing  subsistence  or  satisfying 
passionate  impulses.  And  these  aspects  of  acquisition  or  de- 
fense come  up  through  all  stages  of  human  existence.  They 
develop  into  self-help  and  the  combined  defensive  energies  of 
the  family  group.  Roving  families  compelled  to  seek  for  food, 
subjected  to  severe  vicissitudes,  as  already  hinted  at,  would 

*See  Hanssen,  Agrarhistorische  Abhandlungen,  Vol.  II.,  p.  84  seq.; 
Maurer,  Markenyerfassung,  Appendix  ;  same,  Dorfverfassung,  Appendix  ; 
Seebohm,  Eng.  Village  Community ;  Laveleye,  Primitive  Property ; 
Spencer,  Principles  of  Sociology,  Vol.  II.,  Part  V.,  Chap.  XV.;  Maine, 
Village  Communities.    See  Chap.  III.,  Sec.  I.,  post, 

*Cf,  Chap.  III.,  Sec.  I.,  post, 

3<*Ia  rude  societies  all  adult  males  are  warriors;  and,  consequently, 
the  army  is  the  mobilized  community,  and  the  community  is  the  army  at 
rest." — ^Spencer,  Principles  of  Sociology,  Vol.  II.,  ?515. 


tribes  subjected  to  similar  conditions^  when  coming  into  colli- 
sion, would  engage  in  strifes.  The  weakly,  the  more  peaceable, 
would  need  protection.  They  would  ultimately  be  merged 
in  other  more  warlike  groups,  becoming  their  slaves,  or,  where 
possessed  of  superior  traits,  their  equals  or  superiors.  The 
discipline  thus  engendered,  enlarging  with  the  group  and 
with  the  needs  and  successes  and  defeats  it  suffered,  would 
become  amplified  in  detaUs  and  severed  in  form,  presenting 
increasingly  with  its  vicissitudes  a  stricter  subordination,  or 
it  would  succumb  to  disintegration  resulting  from  want  of 
subsistence  or  from  defeat  in  wars.  The  character  of  warfare 
typifies  the  character  of  the  mass  engaged  in  it.  Among 
the  lowest  races  there  is  no  organization.  All  the  men  go  out, 
in  a  desultory  sort  of  way,  and  the  wars  are  not  very  bloody; 
the  women  sometimes  assist.  The  picture  which  Champlain 
drew  of  a  battle  between  his  Indian  allies  and  the  Mohawks 
shows  how  very  primitive  was  their  mode  of  warfare.^  It  pre- 
sents two  swarms  of  men  with  bows  and  arrows,  who  ap- 
proached close  to  each  other  and  delivered  their  arrows.  Cham- 
plain  and  two  French  arquebusiers  in  a  few  minutes  defeated 
the  Mohawks  with  a  few  well  directed  shots.  Among  more 
developed  tribes  warfare  is  much  more  serious,  difficult  and 
imposing.  Many  of  the  tribes  of  Asia  and  Africa  have  shown 
far  superior  skill  in  the  military  art  to  these  lowest  races, 
with  each  advance  presenting  a  larger  or  more  compact  aggre- 
gation, better  arranged  and  disciplined  and  governed.  And 
the  history  of  mankind  has  been  in  a  large  measure  the 
history  of  the  military  art.^     That  it  was  which  conspired  to 

*  Narrative  and  Critical  History  of  the  United  States,  Vol.  IV.,  p.  120. 
Cf,  last  two  chapters  of  the  present  work. 

*CJon8ult  Spencer,  Principles  of  Sociology,  Vol.  I.,  §259,  Vol.  II.,  Part 
v.,  Chap.  Xn.  ;  Tylor,  Anthropology,  p.  221  Beq,\  Hallam,  Middle  Ages, 
Vol.  I.,  p.  255  M(/.;  Roemer,  Origins  of  the  English  People,  etc.,  p.  \^^Beq.\ 
Bancroft,  History  of  the  United  States,  Vol.  II.,  Chap.  XXXVII.;  Green, 
Making  of  England,  p.  164  «eg. ;  same,  Conquest  of  England,  pp.  66,  67, 


larger  territorial  social  aggregates.  It  created  a  head  and  a  kind 
of  political  existence  among  loose  formations.  We  know  that 
without  it  no  Roman  Empire,  nor  Merovingian  or  Carolina 
gian  dynasty  would  have  been  possible,  and  that  Europe  to- 
day would  be  without  any  such  social  aggregations  as  it  has* 
The  importance  of  the  military  art  can  be  seen  by  reference  to 
what  it  has  lost  in  social  evolution.  Setting  out  with  that 
period  in  which  the  army  is  coextensive  with  the  adult  and 
male  population,  and  a  body-politic  has  not  yet  formed,  we 
observe  how  it  eventually  becomes  specialized.  "There  is 
the  restriction  in  relative  mass  which,  first  seen  in  the  growth 
of  a  slave  population  engaged  in  work  instead  of  war, 
becomes  more  decided  as  a  settled  agricultural  life  occupies 
freemen  and  increases  the  obstacles  to  military  service. 
There  is,  again,  the  restriction  caused  by  that  growing  cost- 
liness of  the  individual  soldier  accompanying  the  develop- 
ment of  arms,  accoutrements  and  ancillary  appliances  of  war- 
fare ;  and  there  is  yet  the  additional  restriction  caused  by  the 
intenser  strain  which  military  action  puts  on  the  resources  of 
a  nation,  in  proportion  as  it  is  carried  on  at  a  greater  distance. 
With  separation  of  the  fighting  body  from  the  body-politic  at 
large,  there  very  generally  goes  acquirement  of  a  separate 
head.  Active  militancy  ever  tends  to  maintain  union  of 
civil  rule  with  military  rule,  and  often  causes  reunion  of 
them  where  they  have  become  separate;  but  with  the 
primary  difierentiation  of  civil  from  military  structures  is  com- 
monly associated  a  tendency  to  the  rise  of  distinct  controlling 
centers  for  them.''*  The  factors  that  imply  a  militant  con- 
dition of  the  tribe  will  likewise  account  for  that  disposition 
which  regards  robbery  of  strangers  as  legitimate ;  human  life, 
on  its  own  account,  of  comparatively  little  value ;  cruelty  and 
slavery  as  natural ;  and  agriculture  and  the  herding  of  flocks 

414,.  415,  and  see  the  whole  of  these  two  works,  and  generally  Spencer's 
Descriptiye  Sociology.    For  development  of  Roman  military  discipline^ 
see  Marquardt,  Rom.  Staatsverwaltung,  Vol.  II.,  Part  III. 
» Principles  of  Sociology,  Vol.  II.,  J521. 


conditions,  as  we  know  from  European  history,  will  not  die  out 
until  the  body-politic  is  formed  upon  those  broader  bases 
implied  in  recent  and  most  modem  state  formations.  The 
savage  disposition  in  mankind,  its  animal  impulses  and  pas- 
sions, promoted  by  association  among  human  beings,  have 
succumbed  slowly  to  the  moral  suasion  and  influence  of  a 
developing  humaneness ;  the  one  was  more  a  physical,  the 
latter  a  more  mental  impulse.  And  the  feelings  of  anger,  fury, 
malevolence,  by  which  individuals  are  influenced,  are  surviv- 
ing remnants  of  those  same  animal  impulses.^  That  the  law 
has  dealt  with  this  impulse  needs  no  telling.  Malice  makes 
crime  more  atrocious,  civil  offenses  more  grave.  But  the 
law  has  dealt  only  with  acts ;  the  motive  is  punishable  only 
when  manifested  in  acts,  and  the  acts  indicate  the  motive.^ 

The  products  of  military  life  have  been,  speaking  of  phys- 
ical conditions,  aggregations  of  individuals  in  increasing 
cohesive  form;  construction  and  maintenance  of  roads; 
creation  and  maintenance  of  slavery  or  serfdom ;  the  main- 
tenance of  status  as  opposed  to  contract;  demand  for  fort- 
resses; demand  for  arms,  ammunition,  ordnance,  etc.  And 
as  these  came  into  existence  there  were  bom  regulations, 
rules,  customs,  laws  (call  them  what  you  will)  relating  to 
the  needs  of  a  community  engaged  in  war,  increasing  as  the 
community  enlarged.  From  rules  inhibitory  of  desertion  or 
cowardice,  among  early  tribes,  and  modes  of  treating  captives, 
down  to  the  elaborate  rules  embraced  in  modern  military 
codes  and  treaties  and  hospital  service,  one  can  trace  up  the 
evolution  of  rules  of  military  conduct  growing  up  with  the 
practice  of  war,  while  social  aggregates  broke  up  and  reformed 
or  merged  in  other  aggregates  or  ceased  to  exist.     And  one 

^  Compare  Spencer,  Data  of  Ethics ;  Tylor,  Anthropology,  p.  405  seq. ; 
Bain,  Emotions  and  the  Will,  p.  179  seq,;  Leslie  Stephen,  Science  of 
Ethics,  p.  236 ;  Martineau,  Ethical  Theory,  p.  172 aeq,;  Mind,  Vol.  YIII., 
pp.  61,415,  562. 

'Bishop,  Criminal  Law,  J§204  seq,;  Stephen,  History  of  Criminal  Law, 
Vol.  II.,  p.  110  seq,;  see  Woolsey,  Political  Science,  Part  11., Chap.  VIII. 
For  earlier  aspects  of  criminal  law,  see  Post,  Bausteine,  etc.,  Vol.  I. 


our  own  day  in  many  forms,  and  the  sanguinary  character 
of  codes  up  to  a  very  recent  day  in  some  countries  and  the 
continuance  of  such  codes  in  other  countries.  The  practice 
of  war,  like  the  practice  of  other  things,  begets  a  taste  for  it 
and  a  corresponding  disposition ;  and  thus  military  art  may 
tend,  when  aided  by  the  existence  of  large,  well-formed  and 
compact  social  aggregates,  to  become  a  factor  promotive  of 
anti-social  anti-humane  rules.  But  no  one  can  legislate  for 
armies  and  for  their  proper  management  who  attempts  to  do 
so  by  reference  to  theory  only.  Many  physical  conditions 
must  be  studied  and  borne  in  mind  before  a  successful  cam- 
paign can  be  assumed.  Von  Moltke's  knowledge  of  French 
territory,  French  railroad  capacity  and  other  resources  formed 
a  base  for  legislation  that  facilitated  a  most  extraordinary 
campaign.  The  knowledge  of  Russian  power  has  had  an 
effect  upon  European  legislation ;  the  contiguity  of  Russian 
dominion  upon  English  legislation. 

Barter  and  trade  are  other  incidents  of  social  aggregation. 
It  would  be  difficult  to  imagine  any  extended  co-operative 
life  without  these  factors.  They  have  followed  close  upon 
early  forms  of  aggregation  and  have  kept  pace  with  develop- 
ment. The  practice  appears  in  the  "  swapping  "  among  chil- 
dren, and  in  a  similar  act  among  early  beings.  Many  savage 
tribes  show  that  they  understood  the  practice.  The  Indians  of 
North  America  in  the  days  of  the  first  settlers  used  "  wam- 
pum'^ as  a  medium  of  exchange;  the  Australian  tribes 
carry  stone,  valuable  for  making  hatchets,  hundreds  of  miles 
and  accept  in  return  therefor  products  they  prize.  The  Iliad 
speaks  of  barter.*  The  Esthonian  word  rahay  money,  in  the 
related  language  of  the  Laplanders  means  fur.     In  Russia 

» VII.  472  fl.  Oxen  formed  the  basis  of  barter.  Ibid,  II.  449,  VI. 
286,  XXI.  49,  XXIII.  703  ft.;  Odyss.  I.  431;  Jevons,  Money  and  the 
Medium  of  Exchange ;  Schrader,  Handelsgescbichte  u.  Warenkunde, 
Chap.  IV.  The  evidence  points  to  ornaments  as  the  first  forms  of 
money.  Schrader,  loc.  cit.  The  earliest  forms  of  barter  were  probably 
gifts  given  in  .exchange  for  gifts.    Ibid.  9,  10. 


Cattle  were  used  among  the  early  Germans,  Irish,  scousn 
and  Anglo-Saxons.  The  Kirghises  use  horses  and  sheep, 
wolf-skins  and  lamb-skins.  Among  the  Persian  nomads 
sheep  or,  when  held  in  subjection  in  the  cities,  com,  straw 
and  wool  are  used  in  exchange.  Cattle  are  used  in  barter 
by  the  Tartars  and  the  Tscherkessens.^  In  Borne  pecunia, 
which  originally  meant  property,  riches,  wealth,  wealth  in 
cattle,  later  came  to  signify  money;  it  was  derived  from 
pecua,  which  meant  cattle  or,  collectively,  a  herd.  Pectw  is 
said  to  be  related  to  the  Gothic  faihu,  Anglo-Saxon  feOj 
German  viehf  English  fee,  all  derivations  of  the  same  root 
jKiptt,  and  all  mean  cattle.  The  early  swapping  we  know 
has  evolved  into  the  vast  and  multitudinous  transactions  of 
commerce  that  now  occupy  the  attention  of  a  vast  number 
of  the  inhabitants  of  the  world.  The  methods  whereby  this 
has  been  accomplished  embrace  means  of  transportation, 
regulated  between  town  and  town  by  tolls  or  duties — tolls 
and  duties  that  were  the  forerunners  of  the  tariff  policies  of 
nations.  So  these  methods  embrace  places  of  trade,  such  as 
markets  and  fairs,  from  early  days  to  our  own  day;  and  now 
also  market-places  and  expositions,  all  of  which  are  the 
occasions  of  no  little  legislation  and  a  great  many  decisions.^ 
Banks,  coinage,  commercial  paper  and  securities,  bailments, 
telegraphy,  intercourse  between  nations,  states,  cities  and 
other  localities,  manufactories,  shipping,  invention,  even 
science,  more  or  less  directly  represent  methods  whereby 
commerce  has  become  so  large  an  element  of  human  activity. 
And  all  of  these  constantly  imply  the  use  and  need  of  phys- 
ical objects,  also  aggregations  and  aggregate  unity  and  action 
depending  as  much,  if  not  more,  upon  spontaneous  growth  as 
upon  self-conscious  origination. 

^Compare  Koescher's  Political  Economy,  Book  II.,  Chap.  III.;  Tylor, 
Anthropology,  p.  281  seq,;  Hallam,  Middle  Ages,  Vol.  II.,  p.  527. 

*  A  splendid  inquiry  into  the  early  history  of  trade  is  to  be  found  in 
Schrader,  Handelsgeschiohte  und  Warenkunde. 


ture^  the  military  art,  and  barter  and  trade  more  extensive, 
efiective  and  influential.  And  these  severally  act  and  react 
upon  each  other  when  utilized  by  the  growing  aggregates. 
They  do  nothing  by  themselves,  yet  they  shape  the  molding 
and  evolving  forces  of  social  aggregates,  and  they  inci- 
dentally tend  to  make  and  unmake  customs  and  laws. 

The  influence  of  social  aggregation  upon  jurisprudence  now 
meets  with  general  recognition.^  It  has  been  affirmed  that 
the  legal  unit  was  the  family  f  and  from  that  point  the  his- 
tory or  development  oi*  growth  of  law  has  been  traced  up. 
The  customs  expand  with  aggregation  into  larger  social 
forms,  and  (as  social  aggregations  become  more  complex 
and  numerous,)  assume  more  and  more  those  forms  which 
approach  nearest  to  our  present  laws.  When  city  and 
national  life  come  into  existence  they  are  based  on  social 
aggregations  previously  existing,  and  upon  that  mass  of 
customs  and  forms  which  represent  the  sum  of  acting  and 

'Ihering,  Zweck  im  Recht,  Vol.  II.,  142;  Wharton,  American  Law, 
Chaps.  I.  and  II.;  Stephen,  Science  of  Ethics,  Chap.  IV.;  Spencer, 
Principles  of  Sociology,  Vol.  II.,  Political  Institutions,  esp.  Chap.  XIV.; 
same,  Data  of  Ethics,  Chap.  VIII.;  Fiske,  Cosmic  Philosophy,  Vol.  II., 
240  Beq»\  Amos,  Science  of  Law,  Chap.  IV.;  an  article  by  Prof.  S.  W. 
Dyde,  in  Mind,  Vol.  XIII.,  549  9eg.;  Leokj,  History  of  European  Morals, 
Vol.  I.,  130  «eg.,  and  other  portions  of  the  same  work ;  Courtney,  Construc- 
tive Ethics,  26  «eg.;  Frederick  Pollock,  Essays  in  Jurisprudence  and 
Ethics,  Chaps.  VIII.  and  XI. ;  Montesquieu,  Spirit  of  Laws,  Book  I.,  Chap. 
III.;  Markby,  Elements  of  Law,  Chap.  I.;  Holland,  Elements  of  Jurispru- 
dence, Chap.  IV.;  Clark,  Practical  Jurisprudence,  149  «eg.;  Savigny, 
Heutigen  R.  R.,  Chap.  II.;  Holtzendorf,  Encyclopaedia  der  Rechtswis- 
senschaft  (Systematischer  Theil),  passim,  esp.  see  first  article  on  the 
Philosophical  History  of  Jurisprudence ;  Fowler,  Progressive  Morality, 
passim, 

'Maine,  Ancient  Law,  128  seq,;  Miller,  Philosophy  of  Law,  47  seq,; 
Heam,  Aryan  Household,  passim;  Essays  in  AnglonSazon  Law,  122; 
but  see  Chap.  III.,  Sec.  II.,  and  Chap.  lY,,  post  The  earliest  form  was 
not  the  family  as  much  as  it  was  a  group  of  so-called  kinsmen,  clustered 
around  a  female  or  females.  For  an  illustration  see  W.  Robertson  Smith, 
Kinship  in  Arabia. 


in  the  deliberations  and  movements  of  such  aggregates  with 
reference  to  each  other.  The  leagues  of  early  Grecian  com- 
monwealths;  of  the  free-cities  of  the  Rhine,  the  Hanseatic 
League,  the  treaties  between  nations,  and  a  growing  mass  of 
rules  governing  the  relations  between  members  of  united  or 
confederated  states,  all  imply  legal  relations  and  indefinite 
legal  problems.  In  our  modern  day  the  relations  between 
the  nation  and  the  state,  between  the  nation  and  the  town- 
ships, counties  and  cities,  and  between  the  state  and  its  sub- 
divisions, have  given  rise  and  will  continue  to  give  rise  to 
important  legal  positions  and  problems.^  The  commerce 
clause  of  the  United  States  Constitution,  which  originally 
contemplated  the  power  to  impose  a  tariff  for  protective  pur- 
poses,^ seems  in  this  to  now  militate  against  State  int^rity 
and  to  require  a  different  interpretation  on  this  account.^  In 
any  event,  up  to  quite  recently  the  superior  prevalence  of 
State  loyalty  completely  dropped  from  the  public  conscious- 
ness the  original  moving  causes  of  that  clause.  The  sense 
of  State  and  county  integrity  has  been  creating  a  sentiment 
adverse  to  the  exercise  of  any  control  over  cities  and  coun- 
ties by  Federal  tribunals.  Corporate  life  has  found  a  great 
expansion  in  the  shape  of  municipal  and  especially  private 
corporations;  and  the  continual  increase  of  these,  and  the 
vast  wealth  and  influence  they  are  securing,  is  begetting  a 
sentiment  adverse  to  them.  Therefore  legislation  concerning 
railroad  and  insurance  corporations  is  becoming  stricter  and 
more  extended.  Corporate  life,  of  the  kind  just  mentioned, 
has  introduced  that  lack  of  sympathy  between  employer  and 
employed  which  is  increasing  the  discontent  of  the  employe, 

'A  reference  to  Coolej,  Constitutional  LimitationF,  will  confirm  this 
statement. 

•Tariff  Hist,  of  the  TJ.  S.,  by  David  H.  Mason,  Part  I.;  Crit.  and  Nar. 
Hist.  U.  S.,  Vol.  YII.,  Chap.  IV.    See  also  the  last  chapter  of  this  work. 

'Reports  Am.  Bar  Ass'n,  Vol.  XI.,  247  seq,,  a  paper  by  J.  Randolph 
Tucker. 


men  of  exceptional  financial  skill,  this  corporate  life  is  putting 
political  entities  at  the  mercy  of  a  few,  and  is  becoming  the 
means  of  vast  accumulations  in  the  hands  of  the  few  at  the 
expense  of  the  many.  It  is  also  loosening  the  cords  of  family 
life  in  favor  of  luxury,  over-indulgence  and  skepticism.  The 
law  deals  with  all  of  these  circumstances,  or  ought  to.  How 
can  it  do  so  properly,  save  by  a  recourse  to  the  fundamental 
causes  of  evil ;  save  by  a  study  of  those  elements  which  have 
rendered  possible  these  growths  ?  The  aggregation  of  indi- 
viduals is  looked  at,  in  certain  particulars,  with  more  or  less 
concern  by  governments,  and  the  laws  reflect  this  sentiment. 
In  many  European  countries  it  is  a  crime,  more  or  less  severely 
punishable,  for  men  to  assemble  together  at  certain  times  and 
places,  no  matter  what  the  occasion.  Socialistic  and  com- 
munistic movements  are  condemned  and  punished  with 
severity.  And  in  our  own  law  certain  combinations,  whether 
called  trusts,  pools,  or  by  other  names,  are  treated  as  criminal 
conspiracies.^ 

Not  only  in  the  form  of  States,  cities,  towns  and  the  like 
is  law  moulded  and  fashioned  by  aggregates ;  not  only  by 
the  family  or  tribal  groups  is  it  aflected;  it  is  likewise 
aiFected  by  those  aggregates  which  are  formed  for  purposes 
of  trade  in  different  centers  or  places ;  by  those  aggregates 
which  contemplate  the  regulation  of  benevolent  and  penal 
establishments,  and  by  those  aggregates  which  embrace  the 
"  humanity  "  of  a  given  period.  All  sorts  of  such  forms  are 
continually  arising  and  dying  out,  leaving  their  effect  upon 
the  laws  that  are  extant.^ 

^See  Wright,  Criminal  Conspiracies,  with  Corssen's  addition  thereto. 
Two  or  more  persons  are  essential  to  constitute  a  conspiracy,  ibid,  127. 
But  a  man  and  wife  are  not  capable  of  so  conspiring,  ibid.  Conspiracy 
has  been  said  to  be  *'  a  breathing  together."    28  Fed.  Rep.  808. 

'See  Bacon,  Benefit  Societies  and  Life  Insurance,  Chap.  II.  Beside 
corporate  associations  may  be  mentioned  unincorporated  associations, 
partnerships  and  clubs.    See  Ibid,,  Chaps.  I.  and  II. 


becomes  more  restrained,  either  as  slave  or  serf  or  dependent; 
in  some  particulars,  that  is  in  the  opportunities  and  capacity 
for  accumulation  and  the  superior  means  of  preservation  thus 
afforded,  he  may  secure  a  less  precarious  means  of  existence 
and  obtain  a  larger  personal  enjoyment  than  he  previously 
had.  And  the  law  reflects,  in  multiform  particulars,  these 
effects.  His  mental  condition,  which  is  least  dependent  upon 
physical  factors,  nevertheless  exhibits  the  effect  of  such  devel- 
opment, as  social  aggregation  superinduces,  in  a  developed 
brain,  in  inherited  feelings,  in  social  aptitudes.  And  the 
dependence  these  have  upon  physical  elements  is  easily  seen 
when  lesions  or  physical  taints  produce  abnormal  conduct  in 
this  or  that  particular.  The  brain  is  now  regarded  as  the 
s^at  of  the  mind,  and  its  physical  characters  are  too  obvious 
for  discussion,^  and  the  law  which  recognizes  the  causes  of 
insanity,  or  mental  disease,  in  a  diseased  brain,  looks  with 
suspicion  at  the  will  or  contract  of  the  undeveloped  mind  or 
brain  of  the  infant,  of  the  weakened  mind  or  brain  of  the 
inebriate  or  idiot  or  those  afflicted  with  senility,  and  it  makes 
allowances  for  the  more  emotional  and  susceptible  natures 
of  women,  especially  wives,  and  contains  provisions  for  the 
protection  of  all  of  these ;  these  provisions  are  rules  which 
have  come  up  with  the  growth  and  development  of  society, 
thus  illustrating  the  recognition  of  social  and  physical  ele- 
ments as  controlling  factors. 

The  position  of  the  individual  in  the  early  village  com- 
munity, typified  in  the  Russian  mir  of  to-day,  is  radically 
difierent  from  that  occupied  by  him  in  the  United  States. 
His  rights  and  duties  were  less  comprehensive  and  detailed. 

'Compftre  Bain,  The  Emotions  andthe  Will ;  same,  The  Senses  and  the 
Intellect ;  Spencer,  Principles  of  Psychology ;  Lewes,  Problems  of  Life 
and  Mind ;  Maudsley,  Body  and  Will ;  same,  Physiology  and  Pathology 
of  the  Mind ;  Sully,  Sensation  and  Intuition ;  same,  Illusions ;  Wundt, 
Gmndziige  der  physiologischen  Psychologic ;  Ribot,  Diseases  of  Memory ; 
same,  Diseases  of  Will ;  Luys,  The  Brain  and  its  Functions. 


resixicted.  The  existence  of  frequent  wars  and  a  militant 
organization  begot  and  maintained  in  ancient  Rome  a  feeling 
of  patriotism  and  reverence  for  power  that  rendered  pos- 
sible the  deification  of  emperors  and  the  enforcement  of 
that  apotheosis  by  laws.  The  industrial  development  of  later 
ages  has  produced  a  regard  for  promises  and  oaths  that  is 
evidenced  in  the  laws  against  perjury  and  in  favor  of  the 
enforcement  of  contracts  to  an  extent  unknown  in  ancient 
times.  And  these  influences  have  colored  the  lives  of  indi- 
viduals as  they  have  given  character  to  the  age  and  the  state. 
The  drift  of  modern  communities  seems  to  be  towards 
democracy  and  a  kind  of  socialism.^  In  the  heart  of  Europe, 
under  the  Berlin  Treaty,  a  great  extension  was  given  by 
monarchical  nations  to  democratic  tendencies,  and  was  forced 
upon  all  of  the  parties  thereto  by  circumstances  based  upon 
mutual  distrust.  So  in  England  and  the  United  States, 
laws  aiming  to  provide  for  and  protect  the  masses,  in  utter 
opposition  to  the  doctrine  oi  laisser  faire^  have  been  all  along 
on  the  increase.^  Poor  laws,  laws  relating  to  land-ownership, 
laws  providing  for  state  ownership  of  railroads,  telegraphs, 
etc.,  mechanics  Ken  laws,  laborers  lien  laws,  are  evidences  of 
the  moderate  form  of  socialism.  But  other  graver  aspects  of 
a  similar  tendency  may  be  found  in  the  disposition  to  make 
laws  interpretable  and  applicable  as  in  the  judgment  of  any 
jury  may  seem  most  appropriate.^  That  democracy  pro- 
duces good  results  and  political  self-control  has  been  exem- 
plified on  more  than  one  occasion  in  the  United  States, 
especially  after  heated  presidential  elections.  And  that  an 
extravagant  application  of  democratic  theories  may  tend  to 
annihilation  is  well  illustrated  by  anarchism.     Both  result 

^  Compare  Hosmer,  The  People  and  Politics,  and  see  Political  Science 
Quarterly,  Vol.  III.,  549  8eq,\  Graham,  Old  and  New  Socialism. 

^  Herbert  Spencer,  The  Man  versus  the  State. 

^See  the  instructions  given  bj  the  trial  judge  in  the  anarchist  trials  of 
Spiess  and  his  confederates,  Northeast  Reporter,  Vol.  XII.,  865. 


and  feelings  of  mdividuaiB.  In  the  United  States  those  who 
have  become  identified  with  its  democratic  institutions  dis- 
play largely  a  feeling  of  deference  and  obedience  for  law  and 
courts;  while  those  who  have  become  transplanted  there^ 
and  do  not  care  to  become  identified  with  its  institutions 
and  body-politic;  aim  to  annihilate  the  governments  and  laws 
there  prevailing  by  means  of  assassination^  fire  and  dynamite, 
in  spite  of  the  fact  that  they  invoke  with  vehemence,  even 
frenzy,  the  protection  of  the  government  and  laws  when 
called  to  account  for  their  atrocious  doctrines.  The  effect  of 
aggregation  upon  the  individual  was  illustrated  by  the  history 
of  slavery  in  the  United  States  after  the  Federal  Constitution 
was  adopted.  Introduced  into  the  country  by  traders,  it 
flourished  both  in  the  North  and  South,  until  climate  and  soil 
in  the  North  demonstrated  the  need  of  that  thrift  and  toil 
which  are  inimical  to  serfdom;  these  begot  economy,  great 
energy,  careful  regimen  and  thought,  and  an  unfavorable  field 
for  slave  and  other  unprofitable  labor.  In  the  South  manu- 
facturing was  not  followed ;  there  the  cultivation  of  tobacco, 
corn  and  cotton,  and  the  great  heat  which  rendered  exertion 
painful,  produced  a  favorable  region  for  the  employment  of 
slave  labor.  The  needs  and  demands  of  the  latter  and  the  lack 
of  such  needs  on  the  part  of  the  former  produced  that  antag- 
onism which  culminated  in  abolitionism  and  secession  and  war. 
The  resulting  emancipation  has  produced  new  social  problems 
with  which  political  parties,  legislators  and  courts  have  been, 
and  will  continue  to  be,  called  upon  to  deal.  The  emancipa- 
tion movement  was  the  prolific  cause  of  many  urgent  laws, 
and  its  results  will  be  still  further  seen  in  the  multiplication 
of  other  not  less  urgent  laws. 

Before  concluding  this  chapter  I  venture  to  mention  the 
productive  agency  which  animals  have  played  in  the  formation 
of  laws.  One  needs  but  to  be  reminded  of  humanitarian  laws 
for  the  protection  of  animals,  in  order  to  understand  that 

*  See  Chap.  IV.,  post. 


neid  01  law.  Vivisection  is  thus  lamed  and  rendered 
impotent  of  results,  when  it  ought  not  to  be  improperly 
checked.  Laws  against  estrays,  vicious  animals,  and  for  the 
licensing  of  animals  result  from  their  presence  and  use  in 
societies.  That  they  are  capable  of  ownership  and  value 
needs  not  to  be  told. 

Note. — Mr.  A.  L.  Lyall,  whose  familiarity  with  Indian  * 
institutions  and  history  will  not  be  questioned,  says :  "  No 
better  example  [than  India]  could  be  found  of  the  force  with 
which  needs  and  risks  of  a  primitive  age  can  bind  men 
together  by  spordaneous  combination^  for  the  purposes  of  social 
preservation  and  continuity."^ 

Professor  Woolsey  affirms :  "  There  is  no  highly  civilized 
society  which,  if  its  history  is  traced  back,  does  not  contain 
some  vestiges  of  a  type  of  polity,  which  may  fairly  be  sup- 
posed to  be  connected  with  and  to  have  grown  ovi  from  the 
first  institutions  of  mankind.  There  is  no  savage  or  uncivil- 
ized race  which  cannot  in  its  institutions  be  referred  back, 
on  the  supposition  of  degeneration  or  of  natural  departure,  to 
social  forms  that  grew  out  of  the  family  state  or  out  of  some- 
thing like  it."^ 

Dr.  Hosmer,  who  has  written  a  remarkable  book  on  poli- 
tics, says  that  "communities  of  human  creatures — 'bodies 
politic' — are  organisms  that  have  an  existence  marked  by 
definite  stages  of  growth  and  decay ;  and  the  changes  that 
take  place  in  that  existence  do  so  regularly  within  certain 
limits,  and  under  the  influence  of  external  physical  conditionsy 
or  of  impuhea  originating  in  the  vital  resources  of  these  bodies. 
They  have  their  physiological  history,  and  the  facts  of  this 
history  recur  with  certainty  in  the  same  circumstances. 
Politics — as  a  classification  of  these  facts — the  digestion  of 

'A.  L.  Lyall  on  Sir  Henry  S.  Mftine,  Law  Quarterly  Review,  Vol.  IV., 
133. 
*  Theodore  D.  Woolsey,  Political  Science,  Vol.  I.,  J137  aeq. 


anotner — is  as  clearly  a  physical  science  as  natural  History — 
of  which,  indeed,  it  is  a  further  part,  for  it  is  a  habit  of  the 
animal  man  to  construct  states."^  He  has  written  a  profound 
treatise  which  tends  to  show  how  one  form  of  government 
has  flowed  from  the  other,  in  the  consecutive  growth  of  man- 
kind ;  becoming  revealed  in  spite  of  the  bloom  and  wreck  of 
many  nations. 

The  purely  physical  aspects  of  aggregates  in  the  produc- 
tion of  law  are  well  illustrated  by  Professor  Sheldon  Amos, 
in  his  works  on  the  science  of  law  and  the  science  of  politics.* 
In  one  place  he  says :  "  The  object  for  which  the  rules  which 
constitute  a  nation's  law  are  made  is  the  determining  of  the 
mutual  relations  of  the  human  beings  who  form  the  com- 
munity.^' 

"  The  whole  community  may  be  regarded  as  composed  of 
an  active  crowd  of  multitudinous  atoms,  incessantly  crossing 
one  another's  path  and  interfering  with  one  another's  free- 
dom of  movement.  The  influence  of  family  life  and  of  the 
simpler  forms  of  agricultural  and  industrial  co-operation 
tend,  of  themselves,  at  the  very  birth  of  the  state,  to  create 
within  the  realm  of  this  confused  atomic  action  an  increasing 
number  of  fixed  groups  or  centers  of  independent  movement. 
About  the  same  time  another  series  of  events  is  taking  place, 
giving  rise  to  the  phenomena  of  law.  These  events  are  of  a 
different  description  in  different  communities.  Either  the 
groups  spontaneously  enlarge  themselves  and  the  village 
absorbs  the  family,  or  some  one  or  more  of  the  originally 
co-equal  groups  enlarge  in  numbers  or  increase  in  import- 
ance out  of  proportion  to  the  rest.  Or  the  whole  community 
becomes  subjugated  to  the  sway  or  influence  of  some  already 
organized  state.     What  is  of  importance,  however,  to  notice 

>  G.  W.  Hosmer,  The  People  and  Politics,  22,  23.  See  also  Miller, 
Philosophy  of  Law,  Lecture  IX. 

'  A  Systematic  View  of  the  Science  of  Jurisprudence  ;  Science  of  Law, 
and  Science  of  Politics. 


limits  01  iree  movemeni}  oi  me  various  groupo  .. . ^ 

the  community,  in  respect  of  their  capacity  for  disturbing 
each  other."^ 

"Physical  relations  involve  and  generate  jural  relations, 
in  the  case  of  self-conscious  beings.  Person  and  property 
have  created  the  state  just  as  truly  as  the  state  has  created 
them.  Or  rather,  as  in  an  organic  body,  each  part  is  a  means 
and  at  the  same  time  an  end."  In  the  same  chapter  pro- 
gressive integration  in  the  formation  of  law  is  insisted  upon.^ 

No  person  has  shown  more  conclusively  the  play  of  aggre- 
gation in  the  production  of  law  than  Mr.  Herbert  Spencer. 
One  cannot  single  out  portions  of  his  work  to  illustrate  this. 
The  Principles  of  Sociology  disclose  it  in  a  most  marked 
manner.  The  formation  of  groups,  their  compounding  and 
recompounding,  are  emphasized  as  accompanying  social  evo- 
lution, and  law  is  shown  to  be  one  of  the  products.  It  would 
appear  from  what  he  has  written  that  the  evolution  of  human 
beings  necessarily  involved  social  evolution  and  social  pro- 
ducts, and  that  law  was  a  spontaneous  outcome.^ 

"Wenn  wir  in  der  Betrachtung  des  Rechtsverhaltnisses 
von  alien  besonderen  Inhalt  desselben  abstrahiren,  so  bleibt 
uns  als  algemeines  Wesen  desselben  iibrig  das  auf  bestimmte 
Weise  geregelte  zusammenleben  mehrerer  Menschen.  Es 
liegt  nun  sehr  nahe,  bei  diesem  abstracten  Begriff  einer 
Mehrheit  iiberhaup't  stehen  zu  bleiben,  und  das  Hecht  als 
eine  Erfindung  derselben  zu  denken,  ohne  welche  die  aussere 
Freiheit  keines  einzelnen  bestehen  konnte.  AUein  ein 
solches  zufalliges  Zusammentreffen  einer  unbestimmten 
Menge  ist  eine  willklihrliche,  aller  Wahrheit  ermangelnde 
Vorstellung :  und  fande  sie  sich  wirklich  so  zusammen,  so 
wiirde  ihr  unfehlbar  die  Fahigkeit  der  Rechtserzeugung 
mangelu,  da  mit  dem  Bedurfiiiss  nicht  zugleich  die  Kraft  der 

*  Science  of  Law,  78,  79. 

«  Wm.  Galbraith  Miller,  Philosophy  of  Law,  230. 
5  Prinoipleg  of  Sociology,  Part  V.,  Chap.  XIV.    Of.  also  Data  of  Ethics, 
passim,  and  his  recent  work  on  Justice, 


tiberally  wo  Menschen  zusammen  leben,  und  so  weit  die 
Geschichte  davon  Kunde  giebt^  dass  sie  in  einer  geistigen 
Gemeinschaft  stehen,  die  sich  durch  den  Grebrauch  derselben 
Sprache  sowohl  Kund  giebt^  als  befestigt  und  ausbildet.  In 
diesem  Naturganzen  ist  der  Sitz  der  Bechtserzeugung^  denn 
in  dem  Gemeinsamen,  die  einzelnen  durchdringenden  Volks- 
geist  findet  sich  die  Kraft,  das  oben  anerkannte  Bedurfniss 
zu  befriedigen/'^ 

'SayigQj,  Heutigen  rom.  Rechts.,  Band  1.,  iS,  See  Savignj's  and 
Spencer's  views  compared  in  Wharton,  Commentaries  on  American  Law, 
J106.  See  also  post.  Chaps.  III.,  IV.;  also  Holtzendorf,  Encyklopadie 
der  Reohtswissenschaft,  Systematisoher  Theil,  602. 


IB  a  primary  insiincc  or  impulse  wnicn  is  so  aii-pervaaing 
that  it  seems  the  earliest  form  of  acquisition  and  the  pre- 
sumption,  in  the  absenoe  of  countervailing  evidence;  of 
ownership.  It  is  not  unlikely  that  the  possession  of  mates 
and  slaves,  involving  war  and  capture,  may  have  antedated 
land  ownership  among  some  early  tribes.  Schoolcraft,  speak- 
ing of  the  Comanches,  says :  "  They  recognize  no  distinct 
rights  of  meum  and  tuum,  except  to  personal  property, 
holding  the  territory  they  occupy,  and  the  game  that  depas- 
tures upon  it,  as  common  to  all  the  tribe ;  the  latter  is  appro- 
priated only  by  capture.*'^  Of  the  Brazilian  Indians  it  is. 
said  that  "scarcely  anything  is  considered  strictly  as  the 
property  of  an  individual  except  his  arms,  accoutrements, 
pipe  and  hammock.''^  Treating  of  beings  in  a  similar  state  of 
savagery,  another  author  says  that  "  personal  or  individual 
property  was  chiefly  what  each  wore  or  carried."*  The  same 
author  affirms  that  "  among  the  lower  races  the  distinction 
which  our  lawyers  make  between  real  and  personal  property 
appears  in  a  very  intelligible  way.  Of  the  land  all  have  the 
use,  but  no  man  can  be  its  absolute  owner.  The  simplest 
land  law,  which  is  also  a  game  law,  is  formed  among  tribes 
who  live  chiefly  by  hunting  and  fishing.  Thus,  in  Brazil, 
each  tribe  had  its  boundaries  marked  by  rocks,  trees,  streams, 
or  even  artificial  landmarks,  and  trespass  in  pursuit  of  game 
was  held  so  serious  that  the  oflender  might  be  slain  on  the 
spot."*  "  At  this  stage  of  society  in  any  part  of  the  world, 
every  man  has  the  right  to  hunt  within  the  bounds  of  his 
own  tribe,  and  the  game  only  becomes  private  property  when 
struck."' 

'  That  seisin  of  personalty  as  well  as  of  reality  existed,  see  F.  W.  Mait- 
land,  The  Seisin  of  Chattels,  Law  Quarterly  Review,  Vol.  I.,  324  seq. 
See  authorities  in  last  preceding  note. 

*  Principles  of  Sociology,  Vol.  II.,  §537. 
Ubid. 

*  Tylor,  Anthropology,  420. 

'  Ibid.  419;  Spencer,  Principles  of  Sociology,  Vol.  II.,  2538. 

*  Tylor,  loe.  dt. 


ilar  tribes.  Yet  we  know  from  numerous  accounts  that  the 
Indians;  in  colonial  days,  in  North  America,  valued  terri- 
toriitl  possessions,  not  because  they  were  the  basis  of  such 
rights  as  now  exist,  but  because  their  life  and  habits  made 
such  acquisitions  dear  to  them  in  the  same  way  that  the 
animal  values  his  food  or  his  lair  or  his  cave. 

Hunting,  trapping,  fishing  and  grubbing  for  roots  were 
known  to  the  savage ;  his  life  impelled  him  to  these.  And 
"even  while  he  feeds  himself,  as  the  lower  animals  do,  by 
gathering  wild  fruit  and  catching  game  and  fish,  he  is  led  by 
his  higher  intelligence  to  more  artificial  means  of  getting 
these.  Rising  to  the  next  stage,  he  begins  to  grow  supplies 
of  food  for  himself.  Agriculture  is  not  to  be  looked  on  as 
an  impossible  invention,  for  the  rudest  savage,  skilled  as  he 
is  in  the  habits  of  the  food-plants  he  gathers,  must  know  well 
enough  that  if  seeds  or  roots  are  put  in  a  proper  place  in  the 
ground  they  will  grow."^  Agriculture,  as  other  attain- 
ments, was  a  gradual  acquisition.  Habits  are  slow  to  change, 
especially  when  there  is  as  little  intellectual  incentive  to 
change  as  prevails  among  early  people.  The  hunting  state 
is  not  voluntarily  abandoned  to  take  up  either  a  pastoral  or 
an  agricultural  occupation.  When  we  first  observe  either  of 
these  occupations  they  are  the  compulsory  duties  of  the 
women,  the  dependent  ones  or  the  serfs.^  The  search  for 
food  may  prevail  among  the  men,  but  it  will  be  that  which  is 
peculiar  to  the  hunting  life,  the  digging  of  roots  or  the  prim- 
itive cultivation  of  plants  being  forced  upon  those  who  could 
be  compelled  to  do  this  work.  When  the  phenomenon  arises^ 
the  need  for  its  existence  has  previously  forced  its  adoption 
upon  the  group,  and  this  would  not  take  place  until  the  group 
had  enlarged  to  embrace  women  and  serfs;  that  is,  it  would 
arise  as  members  were  added  to  the  group  who  had  to  live, 
but  could  not  live  except  in  the  digging  and  cultivation  of 

*  Tylor,  Anthropology,  214. 

'See,  in  this  connection,  Ross,  Early  History  of  Landholding  among 
the  Germans,  126,  note  6. 


of  the  controlling  members^  would  render  it  impracticable 
for  them  to  subsist  by  the  chase  as  the  stronger  members  sub- 
sisted. Though  frequently  asserted,  it  is  not  always  true 
that  the  agricultural  stage  followed  the  pastoral  stage.  There 
are  localities  where  pastoral  life  prevails  because  the  terri- 
tory is  most  favorable  to  it  and  not  as  favorable  for  agricul- 
ture; so  there  are  localities  where  a  pastoral  occupation  is 
not  practicable,  at  least  in  early  stages  of  development.  The 
agricultural  stage  may  follow  upon  the  nomadic  life  of  hunting 
and  fishing ;  the  pastoral  may  follow  it  also ;  and  either  of 
these  may  follow  the  other  according  to  environment.  In 
Arabia,  southern  Russia,  and  on  the  western  plains  of  the 
United  States  a  pastoral  life  would  be  likely  to  prevail.  In 
the  alluvial  lands  of  rivers,  where  forests  interfered  with 
herding,  agriculture  would  follow  the  hunting  state,  espec- 
ially if  plants  would  grow  with  little  effort.  The  earliest 
forms  of  agriculture  would  be  with  sticks,  just  as  digging  for 
roots  might  be  carried  on.  The  planting  would  be  less 
likely  to  be  in  ridges  than  in  holes,  and  the  things  planted 
would  be  such  as  were  familiar  to  the  neighborhood  and  as 
would  be  seen  to  grow.  The  pointed  stick,  hitched  to  a  pole 
and  yoked  to  oxen,  was  the  plow  of  the  ancient  Egyptian, 
and  his  hoe  was  a  pointed  stick.  The  Australian  and  other 
tribes  use  the  stick ;  the  early  Swedes  used  a  primitive  kind 
of  hoe  consisting  of  a  forked  stick  or  what  resembled  it.^ 
Among  the  early  North  American  Indians  the  principal 
implement  of  agriculture  seems  to  have  been  the  hoe,  for 
which  they  often  used  the  shoulder-blade  of  the  bison  fixed 
into  a  handle  of  wood.  Wild  rice,  which  was  gathered  by 
the  women,  formed,  next  to  the  chase,  the  principal  article  of 
food  in  Michigan,  Wisconsin,  Iowa,  Minnesota,  as  well  as  the 

'Tylor,  Anthropologj,  216  ;  Spencer,  Principles  of  Sociology,  Vol.  II., 
Part  v.,  Chap.  XV.;  BawlinsoD,  History  of  Ancient  Egypt,  Gbap.  VI.; 
Gk>mme,  The  Village  Community,  279  seq, ;  such  was  also  the  practice  in 
early  days  of  ancient  Greece.  Schrader,  Sprachv.  und  Urg.,  417.  See 
ibid.  Part  IV.,  Chap.  V. 


Indian^  and  a  still  further  advance  between  these  and  the 
implements  and  modes  of  agriculture  in  use  among  the 
ancient  Egyptians ;  also  between  the  earlier  and  later  inhab- 
itants of  ancient  Greece.'^ 

It  is  not  my  purpose  to  write  the  history  of  agriculture. 
But  this  is  noticeable^  that  larger  social  aggregates  bring  in 
their  train  a  development  of  agriculture,  as  they  do  of  a 
developed  pastoral  condition.  And  these  occupations  are  in 
a  measure  pr'erequisites  to  this  aggregation  in  any  enduring 
form.  When  we  observe  it  in  Europe,  agriculture  assumes 
somewhat  primitive  forms,  yet  we  note  the  prevalence  of  a 
certain  series  of  customs  regulating  the  relations  between  the 
tribes  and  the  territory  that  betoken  a  growth  beyond  what 
is  indicated  by  purely  savage  tribes.  Among  the  aborigines 
of  Britain  whom  Caesar  speaks  of,  the  inland  ones  did  not 
sow  com,  but  fed  upon  flesh  and  milk.^  The  inhabitants  of 
Kent,  however,  followed  agriculture,  and  so  did  many  of  the 
tribes  of  Gaul.^  The  Suevi,  he  says,  were  constantly  engaged 
in  war  and  hindered  from  the  pursuits  of  agriculture;  never- 
theless some  agriculture  existed,  which  was  carried  on  by 
those  who  stayed  at  home.  Among  them  there  was  no 
private  or  separate  land,  nor  did  they  remain  more  than  one 
year  in  one  place  for  the  purpose  of  residence.  They  did  not 
live  much  on  corn  or  grain,  but  subsisted  mostly  on  milk 
and  flesh,  and  engaged  largely  in  hunting.^  Of  the  Germans 
he  said  that  they  did  not  pay  much  attention  to  agriculture, 
and  that  a  large  portion  of  their  food  consisted  of  milk, 
cheese  and  flesh ;  no  one  had  a  fixed  quantity  of  land  or  his 

>  Lubbock,  Prehistoric  Times,  539,  540.    See  also  ibid.  287. 
•Schrader,  Sprachv.  und  Urg.,  Part  IV.,  Chap.  V.,  416,  417. 
^Interiores  plerique  frumenta  non  aerunt,  aed  lacte  et  came  vivunt 
pellibuaqite  sunt  veatiti,  D.  B.  G.  Lib.  V.,  14. 
*lbid.,  also  Lib.  IV.,  1. 
'^  D.  B.  G.  Lib.  IV.,  1.    See  Elton,  Origins  of  English  History,  119. 


had  no  cities,  but  lived  scattered  and  apart,  ^^ just  as  a  spring, 
a  meadow,  or  a  wood  attracted  them."'  They  lived  in  rude 
habitations  and  villages,  each  household  group  having  a 
habitation  and  a  space  around  it.  Their  agricultural  toil 
consisted  in  scratching  rather  than  plowing  the  soil,  and 
their  crops  of  wheat  and  rye  were  small.  They  cultivated 
the  land  in  common,  and  their  fields  were  continually  shifted. 
Tacitus'  expression,  ^^Arva  'per  annos  mvJtant  et  supered  ager/* 
has  formed  the  basis  of  some  controversy.^  Landau  con- 
tends'^  that  it  shows  the  prevalence  already  at  this  time  of 
what  is  known  as  the  three-field  system  of  agriculture ;  a 
system  prevalent  at  a  certain  stage  of  social  growth,  and  of 
which  further  mention  will  be  made  presently.  Upon  this 
theory  Landau,  relying  upon  the  long  continuance  of  agricul- 
tural customs,  bases  the  statement  that  there  was  no  material 
change  in  the  system  of  agricultural  landholdingfrom  this  early 
dayup  tothe  prevalent  system  oflandholdingin  the  middle  age. 
Dr.  Hanssen,  however,  puts  a  different,  and  I  think  more  accu- 
rate, interpretation  upon  diis  text  of  Tacitus.  It  signifies  to 
him  that  such  agriculture  as  was  then  a  necessity  was  carried  on 
under  the  open-field  system  in  its  simplest  form — the  plowing 
up  of  new  ground  each  season,  which  then  went  back  to 
grass."    It  reminds  him  of  that  wild,  primitive  condition 

»D.  B.  G.  Lib.  VI.,  22. 

'Compare  Seebohm,  The  English  Village  Communitj^  Chaps.  VI.  and 
Vn.,  andpoMtm;  Landau,  Terricorien,  Part  I.,  Die  Flurverfassung ; 
Hanssen,  Agrarhistorische  Abhandlnngen,  Y<A,  I.,  Art.  2,  Wechsel  der 
Wohnsitze  und  Feldmarken  in  germanischer  Urzeit. 

^Germania,  XVI.;  Seebohm,  The  Eng.  Village  Community,  838  seq. 

*  See  Hanssen,  Agrarhistorische  Abhandlnngen,  Vol.  I.,  126  aeq.  The 
quotation  is  from  Chap.  XXVI.  of  the  Germania.  The  language  is  some- 
times translated  as  follows:  ''The  arable  lands  are  annually  changed, 
and  a  part  left  fallow." 

'Territoiien,  61. 

*  Agrarhistorische  Abhandlungen,  Vol.  I.,  128,  129.  To  same  effect 
see  Seebohm,  The  English  Village  Community,  412. 


lana  ipng  laiiow  may  recuperate.  J  nere  is  tnen  so  mucn 
land  and  so  sparse  a  population  that  no  limitations  are  met 
with  in  the  quantity  any  tribe  may  enjoy .^  The  simpler 
system  of  open-field  husbandry  carried  on  by  the  free  tribes- 
men and  Taeogs  of  Wales  seems  to  have  been  in  its  main 
features  identical  with  that  described  by  Tacitus.  It  was  an 
annual  plowing  up  of  fresh  grass-land^  leaving  it  to  go  back 
again  into  grass  after  the  year's  plowing.^ 

The  form  of  landholding  extant  in  Europe  until  quite  late 
in  the  middle  age,  and  widely  prevalent,  is  that  communal 
mode  known  as  the  three-field  system,  or  analogous  systems 
not  radically  distinct  from  it.  This  implies  a  surrender  of 
tribal  shifting-possession  and  the  submission  to  fixed  settle- 
ments. The  three-field,  or  later  form  of  open-field,  cultiva- 
tion implies  a  given  territorial  area  containing  a  given 
collection  of  habitations,  surrounded  by  a  small  lot  of  land, 
in  the  rear  of  or  surrounded  by  which  is  a  wide  expanse 
divided  off  into  more  or  less  numerous  strips,  which  are 
allotted  to  the  different  members  of  the  community  entitled 
to  share  in  the  product  of  the  common  fields.  These  strips 
were  separated  from  each  other  in  the  earlier  days  not  by 
hedges  but  by  green  balks  of  unplowed  turf;  there  were 
"  long  '^  strips  and  "  short "  strips,  but  generally  the  normal 
strip  was  identical  with  the  mode  of  land  measurement.  In 
England  the  statute  acre  was  thus  identical  with  the  normal 
strip,  that  is,  a  furlong  of  40  rods  or  poles,  4  rods  in  width. 
The  strips  are  in  fact  roughly  cut  " acres''  of  the  proper 
shape  for  plowing.  The  furlong  is  the  "furrow  long" — 
that  is,  the  length  of  the  drive  of  the  plow  before  it  is  turned. 
The  acre  marked  the  extent  of  a  day's  plowing,^  and  is  very 
ancient,  dating  back  to  German  usage  a  thousand  years  ago.^ 

'  Seebohm,  The  English  Village  Community,  869. 
•iWd.  ^Ihid,  2, 124.  ^IHd.  8. 


township  embracing  thousands  of  them.  Throughout  their 
whole  length  the  furrows  in  the  plowing  run  parallel  from 
end  to  end ;  the  "  balks  *'  which  divided  them  beings  as  the 
word  implies^  two  or  three  furrows  left  unplowed  between 
them.^  A  common  field-way  gives  access  to  the  strips^  run- 
ning along  the  side  of  the  furlong  and  the  ends  of  the  strips, 
or  a  strip  running  along  the  length  of  the  furlong  inside  its 
boundaries  and  across  the  ends  of  the  strips  is  utilized.  This 
is  called  in  English  communities  ^^head  land.^^  All  the 
owners  of  the  strips  in  a  furlong  have  the  right  to  turn  their 
plow  upon  the  head  land,  and  the  owner  of  the  head  land 
must  wait  until  all  the  others  are  plowed  before  he  can  plow 
his  own.  When  a  hillside  formed  part  of  the  open  field  the 
strips  almost  always  were  made  to  run,  not  up  and  down 
hill,  but  horizontally  along  it,  and  in  plowing  the  custom 
for  ages  was  always  to  turn  the  sod  of  the  furrow  down  hill, 
the  plow  consequently  always  returning  one  way  idle.  Every 
year's  plowing  took  a  sod  from  the  higher  edge  of  the  strips 
and  put  it  on  the  lower  edge,  the  result  being  that  after  a  while 
the  strips  became  long,  level  terraces  one  above  the  other, 
and  the  balks  between  them  grew  into  steep  rough  banks  of 
long  grass  covered  with  brambles  and  bushes.^  There  were 
other  features  of  this  form  of  open-field  cultivation,  but  they 
cannot  be  mentioned  here.  The  strips  were  allotted  according 
to  some  number  or  mark  for  each  sharer,  and  each  received 
in  regular  order  a  strip,  then  the  first  again  took  a  strip  and 
the  allotment  went  on  as  before  until  the  arable  land  was 
exhausted.  A  division  was  made  every  year.  The  pro- 
ducing factor  was  the  day's  plowing,  which  constituted  the 

'  Seebohm,  The  English  Village  Community,  4.  Bale  is  said  to  be  a 
Welsh  word ;  and  when  the  plow  is  accidentally  turned  aside  and  leaves  a 
sod  of  grass  unturned  between  the  furrows,  the  plow  is  said  to  *'  bale." 
For  a  further  explanation  see  Gomme,  The  Village  Community,  75  seq, 

'Seebohm,  English  Village  Community,  6,  6;  Gomme,  The  Village 
Community,  84  seq.  See  Gomme  for  evidence  of  its  great  antiquity,  loc, 
6»/.,  75  seq.    Also  the  authorities  cited  in  note  2,  p.  76,  infra. 


fallow^  of  mast  and  fuel,  and  for  habitations,  in  the  woods. 
They  were  rights  that  only  came  to  be  valued  when  these 
communities  by  increase  and  migration  came  to  impinge  upon 
one  another.^  This  open-field  mode  of  cultivation,  carried 
on  in  common,  is  a  later  form  of  that  communal  holding  of 
territory  which,  already  existing  among  purely  nomadic  tribes, 
in  a  condition  of  barbarism,  did  not  cease  to  exist  until  the 
rise  of  cities  and  the  accumulation  of  property  in  individuals 
put  a  stop  to  it.^  It  left  its  impress  on  the  manorial  holdings 
of  Europe  and  other  countries;^  upon  courts  and  procedure. 
From  these  communal  groups  by  direct  descent  come  the  jury 
and  the  Parliament.  The  Roman  doctrines  of  succession  or 
inheritance  were  derived  from  this  form  of  property-holding.* 

An  oviline  of  the  process  of  development  of  early  landhold- 
ing  would  indicate  the  following. 

Beginning  in  the  continuance  of  the  group  or  mass  com- 
posing an  early  kinship  group  upon  a  given  territory,  as  the 
group   enlarges  and  slaves  and  women  do  labor  and  the 

^  Compare  Seebohm,  The  English  Village  Community,  Chap.  XL ;  Waitz, 
Deutsche  Yerfassungsgeschichte,  Vol.  I.»  Chap.  lY.;  Hanssen,  .^grarhis- 
torische  Abhaudlungen,  passim'.  Boss,  Early  History  of  Landholding 
among  the  Germans,  24, 25 ;  Woolsey,  Political  Science,  Vol.  I.,  52  8eq,\ 
Stubbs,  Constitutional  History  of  England,  Vol.  I.,  Chap.  11.,  10  seqr, 
Maine,  Village  Communities  in  the  East  and  West,  Lecture  IIL,  78  8eq.\ 
Hearn,  The  Aryan  Household,  Chap.  IX.;  Von  Maurer,  Markenverfass- 
ung,  Chap.  L,  Einleitung;  Landau,  Die  Territorien,  116;  Meitzen,  Die 
Ausbreitung  der  Deutschen  in  Deutschland. 

'  Laxeleye,  Primitive  Property,  8,  4.  That  the  Greeks  and  Italians 
passed  through  similar  forms  see  Schrader,  Handelsg.  und  Warenk.,  p.  149 
8eq,'i  Seebohm,  English  Village  Communities,  Chap.  IX.;  Scrutton,  Com- 
mons and  Common  Fields. 

2  Seebohm,  The  Eng.  Village  Community,  8  seqr,  Waitz,  D.  V.  G., 
passim, 

^Leist,  Graeco-Ital.  Rechtsgesohichte,  Book  L;  Holmes,  Common  Law, 
843  ;  Maine,  Ancient  Law,  Chap.  VI.;  Fustel  de  Coulanges,  Ancient  City, 
Book  11. ,  Chaps.  VI.,  VII. 


groups,  or  as  the  groups  otherwise  increase  in  number, 
become  circumscribed  in  area.  At  first  the  cultivation  is 
temporary  and  intermittent.  The  natural  vegetation  may  be 
burned  on  the  surface,  and  grain  may  be  sown  in  the  ashes, 
or  plants  may  be  placed  in  holes  or  cavities  made  rudely  with 
the  sharp  stick  or  the  rude  hoe  or  plow.  Where  the  soil  is 
plentiful  it  rests  for  a  long  series  of  years.  In  this  way  the 
Tartars  cultivate  buckwheat,  and  many  tribes  still  cultivate 
land.  Later  on,  a  small  portion  of  the  land  is  successively 
put  in  cultivation,  according  to  the  triennial  rotation,  develop- 
ing into  the  three-field  system,  the  greater  part  remaining 
common  pasturage  for  the  herds  of  the  village.  Afterwards 
the  cattle  are  better  tended,  the  manure  is  collected,  and  the 
fields  are  enclosed.  Hoads  and  ditches  are  marked  out,  and 
the  land  is  permanently  improved  by  labor.  Then  the  fallow 
is  curtailed,  powerful  manures  are  purchased  in  the  towns  or 
devised  by  industry;  capital  is  sunk  in  the  soil  and  increases 
its  productiveness.*  This  meager  outline  does  not  show 
how  gradual  the  change  was,  and  how  the  necessities  of  each 
recurring  situation  forced  the  tribe  or  group  into  the  use  of 
new  expedients  rendered  familiar  by  the  surroundings.  Each 
succeeding  step  in  the  progress  is  an  increment  of  experience, 
produced  spontaneously  for  the  most  part.^ 

Let  us  note  a  few  more  of  the  stages  and  characteristics  of 
the  development  referred  to,  and  the  regulations  by  which 
these  forms  of  landholding  were  controlled. 

Like  the  beasts  of  the  field,  the  forest  Veddahs  wander  about 
in  small  family  groups,  destitute  of  any  political  organization 

'Laveleye,  Primitive  Property,  pp.  4,  5  ;  Hanssen,  Agrarhistorische 
Abhandlungen,  Vol.  l,,paMim',  Landau,  Die  Territorien,  Book  I.,  Part 
I.;  Digby,  History  of  the  Law  of  Real  Property,  Chap.  I.,  Sec.  I.,  ?l. 

■See  Taylor,  The  Origin  of  the  Aryans,  jDa««tm,  and  cf.  ibid.,  pp.  186, 
193.  The  effect  of  Dr.  Isaac  Taylor's  works  will  unquestionably  be  to 
clear  up  many  obscure  questions  relating  to  early  life.  See  also  Schrader, 
Sprachv.  und  Urg. 


raw.  They  build  no  huts,  dwelling  under  the  branches  of  trees 
or  in  caves.*  All  the  possessions  they  took  note  of  were  what 
an  animal  would  value.  The  Tasmanians  looked  upon  those 
who  came  upon  their  hunting  grounds  as  enemies.^  Legal 
authority  was  unknown  to  them  in  their  primitive  state ;  so 
was  real  property.^  Among  the  Fijians  slaves  exist,  and  the 
lands  are  cultivated  by  them.  The  women  are  utilized  for 
similar  purposes,  frequently  being  treated  in  the  same  manner 
as  beasts  of  burden.  They  do  field  work,  carry  heavy  loads,  etc.* 
In  Arabia  slavery  exists.  Some  of  the  Arab  tribes  are  still  low 
in  the  scale  of  civilization,  and  recognize  no  general  head,  but 
are  subdivided  into  countless  bands  following  a  nomadic  life. 
The  Bedouin  Arabs  are  not  savages,  they  have  a  developed 
pastoral  life.  They  assert  title  in  the  soil,  and  visit  with 
bloody  revenge  a  trespass.  They  recognize  the  possession 
involved  in  the  places  of  habitation  of  their  different  groups. 
The  women  sometimes  herd  the  flocks,  milk  the  goats,  and  go 
to  war.'  Among  the  Todas,  nearly  every  mund,  that  is,  group 
or  subdivision  or  clan  of  the  tribe,  has  its  duplicate  and  trip- 
licate areas,  to  which  they  migrate  at  certain  seasons,  both 
for  the  sake  of  fresh  pasturage  and  with  a  view  of  escaping 
the  inclemency  of  situations  exposed  to  the  west  monsoon 
rains  and  wind.  Each  clan  has  grazing  and  forest  land  of  its 
own,  which  is  divided  between  the  different  lesser  groups, 

*R6clus,  Asia,  Vol.  III.,  p.  370.  See  J.  Davy,  Traxels  in  Ceylon,  p. 
118;  Bailey,  in  Transactions  £th.  Soc,  N.  S.,  II.,  p.  281.  See  also  for 
tribes  in  a  similar  condition,  Tacitus,  Germauia,  Chap.  46;  R^cius, 
Primitive  Folk,  Chap.  I. 

^  Bon  wick,  Daily  Life  and  Origin  of  the  Tasmanians,  p.  88. 

^Tasraanian  Jour.,  I.,  p.  253 ;  Bon  wick,  supra,  83. 

^17.  S.  Ex.  Ex.,  III.,  p.  07;  Erskine,  Jour,  of  a  Cruise  among  Islands 
of  the  West  Pacific,  214. 

*  Compare  J.  Petherick,  Egypt,  the  Soudan  and  Central  Africa,  67, 136, 
178;  Palgrave,  Journey  through  Central  and  Eastern  Arabia,  1,  27,  35, 
274;  Burkhardt,  Bedouins,  I.,  356;  Bambles  in  the  Deserts  of  Syria,  9; 
Smith,  Elinship  in  Arabia,  paaaim. 


villages  are  the  respective  abodes  of  a  family  or  intimately 
related  portion  of  a  clan  whose  cattle  are  herded  together. 
The  land  belongs  to  the  village  community  for  the  time  being 
and  cannot  be  alienated.  The  milk  and  what  grain  is  gathered 
are  divided  among  the  members  of  the  village  each  day.  The 
unconsumed  balance  and  the  cattle  are  considered  the  prop- 
erty of  the  males  of  the  community.^  The  women  are  the 
menials  among  them.  Among  the  Iroquois  the  individual 
could  not  obtain  the  absolute  title  to  land,  but  he  could 
reduce  unoccupied  lands  to  cultivation  to  any  extent  he 
pleased;  and  so  long  as  he  continued  to  use  them  his  right  to 
their  enjoyment  was  protected  and  secured.  No  one  among 
the  Koosas  of  South  Africa  possesses  landed  property ;  the 
individual  sows  his  grain  or  seed  wherever  he  can  find  a 
convenient  spot.^  Among  the  Israelites;  a  pastoral  and  an 
agricultural  people,  communal  forms  of  holding  undoubtedly 
prevailed;  for  they  had  no  private  ownership  in  land ;  in  fact, 
possession;  communal  possession,  was  at  the  base  of  their 
customs.^ 

Putting  together  and  comparing  evidences  of  early  Irish 
and  Welsh  holdings,  it  appears  that  the  chief  of  the  tribe  cor- 
responds less  with  the  lord  of  a  manor  than  a  king.  His  office 
is  not  hereditary,  but  elective.  The  tribesmen  are  men  of  the 
tribal  blood,  and  equal  blood  with  the  chief.  They,  therefore, 
are  not  serfs.  They  are  not  allodial  holders,  for  they  hold 
tribal  land.  The  taeogs  are  not  generally  the  serfs  of  the  free 
tribesmen,  but,  if  serfs  at  all,  of  the  chief.     They  are  more 

>  Marshall,  A  Phrenologist  among  the  Todas,  60,  206.  See  also  Spencer, 
Principles  of  Sociology,  Vol.  II.,  §538. 

^Spencer,  AU2?ra,  §588. 

^S.  Mayer,  Bechte  der  Israeliten,  Romer  u.  Athener,  Vol.  I.,  §102. 
See  as  to  what  extent  this  was  also  true  of  the  Athenians,  ibid,,  §104. 
See  also  his  views  regarding  the  Romans,  §103.  See  also  ibid.,  Vol.  II., 
§152  aeq.  Cf.  Hirsch  B.  Fassel,  Das  Mosaisch-Rabbinisohe  Civilrecht, 
Vol.  I.,  §304  seq,;  Schrader,  Sprachv.  und  Urg.,  Part  IV.,  Chaps.  V. 
and  XII.;  Leist,  Graeco-Ital.  Rechtsgeschichte,  Book  I.;  same,  Rom. 
Societas ;  Hermann,  Griechisohe  Antiquitaten,  Vols.  I.  and  II. 


more  or  less  numerous,  are,  like  the  cattle,  traded,  and  are 
reckoned  as  cattle.  These  three  tribal  orders  of  men,  with 
their  large  households  and  cattle  in  the  more  or  less  nomadic 
stage  of  the  tribal  system,  move  about  from  place  to  place, 
and  wherever  they  go,  what  may  be  called  tribal  houses  must 
be  erected  for  them.  These  houses  are  built  of  trees  newly 
cut.  "A  large  straight  pole  is  selected  for  the  rooftree.  Six 
well-grown  trees,  with  suitable  branches  apparently  reaching 
over  to  meet  one  another,  and  of  about  the  same  size  as  the 
rooftree,  are  stuck  upright  in  the  ground  at  even  distances 
in  two  parallel  rows — three  in  each  row.  Their  extremities 
bending  over  make  a  gothic  arch,  and  crossing  one  another 
at  the  top  each  pair  makes  a  fork,  upon  which  the  rooftree  is 
fixed.  These  trees  supporting  the  rooftree  form  the  nave  of 
the  tribal  house.  Then,  at  some  distance  back  from  these 
rows  of  columns  or  forks,  low  walls  of  stakes  and  wattle  shut 
in  the  aisles  of  the  house,  and  over  all  is  the  roof  of  branches 
and  rough  thatch,  while  at  the  ends  are  the  wattle  doors  of 
entrance.''^  Here  the  free  tribesmen  composing  a  household, 
if  such  it  may  be  called,  (perhaps  it  was  a  later  form  of  the 
kinship  group,)  comprising  several  generations,  lived  to- 
gether. In  later  Welsh  law,  the  name  for  the  separate  divi- 
sions {Gwdys)  made  by  the  central  columns  of  the  house, 

'Seebohm,  The  English  Village  Community,  239.  Mr.  Elton,  quoting 
Herodian  and  Dion  Cassius,  speaking  of  a  people  who  inhabited  the  Gram- 
pians before  the  day  Mr.  Seebohm  speaks  of,  says :  ''  They  had  no  towns, 
or  fields,  or  houses,  but  roamed  on  the  wild  and  waterless  mountains,  or  in 
deserts  or  marshy  plains.  Their  scanty  existence  was  gained  in  hunting, 
though  they  got  some  small  supplies  of  food  from  their  herds  and  flocks ; 
and  they  eked  it  out  with  herbs,  with  fruit  and  nuts,  and  even  with  the 
bark  of  the  trees  in  the  forest.  They  lived  naked  and  barefooted,  in  a 
savage  community,  without  any  organization  of  state  or  family ;  and  even 
the  wives  and  children  were  regarded  as  the  property  of  the  horde." 
Origins  of  Eng.  Hist.,  169, 170.  See  following  pages  in  same  chapter.  The 
Aryan  hordes,  he  claims,  were  more  advanced  when  they  came  into  Europe. 
Ibid.  161. 


left  to  them.  In  the  times  when  the  tribesmen  shifted  from 
place  to  place^  the  local  names  w^e  taken  from  natural  char- 
acteristics, the  streams,  the  woods,  the  hills  which  marked 
the  site.  The  weregild  or  compensation  for  blood  was  the 
means  of  satisfying  those  who  permitted  themselves  to  be 
appeased.^  By  the  Irish  custom  of  gavelkind,  the  inferior 
tenantries  were  partible  among  all  the  males  of  the  sept,  both 
bastards  and  legitimate ;  and,  after  partition  made,  if  any  one 
of  the  sept  had  died,  his  portion  was  not  divided  among- his 
sons,  but  the  chief  of  the  sept  made  a  new  partition  of  all 
the  lands  belonging  to  that  sept,  and  gave  every  one  his  part 
according  to  his  antiquity.^  The  sept  was  a  smaller  body 
than  the  clan  or  tribe.  The  latter  was  a  large  and  miscella- 
neous body,  whose  relationship  of  blood  with  the  chief  and 
the  mass  of  free  tribesmen  was  a  mere  fiction.  The  sept  was 
a  much  smaller  body,  whose  proximity  to  a  common  ancestor 
was  close  enough  to  admit  of  their  kinship.'  Among  the 
Grerman  tribes  in  a  later  day  than  that  already  mentioned, 
especially  where  hofe  or  villages  existed,  the  land  was 
divided  into  habitations  and  areas  around  them,  the  arable 
lands,  the  pasture  lands  and  the  wood  lands.  Within  the  hof 
the  kinsmen  or  villagers  dwelt.  Each  habitation  was  sur- 
rounded by  its  own  area  or  yard.  Each  household  had  the 
absolutely  exclusive  use  and  enjoyment  of  the  dwelling  and 

'See  regarding  Welsh  and  Irish  landholding,  Seebohm,  The  English 
Village  Community,  Chaps.  VI.  and  VII.,  from  which  the  aboxe  state- 
ments are  taken.  See  also  Maine,  Early  History  of  Institutions,  Lectures 
IV.,  v.,  VI.,  VII.,  in  which  the  development  of  Irish  land  law  is  shown. 
See  on  this  subject  also  articles  by  Judge  O'Connor  Morris  in  the  Law 
Quarterly  Review,  Vol.  III.,  p.  133 ;  Vol.  IV.,  p.  1. 

»Sir  John  Davis,  as  quoted  by  Maine.  See  Early  History  of  Insti- 
tutions, 186. 

*  Maine,  Early  Hist,  of  Inst.,  186,  187.  The  analogy  between  this 
picture  and  that  of  the  Todas  seems  to  be  striking.  See  supra.  There 
seems  to  be  an  advance,  however,  in  the  Irish  system,  for  inheritance  of 
some  kind  seems  to  be  recognized.  ''According  to  his  antiquity''  seems 
to  point  to  inheritance  or  descent. 


ations,  were  entitled  to  shares  in  the  arable  land,  pasture 
land  and  wood  land.  The  house  determined  the  share  of  the 
field,  the  field  the  share  of  the  pasture;  the  pasture  and 
house  determined  the  share  of  the  forest.^  Serfs  seem  always 
to  have  existed.^  The  allotments  were  made  and  held  sub- 
ject to  an  elaborate  code  of  r^ulations.'  Some  of  these  will 
be  mentioned  presently.  Hanssen,  whose  recent  inquiries 
into  the  subject  make  his  judgment  worthy  of  being  accepted, 
says  that  the  Ao^and  dorj^  with  their  parts  and  open-field  char- 
acteristics, are  out  of  one  and  the  same  mold.  The  &mily  or 
household  tie  which  formed  the  basis  of  the  dorj  and  embraced 
the  fddmark  was  already  created  at  the  time  of  the  settle- 
ment in  Germany;  this  family  tie  was  founded  on  early 
notions  of  kinship.  This  personal  tie  was  cemented  and 
strengthened  by  the  tie  produced  by  living  and  cultivating 
or  herding  together.*  It  became  expressed  in  the  word 
"  Nachbarschaft,"  that  is,  neighbors  collectively ;  not  in  the 
sense  that  is  intended  when  neighbors  in  cities  are  spoken  of. 
"  We  neighbors^'  signifies  the  collective  members  of  the  dorf 
in  their  aggregate  unity. 

Among  these  common  regulations  grew  up  and  were  ob- 
served, were  enforced  through  many  centuries,  undergoing 

'  Von  Maurer,  Marken-Verf assang,  §20 ;  Waitz,  Deutsche  Ver/assung- 
Gesohichte,  Vol.  I.,  Chap.  IV.,  p.  121,  Vol.  III.,  Chap.  V.,  Vol.  V.,  Chap. 
IV.;  Landau, Die Territorien,  Parti.;  Hanssen,  AgrarhistorisoheAbhand- 
lungen,  Vol.  I.;  Hearn,  Aryan  Household,  Chap.  IX.,  p.  219;  Grimm, 
Rechtsalterthiimer,  Book  III.,  p.  491  8eq,\  Meitzen,  Ausbreitung  der 
Deutschen,  etc. 

'  Meitzen,  Ausbreitung  der  Deutschen,  16 ;  Zoepfl,  D.  R.  G.,  Vol.  II.,  {7, 
par.  II.;  Germania,  Chap.  XXV. 

*  See  Von  Maurer,  Marken-Verfassung,  Appendix,  Nos.  4,  5,  6;  Dorf- 
Verfassung,  Appendix;  Hanssen,  Die  Dorfwillkuren,  etc.,  in  his  Agrar- 
historische  Abhandlungen,  Vol.  II.,  84 ;  Grimm,  Rechtsalterthiimer, 
Book  III. 

^Die  Dorfwillkiiren,  etc.,  in  Agrarhistorische  Abhandlungen,  Vol.  II., 
84. 


iv/jL* 


^  uuraDle  form.  The  neigh- 
borhood must  appear  at  a  certain  place  upon  the  sound  of  the 
bell  or  alarm ;  regulations  regarding  the  tending  of  bulls, 
kine,  swine,  the  removal  of  stones  from  the  fields  which  are 
to  be  cultivated,  the  covering  up  of  the  roads  or  ways  which 
may  have  been  dug  up,  the  prevention  of  estrays,  the  building 
of  chimneys  or  flues,  the  management  of  the  plow  in  the  field, 
grazing  of  horses  and  cattle,  use  of  fire,  disposition  of  the 
manure,  preservation  of  boundary  stones,  burials,  and  num- 
erous other  details  of  their  village  life  can  be  found.^  They 
are  not  entirely  alike  in  any  two  communities,  some  being 
fuller  of  details  than  others.  But  all  sorts  of  things  are  reg- 
ulated, and  s6metime8  in  the  most  primitive  mode.  Nor 
have  such  rules  yet  ceased  to  exist.^  They  certainly  existed 
in  England  when  the  Pilgrims  came  to  America,  for  we  see 
these  bringing  them  along.^  We  shall  see  in  a  later  chapter 
how  the  regulations  of  these  early  social  aggregates  influ- 
enced procedure  through  the  court-leet  and  the  court-baron. 
And  such  regulations  partly  constituted  the  basis  of  customs 
upon  a  large  scale  in  larger  social  forms. 

The  quest  after  sustenance  and  other  animal  pleasures 
begot  antagonism,  animal  and  savage  antagonism,  and  war, 
and  these  begot  slavery  and  oppression  of  the  weak.  The 
captives  and  the  weak  members  followed  the  occupation 
which  necessity  forced  upon  them  and  superior  power  forced 

'  Hanssen,  Agrarhist.  Abh.,  Vol.  II.,  107  seq. 

'Contemporary  Review,  July,  1881,  W.  Steadman  Aldis,  Notes  from  a 
German  Village. 

'Johns  Hopkins  University  Studies,  Vol.  I.,  Number  II.,  The  Germanic 
Origin  of  New  England  Towns,  by  Herbert  B.  Adams;  Number  IV., 
Saxon  Tithingmen  in  America,  by  the  same  author ;  Village  Communities 
of  Cape  Ann  and  Salem,  same  author,  being  Numbers  IX.  and  X.  of  same 
volume.  See  also  similar  phenomena  in  Maryland,  same  volume,  Num- 
bers VI.  and  VII.,  Parish  Institutions  of  Maryland,  by  Edward  Ingle, 
and  Old  Maryland  Manors,  by  John  Johnson. 

*  Cf.  Maurer,  Mark-,  Hof-,  Dorf -  u.  Stadt-Verfassung ;  Waitz,  D.  V.  G. ; 
Hanssen,  Agrarhist.  Abhandlungen. 


note  the  dedaction :  the  warrior  contemns  the  labor  of  the 
women  and  the  slaves;  his  occupation  is  war  and  chase; 
theirs  to  dig  for  roots  or  tend  the  herds  or  to  pursue  agricul- 
ture and  herding.  The  slaves  do  not  always  remain  such^ 
nor  does  a  group  remain  intact.  The  kinship- group,  if  it  can 
be  called  such,  receives  into  it  the  slaves,  and  in  time  what 
was  the  occupation  of  the  weak  and  the  dependent  would 
become  the  duty  of  many  others.  The  prowess  attending 
war  always  kept  up  a  class  of  independent  or  free  men,  whose 
occupation  was  to  govern  and  to  pursue  war,  hunting,  fishing, 
etc.  These  formed  the  governing  element  in  the  Grecian 
home  and  polis.  The  dependent  element  gave  rise  to  an 
industrial  class.  The  one  expanded  in  one  direction,  the  other 
in  an  opposite  direction ;  one  made  for  war  and  tyranny,  the 
other  for  peace  and  industry.  The  development  of  the  one 
led  to  a  nobility  and  armies,  the  development  of  the  other  to 
commerce,  manufactures  and  industrial  cities.  Both  were 
gradual  in  their  expansion,  each  acted  and  reacted  on  the 
other,  and  both  largely  involved  unconscious  processes.^ 
Property  on  an  enlarged  scale,  individual  property,  was  an 
outcome.  Let  us  note  still  further  the  development  of  property. 
The  feudal  system,  which  constitutes  so  conspicuous  an  element 
in  English  law,  is  by  no  means  peculiar  to  it.  That  system 
came,  it  is  said  by  some  English  jurists,  from  the  Normans 
who  conquered  England;  but  this  is  only  partially  true.* 
Feudalism,  that  is,  that  system  of  landholding  which  implies 
a  relation  between  lord  and  vassal,  in  virtue  of  which  the 
former  gives  protection  while  the  latter  renders  homage  and 
service,  not  only  prevailed  on  the  continent  of  Europe,*  but  it 
likewise  prevailed  wherever  the  military  art  had  so  far  devel- 
oped as  to  create  a  nobility  as  distinguished  from  those  who 

'Speaking  in  his  Bechtsalterthtimer  of  lisgende  hahtt  Grimm  says: 
<<  Jene  nach  altstrengem  Recht  kann  nur  Freien  zustehen,"  491. 

'Worship  of  gods  maj  have  tended  to  establish  classes  also.  See 
Ancient  City,  Book  IT.;  Leist,  Graeco-Ital.  R.  G.,  Book  I. 

*Digby,  History  of  the  Law  of  Real  Property,  Chap.  I.,  Sec.  11. 


dents  to  Rome.^  It  existed  in  Japan,'  in  China,^  Greece/ 
among  the  tribes  of  the  Caucasus.'  And  elsewhere  evi- 
dences of  its  existence  will  be  found.  The  word  probably 
is  a  Latin  recoinage  of  a  word  sprung  from  an  old  Teutonic 
root  (Lombardian  /n,  Old  High  German  /«Aw  [vteA],  Gothic 
faihu)  signifying  cattle  or  property;  cattle  being  an  early 
form  of  property,  antedating  the  definite  existence  of  feudal 
forms  .^  Feudalism  is  to  be  seen  in  the  old  Roman  ohsequium? 
The  indications  are,  as  may  be  seen  in  those  localities 
where  feudalism  is  now  in  a  state  of  formation,  as  among  the 
tribes  of  Asia,  that  where  capture  of  women  and  the  creation 
of  serfs  became  a  practice,  the  needs  of  the  group  or  groups 
in  question  had  developed  beyond  a  mere  family  form,  and 
that  warfare  had,  in  addition  to  the  chase  and  search  for  sus- 
tenance, become  an  outgrowth,  a  spontaneous  feature  of 
developing  social  existence.  And  as  war  is  not  possible 
unless  it  gives  opportunity  for  the  development  of  headship 
or  chieftainship,  the  natural  result  of  war  was  superior 
prowess,  superior  possessions  of  women  or  serfs  or  cattle  or 
land,  among  the  divisions  which  were  made  by  the  members 
of  the  tribe.     I  take  it  that  the  very  earliest  form  of  ownw- 

•  The  English  Village  Community,  263  aeq.  See  also  S.  Mayer,  Rechte 
der  Israeliten,  Romer  u.  Athener,  Vol.  II.,  §184,  p.  62  seq.;  Marquardt, 
Romisohe  Stadtsverwaltung,  Vol.  I.,  p.  8  seq.    See  Latin  obaequium, 

'Griffis,  The  Mikado's  Empire,  index,  Feudalism. 

•  Laveleye,  Primitive  Property,  265. 

*Ilnd,  See  also  Fustel  de  Coulanges,  Ancient  City,  Book  II.,  Chap. 
yiI.,B9okIV.,Chap.  V. 

'^R^lus,  Earth  and  its  Inhabitants,  Asia,  Vol.  I.,  66  ;  Ibid,  58;  IHd. 
98;  Ibid.  96;  Ibid.  lU. 

•  Digby,  History  of  the  Law  of  Real  Property,  p.  82,  note. 

^  See  Leist,  Zur  Geschichte  der  romischen  Societas.  Cf,  Latin  Vocab- 
ulary, Obaequium*  For  similar  ancient  Greek  evidences  see  Platiier, 
Beitrage,  etc..  Chap.  Y.;  Leist,  Graeco-Ital.  R.  G.,  Book  I.;  the  existence 
of  the  doctrine  of  primogeniture  among  them  would  seem  to  sustain  the 
flame  position.  Meier  and  Schomann,  Att.  Process.,  Vol.  II.,  pp.  578, 
574. 


size,  and  that  the  extension  of  groups  not  only  led  to  dil- 
ferent  occupations,  but  also  led  to  the  valuation  of  new  and 
more  numerous  objects.  In  any  event,  when  we  see  social 
forms  beyond  the  mere  early  kinship  group,  we  see  serfdom, 
especially  where  a  pastoral  or  agricultural  life  has  come  to  be 
followed ;  and  these  imply  the  pursuit  of  warfare  and  the 
existence  of  a  class  devoted  to  military  pursuits  as  distin- 
guished from  those  following  the  pursuit  of  accumulating  sus- 
tenance. In  the  large  amount  of  testimony  at  hand  relative 
to  the  development  of  modern  governments  and  institutions 
one  can  hardly  fail  to  discover  innumerable  evidences  of 
these  statements.^ 

The  beginnings  of  feudalism,  as  the  word  indicates,  are  not 
to  be  confined  to  possession  or  enjoyment  of  land,  they  may  be 
traced  even  in  a  pastoral  condition.^  The  chief  who  was 
recognized  as  the  possessor  of  superior  herds  or  shares, 
though  little,  if  at  all,  more  than  the  head  of  a  family  group, 
except  that  his  prowess  may  have  contributed  to  give  him 
command  over  groups  instead  of  over  individuals,  would  be  a& 
much  the  factor  of  feudalism  as  the  later  cyning  or  king.  The 
likelihood  is  that  the  beginnings  of  manorial  life — ^the  prevail- 
ing  characteristic  of  developed  feudalism — must  be  traced  to 
that  form  of  holding  which  implied  inferior  herdsmen  or 
cultivators  of  the  soil  and  independent  lords  or  freemen.  Such 
a  condition  Mr.  Seebohm  thinks  existed  in  England  in  pre- 
Norman  days,  and  if  we  may  trust  the  evidence  of  the  com- 
parative jurists  and  historians  of  Germany  and  France, 
existed  there  as  far  back  as  authentic  history  goes.   Evidence 

*  The  views  of  Pustel  de  Coulanges  (Ancient  City,  Book  II.,  Chaps.  VL 
and  VII.)  seem  to  attribute  a  different  coarse  of  development  in  ancient 
times  to  the  Hindoos,  Greeks  and  Romans ;  but  they  can  be  reconciled  by 
the  observation  that  he  attributes  a  too  elaborate  constitution  to  the 
ancient  household  or  kinship  group.  It  was  rather  more  barbarous  in 
form  than  he  seems  to  think.  Of,  Smith,  Kinship  in  Arabia ;  R^clus,. 
Primitive  Folk. 

'Maine,  Early  Law  and  Custom,  841  seq.,  esp.  346.     See  supra  note  7. 


condition,  becoming  an  essential  part  of  the  village  or  place 
of  repose,  and  obtaining  a  larger  recognition  by  others  in  the 
administration  of  the  affairs  of  the  group.  And  this  condition 
might  have  continued  to  improve  had  not  wars  imposed,  as 
the  groups  embraced  larger  territorial  bounds,  an  increased 
burden  of  duty  on  the  militant  portion.  The  manorial  status 
is  an  outcome  of  war  and  conquest  on  the  one  hand,  and  of  a 
class  devoted,  at  first  by  compulsion  and  necessity,  and  later 
by  inheritance  and  habit,  to  the  tending  of  flocks  and  domestic 
duties .  The  common  fields  and  hearths  are  the  product  of  the 
latter  class;  the  forms  of  administration  of  kings  and  kingly 
bodies,  with  national  parliaments  and  courts,  are  a  product  of 
the  militant  class ;  though  to  the  maintenance  of  both,  in  the 
war  of  human  and  other  elements — that  is,  to  the  survival  of 
those  found  best  adapted— each  was  a  contributing  and  indis- 
pensable factor.  From  the  play  of  both  and  the  tendency  of 
social  aggregates  to  coalesce  and  produce  ramified  cooperative 
industrial  and  militant  factors,  it  would  result  that  the  agricul- 
tural class  and  their  holdings  would  become  developed  in 
certain  directions  and  qualified  in  others.  The  force  of  arms 
would,  as  its  power  became  greater,  reduce  to  an  iron  subjection 
the  purely  agricultural  class.  But  on  the  other  hand, 
from  among  its  votaries  would  come  those  elements  of  indus- 
trial growth  implied  in  barter  and  trade.  The  militant  con- 
dition contributed  to  the  production  of  landlordism  in  the 
hands  of  a  few.  The  earlier  industrial  conditions  maintained 
landholding  in  a  communal  and  quite  stationary  form.  The 
military  baron  and  the  industrial  burger  produced  the  city 
life  to  which  enlightened  humanity  owes  so  much ;  for  the 
early  mediaeval  city  is  the  product  of  an  ecclesiastical  founda- 
tion, with  its  military  bishop  and  assistants,  and  the  trades- 
men and  handicraftsmen  who  gathered  there,  or  of  some 
fortified  place  with  its  dependents  engaged  in  defense,  and 

'  '  (7/.  references,  note  7  supra. 


^a'Vf    ▼    'V^A  Vr  Bk^V^XA         X/Vr  &JLL&A4  «AJ 


village  community  or  hof.  In  some  localities  the  city  is  a 
devflopment  of  camp  life,  the  very  thoroughfares  showing 
signs  of  its  origin ;  elsewhere,  the  walks,  and  the  different 
quarters  of  the  city,  show  it  to  have  been  a  fortified  place  of 
defense ;  again,  the  clustering  of  houses  around  some  cathe- 
dral shows  visibly  the  dependence  which  the  place  had  upon 
the  church  ]  and  not  infrequently  the  long  single  important 
street  betrays  the  presence  of  that  village  life  still  to  be  seen 
among  the  communities  of  Europe.  And  if  we  look  to  the 
early  charters  or  liberties  of  cities,  we  shall  see  that  all  of 
them  owed  their  early  prominence  and  their  later  influence 
to  some  power  or  potentate  possessing  a  military  significance. 
Developing  city  life,  with  its  municipal  mayor  and  council 
and  polity,  and  the  effect  this  had  upon  the  splitting  up  of  com- 
munal forms  of  holding  into  individual  holdings  and  owner- 
ship, and  the  accumulation  of  large  holdings  into  the  hands 
of  individuals  through  kingly  grant,  tended  to  impair  the 
prevalent,  perhaps  the  only  early  form  of  ownership,  that  is, 
the  communal  or  joint  ownership  of  the  kin,  family  or  larger 
group.  The  later  enclosure  of  fields  produced  by  the  obvious 
disadvantages  resulting  from  a  communal  form  (whereby  indi- 
vidual incentive  was  counteracted,  and  agricultural  stagnation 
threatened  a  permanent  existence),  or  produced  by  lordly 
tyranny  and  force,  tended  in  time  to  enlarge  the  field  of  indi- 
vidual  ownership  in  land.^  And  the  development  of  statehood, 
whereby  tribal  and  other  forms  melted  away  into  larger 
masses,  and  family  groups  tended  to  embrace  only  those  con- 
nected by  consanguinity,  likewise  tended  toward  individual 
ownership,  because  it  produced  a  larger  field  for  individual 
enterprise  and  thought. 

^See  Arnold,  Geschichte  des  Eigenthums,  etc.;  also  Law  Q.  Rev.,  Vol. 
v.,  No.  1,  aa  article  by  Mr.  Pike  on  liverj  of  seisin  of  incorporeal 
hereditaments,  and  Scrutton,  Land  in  Fetters;  same,  Commons  and 
Common  Fields. 


menty  lying  in  grant,  ia  probably  most  largely  an  outcome  of 
city  life ;  prior  to  that  time  it  was  a  service  payable  in  kind, 
and  was  .as  capable  of  seisin  as  land  was,  for  both  represented 
but  the  product  of  the  land ;  the  product  was  alone  capable 
of  individual  ownership  or  control.^  The  very  notion  of  indi- 
vidual ownership  was  foreign  to  the  early  forms  of  thought 
respecting  lands.'  It  needed  some  form  of  social  aggr^ation 
such  as  city  life,  with  its  increasing  departure  from  the  pre- 
vious tribal  or  village  life,  with  its  i^gr^ation  of  gilds  and 
industries  and  houses  and  streets,  and  the  political  forms  that 
grew  up  with  these,  such  as  a  mayor  or  council,  city  judges, 
a  mint  and  a  polity,  to  completely  destroy  the  notion  of  prop- 
erty which  is  peculiar  to  a  tribal  or  earlier  condition — ^a  notion 
of  property  which,  except  regarding  immediate  sustenance, 
wear  and  implements,  relates  to  movables  as  well  as  to  immov- 
ables, as  is  apparent  from  the  early  doctrine  of  succession.* 
When  barter  and  trade  have  grown  beyond  simple  exchange 
such  as  barbarians  practice,  movables  are  assured  a  wider 
influence  upon  human  development  than  before,  and  when 
the  construction  of  warehouses  and  residences  follows  in  the 
wake  of  trade,  landholding  must  cease  to  remain  communal. 
Yet  while  this  evolution  and  change  goes  on,  the  influence 
of  military  discipline  and  eflects  will  be  observed  in  the  con- 
trol still  retained,  even  to  our  day,  over  great  aggregates  of 
property  in  cities  and  towns  by  the  nobility ;  also  by  that 
mode  of  succession  which  devolves  upon  a  single  successor 

'  Mr.  Ross,  in  his  Early  History  of  Landholding  among  the  Germans, 
takes  a  different  position,  but  he  is  not  sustained  by  the  great  mass  of 
inquirers. 

'See  and  compare  Scrutton,  Land  in  Fetters,  and  Commons  and  Com- 
mon Fields;  Hanssen,  Agrarhistorische  Abhandl.,  Vol.  I.,  484  aeq,.  Die 
mittelalterliche  Feldgemeinschaft  in  England  nach  Nasse,  etc. 

'See  Maine's  Ancient  Law,  Chap.  VI.;  Holmes'  Common  Law,  Lee.  X.; 
Beam,  Aryan  Household,  190 ;  Spencer,  Principles  of  Sociology,  Vol.  II., 
2586  aeq,;  Fustel  de  Coolanges,  Ancient  City,  Book  II.,  Chap.  VII. 


America  tended  to  check  and  in  a  large  measure  eradicate. 
Such  discipline  and  effects  are  observable  in  the  doctrine  that 
to  the  crown,  or  king  or  sovereignty,  belonged  originally  all 
lands — a  premise  not  true  except  where  conquest  had  eradi- 
cated all  prior  possessions  or  rights,  yet  a  necessity  of  thought, 
because  to  no  one  else  could  be  attributed,  especially  in  a 
large  and  growing  social  aggregate,  the  ownership  of  unoccu- 
pied or  forfeited  lands.  It  is  noteworthy,  too,  that  as  aggrega- 
tions became  larger  and  more  heterogeneous  in  composition 
and  more  ramified  in  pursuits,  militant  discipline  became 
broader  in  outline  and  more  rigorous  and  unelastic ;  likewise 
the  serfdom  became  more  severe  and  galling,  until  industrial 
agencies  tended  to  introduce  a  more  correct  notion  of  man^s 
general  capacities,  and  the  church  and  philosophy  secured  a 
better  appreciation  of  man^s  general  worth.  Industry  in  a 
measure  tended  later  on  to  reverse  the  good  effects  thus 
secured,  by  introducing  a  refined  form  of  slavery  such  as  is 
exhibited  in  the  history  of  the  United  States  and  the  West 
Indies;  of  which  some  evidences  can  also  be  found  in  Roman 
history. 

Some  countries,  because  of  the  peculiar  physical  surround- 
ings to  be  found  there,  disclose  a  somewhat  different  course  of 
development  than  that  above  indicated.  Such  is  the  case 
among  the  cantons  of  Switzerland  and  of  the  republic  of  San 
Marino.  It  is  likewise  the  case  in  the  United  States.  In 
the  production  of  this  exceptional  development,  the  moun- 
tains of  Switzerland  (the  Alps)  have  had  large  influence;  and 
as  to  the  United  States,  a  broad  ocean  and  a  development 
free  from  restraints  of  baronial  and  kingly  rule  have  had 
great  weight.  Mention  has  already  been  made  of  the  influ- 
ence of  the  physical  factors  referred  to  upon  laws,  and  they 

^  See,  on  the  abolition  of  primogeniture  in  ancient  Greece,  Ancient  City, 
Book  IV.,  Chap.  V. 
*See  Zrodolowski,  Romisches  Privat-Recht,  §§25-28. 


Switzerland  in  the  matter  of  landholding^  due  to  the  physical 
surroundings. 

Miaskowski^  whose  researches  into  Swiss  landholding  are 
accepted  as  authority/  traces  up  its  history  from  the  estab- 
lishment of  those  early  village  forms  of  communal  holding 
which  are  to  be  found  all  over  Europe  in  early  days.  In  the 
Middle  Age  extensive  lordly  holdings  with  serfs  existed^  and 
to  this  became  added  the  holdings  of  churches  and  monas- 
teries^ which  came  to  cover  the  land  like  a  web.  A  few 
holdings  confined  to  a  single  family  are  to  be  founds  but 
these  seem  by  ultimate  occupation  by  a  larger  group  to  have 
developed  or  evolved  into  village  holdings — a  development 
the  opposite  to  what  is  to  be  seen  elsewhere  in  Europe  during 
the  same  period,  because  the  power  of  the  barons  elsewhere  in 
Europe  increased  at  the  expense  of  the  peasantry,  while  it 
became  broken  in  Switzerland.  The  development  of  com- 
munal holdings  otherwise  developed  here  as  elsewhere  in 
Europe,  until  the  agrarian  form  of  association  became  super- 
seded by  the  requirements  of  a  freer  industrial  activity, 
though  some  peculiarities  in  this  development  may  be  noted. 
In  virtue  of  the  splitting  up  of  the  holdings  of  the  members 
of  a  given  community  through  inheritance  and  otherwise,  it 
came  to  pass  that  a  great  variety  of  large,  small  and  still 
smaller  possessors  disputed  with  one  another  for  the  enjoy- 
ment of  communal  privileges,  of  constructing  homes  on  their 
portion  of  the  village  devoted  to  the  erection  of  homesteads, 
and  of  enjoying  the  right  of  pasture  and  wood  upon  the 
commons  and  in  the  woods  of  the  community.  The  right 
of  being  heard  in  the  determination  of  the  policy  which 
should  control  the  community  was  likewise  asserted  by  these, 
and  their  obligations  regarding  duties  and  taxation  to  main- 

'See  Hanssen,  Agrarhistorische  Abhandlungen,  Vol.  I.,  518  seq.  See 
for  eyidences  of  deyelopment  of  landholding  in  New  England » in  addition 
to  authorities  already  cited,  Weeden,  Economic  and  Social  Hist,  of  New 
England,  Vol.  I.,  Chaps.  III.  and  VIII. 
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has  continued  on  to  the  present  day,  giving  rise  in  turn  to 
many  di^rent  regulations  aimed  to  prevent  a  disturbance  of 
previous  holdings,  and  especially  the  confusion  resulting  from 
too  much  division  of  a  share  or  right  of  enjoyment  allotted  to 
the  separate  members  of  the  community.  The  impractica- 
bility of  maintaining  the  village  integrity  led  to  an  appropria- 
tion of  the  common  pastures  and  woods  among  individuals, 
and  to  individual  forms  of  competition  in  industry  that  mill* 
tated  strongly  against  the  village  customs  and  conservative 
forms  and  notions.  Enclosures  of  given  parts  became  in 
this  way  more  numerous.  To  what  extent  these  enclosures 
'produced  r^ulation  cannot  be  told,  but  they  were  at  first 
permitted  under  certain  conditions  and  for  certain  periods 
only,  and  the  products  which  might  be  cultivated  were  not 
infrequently  prescribed,  for  the  protection  of  others  who 
adhered  (were  bound  by  custom  and  disposed  by  long-con- 
tinued practice  to  adhere)  to  the  communal  forms  and  pro- 
ducts of  agriculture.  Notwithstanding,  the  cultivation  of 
cereals  gave  gradual  place  to  the  raising  of  cattle,  and  the 
export  of  cheese  became  the  principal  industry.  And  now  a 
danger  threatens — the  dependence  of  Switzerland  upon  the 
outside  world  for  the  most  of  her  requirements  has  been  ren- 
dered much  too  great,  in  the  interest  of  cheese  manufacture, 
which  of  late  years  has  not  proved  profitable.  The  capacity 
of  self-maintenance,  peculiar  to  Switzerland  in  earlier  days, 
has  largely  ceased  to  exist — ^too  much  so,  indeed.  The  growth 
of  cattle-raising  has  largely,  driven  by  the  impossibility  of 
extending  it  where  it  came  into  contact  with  the  agricultural 
village  communities  referred  to,  led  to  the  occupation  and 
enrichment  by  toil  and  effort  of  the  higher  and  more  sterile 
lands  of  the  Alps.  These  and  the  custom  of  sending  the 
cattle  to  graze  in  the  higher  regions  in  the  hot  months  have 
led  to  many  regulations  peculiar  to  the  occupation  of  higher 
mountainous  districts.  Regulations  prohibiting  the  pledge  or 
transfer  of  any  part  of  these  regions  to  outsiders ;  regulations 


landholding  for  purposes  of  taxation ;  that  the  use  of  the 
pasturages  should  be  under  prescribed  limitations  as  to  time 
and  quantity^  in  view  of  the  danger  of  irreparable  waste; 
regulations  relative  to  the  maintenance  of  forests  and  moun- 
tain roadsy  etc.^  exist.  These  regulations  are  modified  when 
they  come  into  contact  with  the  needs  of  the  cities  of  Switzer- 
land^  and  many  cantons  have  local  regulations  occasioned  by 
special  necessities  of  their  situation.  The  strife  of  a  com- 
munal life  with  adverse  physical  elements  and  the  spread  of 
industrial  activity  have  superinduced  long-continued  and 
bitter  controversies,  and  the  end  is  not  yet.  But  the  com- 
parative area  of  the  nation  is  so  limited  that  the  conservative 
elements  peculiar  to  an  agrarian  people  maintain  a  slaitAS  quo 
which  cannot  be  found  elsewhere  among  the  enlightened 
nations  of  Europe,  and  government  is  largely  a  matter  of 
local  and  personal  concern. 

In  the  low  country,  in  the  north  of  Europe,  the  liability  of 
the  people  to  overflows  gave  rise  to  peculiar  agricultural  cus- 
toms and  to  forms  of  landholding  that  have  not  an  exact 
counterpart  elsewhere.^  So  on  the  banks  of  the  Nile  early 
communal  customs  were  affected  by  its  periodical  overflows.^ 
On  the  shores  of  Newfoundland  may  be  found  at  this  day  a 
people  whose  life  and  regulations  are  merged  in  and  colored 
by  the  single  pursuit  of  fishery,  among  whom  the  native  cur- 
rency is  some  form  or  product  of  the  fish.  The  changes  in 
the  land  system  of  England  have  been  partly  indicated  by 
Mr.  Thorold  Rogers^  and  Mr.  Scrutton.*    In  the  first  half  of 

■       I     I     I    ■  ■■  __       ,      ■        ■■■■■  ■»■!  Ill«»  ■■■■I  If  ^^^^—     ■■■■■■■  ■■■  » 

'Hanssen,  Agrarhistorische  Abhandlungen,  Vol.  II.,  830.  See  also 
Elton,  Origins  of  English  History,  51. 

•Leist,  Graeco-Ical.  R.  G.,  106, 107 ;  Kuhn,  Rom.  Stadt-Verf.,  Vol.  II., 
472  9eq,    The  like  might  be  said  of  the  effect  of  the  Euphrates  and  Tigris. 

*  Work  and  Wages. 

^Land  in  Fetters,  Chap.  VII.;  also,  and  more  fully,  Commons  and 
Common  Fields,  Chap.  IV.  seq. 


or  his  bailiflF,  who  were  paid  out  of  the  money  commutations 
which  had  taken  the  place  of  the  personal  services  due  from 
the  copyhold  tenants.  There  were  two  classes  of  landholders, 
landlords  and  laborers.  "The  copyhold  tenants  had  their 
homestead  and  stock  from  their  lord,  and  were  bound  in 
return  to  perform  personal  service  in  tilling  his  domain  land, 
a  service  which  by  this  time  had  usually  been  commuted  into 
fixed  money  payments,  with  which  he  had  hired  laborers  to 
cultivate  his  domain."  Alienation  of  land  usually  took  place 
by  the  hands  of  the  lord.  The  plague  of  1348,  '49  and  '61, 
in  which  nearly  half  the  population  are  estimated  to  have 
perished,  changed  matters.  It  produced  a  scarcity  of  help 
and  a  rise  in  wages.  The  landlords  undertook  to  meet  this 
by  statutes  prescribing  the  limit  of  wages,  and  by  enforcing 
performance  of  personal  service  again.  The  discontent  thus 
produced  gave  rise  to  the  peasants'  revolt  of  1381.  The  out- 
come was  that  lands  were  let  out  on  leases,  and  not  infre- 
quently it  led  to  sales  of  small  holdings.  This  brought  to 
notice  the  restraints  on  alienation  which  existed,  produced  by 
the  ingenuity  of  casuistical  lawyers.  The  Wars  of  the  Koses 
killed  out  the  barons  and  gave  room  for  some  land  acquisition 
upon  the  part  of  the  commercial  class.  This  tendency  led  to 
a  commercial  regimen  in  the  cultivation  and  alienation  of 
lands.  It  was  seen  that  lands  for  pasturage  were  most  profit- 
able, and  acquisition  and  enclosure  of  large  tracts  for  this 
purpose  occurred  to  such  an  extent  as  to  call  the  attention  of 
the  country  to  the  danger  which  threatened  the  small  farmers 
and  yeomanry,  who  were  thus  becoming  deprived  of  their 
livings.^  An  act  was  passed  to  meet  this,  in  addition  to  other 
acts  in  favor  of  alienation,  which  provided  "that  no  house 
to  which  20  acres  of  land  was  attached  should  be  destroyed." 
In  another  act  it  was  provided  "  that  a  suitable  dwelling-house 

^See  this  danger  shown  by  Scrutton,  Commons  and  Common  Fields, 
Chap.  IV.  seq* 
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enclosures.  "  The  cultivation  of  England  by  lord  and  peasant 
gave  way  to  a  system  of  culture  by  lord,  farmer  and  laborer ; 
commercial  reasons  led  to  large  farms,  and  the  desire  of  new 
landowners  to  found  a  family  prompted  the  accumulation  in 
one  hand,  and  the  invention  of  devices  to  keep  on  the  land 
the  grasp  of  that  hand,  though  dead/' 

Those  writers  who  have  studied  the  subject  well  have  not 
hesitated  to  affirm  that  the  growth  of  dties  has  contributed 
to  produce  our  nationalities.^  This  is  not,  however,  the 
place  in  which  to  pursue  that  inquiry  further;  it  will  pre- 
sent itself  for  examination  further  o^.  What,  however,  is  of 
importance  to  note  is  that  the  customs  of  trade,  those  cus- 
toms which  have  developed  the  use  and  importance  of  mov- 
able and  immovable  objects,  and  have  expanded  both  by  the 
artifice  of  a  representative  of  value,  have  their  most  prominent 
impetus  in  cities.^  There,  as  already  seen,  we  look  for  a 
development  of  the  custom  of  receiving  or  exacting  interest, 
not  in  the  shape  of  a  duty  or  charge  resting  upon  the  pos- 
sessor of  the  soil,  but  in  the  shape  of  a  quid  pro  quo,  a  con- 
sideration for  use.^  And  there  rent,  as  it  is  now  used  and 
as  it  is  understood  by  English-speaking  people,  found  its 
first  home.^  The  early  services  were  those  of  subjects  or 
dependents,  not  such  as  were  the  result  of  bargain  or  trade.^ 

■■■'■■  —■■»■■■■■■■■  ■■-■■^-     ■  ■■■  .y....,         II    —  I.,,  ■  I.  ,  -  -    ,. ..        1 1    ,  ■  I   I        ,  ■   ^mm  ■  .^  I  ■    I.   ■■—■■_■  ■       —         ■ 

*  The  above  summary  is  taken  from  Scrutton,  Land  in  Fetters,  Chap. 
VII. 

•Arnold,  Verf assungsgeschichte . der  deutschen  Preistadte,  Vorrede; 
Arnold,  Geschichte  des  Eigenthums  in  den  deutschen  Stadten,j>a«am; 
Waitz,  D.  V.  G.,  Vol.  VII.,  418,  419 ;  Freeman,  English  Towns  and  Dis- 
tricts, Preface ;  Stubbs,  Constitutional  History  of  England,  Vol.  I.,  408 
8eq,\  Schwebel,  Deutsches  Biirgerthum,  passim. 

^  See  Sehwebel,  Deutsches  Biirgerthum,  passim  ;  Arnold,  Eigenthum 
in  D.  S. 
I  *  See  Arnold,  Eigenthum,  etc.,  45,  and  Chaps.  III.  and  V. 

j  ^  See  Arnold,  loc.  dt. 

*  See  Seebohm,  English  Village  Community,  Index,  Services  of  ViUani ; 
Spencer,  Principles  of  Sociology,  Vol.  II.,  PartV.,  Chap.  XVI.;  Ross, 
Early  History  of  Landholding  among  the  Germans,  126, 146  ;  Roescher, 


of  exchange  there  is  no  probability  of  the  idea  of  rent  as  now 
understood^  much  less  of  interest,  i^e  see  at  once  how  true  the 
position  taken  must  be.  It  needs  a  growth  of  custom  and 
habit  such  as  city  life  and  traffic  produced  to  segregate  from 
things  the  idea  of  absolute'  or  qualified  ownership.  I  cannot 
agree  with  those  who  claim  that  possession  is  an  extension  of 
the  notion  of  ownership.^  The  probabilities  are  that  posses- 
sion was  the  &ct  upon  which  the  earliest  groups  based  their 
views  of  ownership.  We  see  this  not  only  in  the  views 
already  indicated,  but  also  in  their  views  of  tradition  and 
early  remedies,^  and  their  inability  to  abstract,  hence  to  sep- 
arate in  idea,  the  notion  of  possession  from  that  of  ownership. 
But  it  is  doubtless  true  that  the  extension  of  experience  and 
modes  of  user  and  enjoyment  of  property  have  not  only  led 
to  individual  ownership,  but  the  extension  of  ownership  by  its 
segregation  from  actual  possession.  This  is  how  seisin 
became  different  from  possession;  how  use  and  ownership 
became  separable ;  how  incorporeal  hereditaments  came  to  lie 
in  grant.^  The  process  of  development  of  language  from 
things  the  senses  perceive  to  abstract  notions  is  thus  revealed 
in  the  domain  of  law.     It  will  be  seen,  as  one  should  easily 

Political  Economy,  Book  III.,  Chaps.  II.  and  III.;  see  Arnold,  swpra, 
207;  Roescher,  Political  Economy,  Vol.  I.,  Book  II.,  Chap.  III.  See 
also  Garlanda,  Philosophy  of  Words,  186,  137;  Taylor,  Words  and 
Places,  297  seq. 

*  Holmes,  Common  Law,  Lecture  VI.,  and  authorities  therein  cited; 
Spencer,  Principles  of  Sociology,  Vol.  II.,  Part  V.,  Chap.  XV.;  Maine, 
Ancient  Law,  Chap.  VIII.;  Laveleye,  Primitive  Property,  Chap.  XVII.; 
Essays  in  Anglo-Saxon  Law,  55;  8  L.  Q.  Rev.,  82  seq.;  Ihering,  Der 
Grund  des  Besitzes-Schutzes ;  same,  Besitzwille.  But  see  Ross,  Early 
History  of  Landholding  among  the  Germans,  Notes  143,  144,  who  is 
opposed  in  his  views  by  the  great  weight  of  authority.  See  also  Hanssen, 
Agrarhistorische  Abhandlungen,  Vol.  II.,  84  seq,;  Landau,  Die  Terri- 
torienf  passim ;  Seebohm,  The  English  Village  Gommxmity ,  passim, 

'  See  section  on  Procedure,  post, 

•See  as  to  this.  Law  Quarterly  Review,  Vol.  V.,  On  Livery  of  Seisin  of 
Incorporeal  Hereditaments.    See  Ihering,  Besitzwille. 


creation,  and  the  way  the  different  topics  are  made  up  in  our 
arrangement  of  l^al  heads  betrays  the  legal  patchwork  which 
we  call  precedent.  As  each  subject  is  explored  we  have  it 
revealed  to  us  that  the  law  of  the  courts  and  the  bar  is 
largely  the  expression  of  what  the  bench  and  bar  have  said, 
as  occasion  called  for  expression,  regarding  mooted  points 
bearing  upon  the  relations  of  beings  to  one  another  and  to 
objects  around  and  about  them.^  It  does  not  pretend  to  be 
a  logical  invention  based  on  syllogisms,  nor  a  philosophical, 
nor  even  scientific  subject  treated  in  a  thoroughly  systematic 
way,  worked  out  in  all  details. 

Property  nowadays  embraces  not  onty  land  and  movable 
objects,  but  it  also  embraces  choses  in  action  and  the  use  or 
enjoyment  of  privileges  or  rights  in  or  over  land  and  objects. 
The  idea  or  notion  itself  has  expanded  as  society  has  developed 
new  features  in  this  regard.  Commercial  paper  has  expanded 
to  embrace  notes,  checks,  bills  of  exchange,  negotiable  bonds 
of  manifold  kinds,  debentures,  rentes,  bank  notes,  the  national 
currency,  and  book  accounts.  All  of  these  have  in  view  the 
delivery,  sooner  or  later,  of  objects  of  tangible  value^  sensuous 
objects  that  have  some  more  real  value  than  mere  slips  of 
paper  possess.  These  are  representatives  of  value,  or  conve- 
nient means  of  exchange.  Their  origin  is  not  dear,  but  that 
they  are  the  outcome  of  the  extension  of  barter  is  undoubted. 
At  their  base  lies  a  causa  or  consideration,  or  material  exist- 
ence, not  a  mere  figment  of  the  mind.  The  servitudes  that 
rest  upon  land  in  diverse  forms  are  the  creatures  of  user  or 
imply  user.  The  doctrine  of  hypothecation  involves  the 
notion  of  pledging,  and  still  retains,  even  in  the  shape  of 
mortgages,  the  notion  that  possession  goes  with  it  unless  the 

'See  Hanssen,  Agrar.  Hist.  Abhd.,  Vol.  I.,  113,  where  he  says, 
respecting  land  development  in  the  district  of  Trier,  that  it  justifies  the 
position  regarding  private  landownership  all  over  Germany  and  Scan- 
dinavia, that  it  resnlted  from  the  rarer  and  rarer  ase  and  eventual  aban- 
donment of  the  practice  of  early  forms  of  division  and  distribution. 
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€ure  transferable  as  such.  Franchises^  such  as  rights  of 
ferriage,  markets,  private  corporate  functions  and  privileges, 
have  in  view  material,  objective  gains,  not  mental  develop- 
ment, except  where  corporations  are  organized  for  literary, 
moral,  Aesthetic,  religious  or  benevolent  purposes. 

The  growth  spoken  of  could  not  fail  to  leave  its  impress 
upon  law.  The  feudal  customs  relating  to  the  alienation  of 
property,  the  tenures  by  which  they  have  been  held,  some  rem- 
nants of  which  still  color  the  law  of  real  property,  the  differ- 
ent phases  of  developing  ownership  implied  in  uses,  trusts, 
servitudes  and  bailment,  and  other  incidents  markedly  show 
this.  The  doctrine  of  warranty  is  a  derivation  from  it,  the 
outconre  of  those  early  practices  of  putting  forward  the  per- 
son who  had  made  tradition,  usually  some  person  of  larger 
powers  than  those  who  vouched  to  warranty.  The  modes  of 
transfer  were  at  first  visible  modes  of  tradition,  correspond- 
ing with  that  appreciation  for  matters  which  the  senses  solely 
took  note  of  in  earlier  days.  The  bringing  a  person  to 
the  place  and  putting  him  upon  it,  the  handing  over  of  some 
part  or  emblem  of  the  premises,  the  delivery  of  property,  the 
making  and  delivery  of  deeds,  all  imply  tradition  or  a  hand- 
ing over  of  some  representative  object.  A  gift  is  not  com- 
plete without  delivery  or  its  equivalent.^  A  sale  implies 
delivery.^  Property  descends  and  is  divided,  though  in  an 
intangible  form.   The  doctrine  of  descent  is  a  slow  develop- 

*  Wharton  on  Contracts,  Vol.  L,  §496 ;  Chitty  on  Contracts  (llth  Am. 
ed.)f  Vol.  I.,  60;  Flanders  v.  Blandy,  12  Northeastern  Reporter,  321; 
Peters  v.  Construction  Co.,  34  Northwestern  Reporter,  190. 

'Mr.  Benjamin  says  that  there  must  be  a  concurrence  of  the  following 
elements  to  constitute  a  sale :  1st.  ParHea  competent  to  contract ;  2d. 
Mutual  assent;  3d.  A  thifigy  the  absolute  or  %^TieT2k\ property  in  which  is 
transferred  to  the  buyer;  4th.  A  price  in  moi^By  made  or  promised. 
Mental  and  physical  elements  are  here  intimately  blended.  In  early  days 
tradition  was  not  distinguished  and  abstracted  from  the  mental  attitude 
of  the  parties ;  that  happened  only  when  courts  and  lawyers,  in  obedience 
to  later  experience,  created  the  abstraction. 


a  corpus  belonging  to  the  family  group.* 

The  development  of  leasing  or  renting  has  called  into 
existence  new  relations  with  physical  objects^  such  as  fire  and 
other  forms  of  .waste  or  destruction^  and  doctrines  relative 
thereto;  also  doctrines  relative  to  the  objectionable  or  per- 
missible uses  to  which  property  may  be  put.  The  doctrines 
of  nuisance  largely  grow  out  of  abuses  to  property  following 
in  the  wake  of  developing  societies  or  aggregations.  Pledges^ 
which  were  perhaps  among  the  earliest  forms  of  tradition  of 
movable  objects^  and  which  were^  as  we  shall  see,  a  natural 
outcome  of  the  disposition  to  seek  relief  and  security  against 
wrongs  implied  the  actual  transfer  of  the  object  and  the  con- 
tinued retention  thereof.  And  in  our  day  possession  is  essential 
to  a  pledge.  The  mechanic's  lien  upon  personal  property  like- 
wise implies  possession.  It  was  on  account  of  actual  possession 
or  dominion  forming  the  basis  of  recognition  that  the  early 
people  of  western  Europe  recognized  only  the  right  of  the  bailee 
to  proceed  against  the  wrongdoer  for  a  loss  sustained  while 
in  the  bailee's  custody.^    The  growth  of  cities  and  towns  has 

^  Holmes,  Common  Law,  Lee.  X.;  Maine,  Early  Hist,  of  Inst.,  Lee.  VII., 
188  seq. ;  Heam,  Aryan  Household,  Chap.  VI.  An  eyidence  of  this  fact 
is  to  be  fonnd  in  what  has  been  called  the  custom  of  borough-English, 
whereby  the  youngest  son  obtained  the  homestead ;  which  was  widespread 
in  earlier  days,  and  is  the  product  of  the  custom  of  those  who  were  attached 
to  the  soil  and  cultivated  it,  whereby  the  last  or  youngest  of  the  sons 
received  the  hearth  and  the  home  and  its  attendant  privileges.  See 
Heam,  Aryan  Household,  82,  83;  Maine,  Early  Hist,  of  Institutions, 
223,  224;  Scrutton,  Land  in  Fetters,  10,  62 ;  Glanville,  VII.,  8  ;  Elton, 
Origins  of  Eng.  Hist.,  Chap.  YIII.  Mr.  Elton  shows  the  wide  prevalence 
of  the  custom  and  attributes  it  to  early  religious  practices.  Its  advent 
where  noticed  is  more  or  less  overshadowed  by  the  right  of  primogeniture. 
See  Elton,  also  Ross,  Early  History  of  Landholding  among  the  Germans, 
104,  and  note  226.  My  explanation  of  this  would  be  that  the  class 
who  were  cultivators  retained  the  custom  of  so-called  junior  right,  while 
the  warrior  class  favored  primogeniture.  See  further  upon  this  subject, 
infra,  Section  II. 

'  Holmes,  Common  Law,  166 ;  Scrutton,  Roman  Law  and  the  Law  of 
England,  188 ;  Essays  in  Anglo-Saxon  Law,  202,  203,  204. 


estoppel,  enjoyment  of  proper  light,  pure  air  and  reasonable 
quiet,  likewise  the  varying  us^s  to  which  single,  large  build- 
ings are  put  by  different  tenants,  whereby  relative  duties  are 
entailed  on  tenants  toward  each  other  and  with  landlords. 
In  consequence  of  modem  city  growth,  doctrines  relating  to 
party  walls  have  found  a  necessary  existence,  even  contrary  to 
the  wishes  of  the  landowner.  The  character  of  buildings  and 
the  dangers  ensuing  from  improper  construction  and  deleteri- 
ous maintenance  in  municipalities  have  given  rise  to  a  mass 
of  regulations  and  new  features  in  the  criminal  code. 

Enough  has  been  said  upon  this  subject  to  show  how 
physical  and  social  agencies  play  a  part  in  the  law  relating 
to  property.  Much  more  could  be  said,  as  the  reader  can 
easily  surmise.^  The  physical  objects  of  ownership  form  the 
very  basis  of  that  branch  of  the  law  and  the  indispensable 
&ctor  to  the  development  of  all  other  branches.  The  growth 
of  social  aggregates  has  depended  upon  these, — upon  their 
existence,  and  the  means  of  sustenance  and  the  traffic  they 
afforded.  Each  stage  of  growth  has  varied  and  multiplied 
the  forms  of  use  of  these  objects  and  added  to  their  number. 
Social  aggregation  has  acted  back  upon  them,  giving  rise  to 
new  possibilities  in  their  use.  And  whatever  of  invention 
there  may  have  been  involved,  the  basis  and  the  prime  element 
of  it  all  was  the  physical  object  acted  upon  by  men,  adapted 
in  use  to  the  physical  environment  by  which  man  was  sur- 
rounded, which  formed  a  necessary  factor  in  his  calculation. 
We  cannot  say  of  these  objects  and  the  law  which  their  vary- 
ing uses  produced,  that  these  were  to  mankind  as  the  canvas 
is  to  the  artist.  The  canvas  is  a  comparatively  insignificant 
element  in  the  construction  of  the  work.  Not  so,  however, 
these  objects ;  they  more  frequently  than  otherwise  oblige 
man  to  adapt  himself  to  them  and  the  surroundings  that 
environ  both. 

The  need  of  bearing  in  mind  the  importance  of  physical 

'  See  this  Chapter,  Section  8. 


exemplified  in  the  disposition  to  view  property  as  an  evil 
invention,  and  in  the  agitation,  more  or  less  revolutionary  or 
anarchical,  to  overthrow  it.  The  overthrow  of  property  is  an 
impracticable  end.  It  is  a  notion  that  forms  part  of  civilized 
existence;  so  bound  up  in  its  growth  and  development  as  to 
be  inexpungible  therefrom.  The  notion  itself,  not  only  in 
Rome,  but  in  modem  nations,  is  not  synonymous  with 
untrammeled  control ;  for  the  exercise  of  the  privilege  of  emi- 
nent domain,  taxation,  police  control  in  its  different  forms, 
and  the  relative  duties  which  owners  owe  to  each  other  and 
the  public,  assume  the  existence  of  a  large  deduction  there- 
from. Property,  like  possession,  is  a  relative  term,  and  it 
expands  with  the  increments  of  experience  bearing  upon  the 
use  and  abuse  of  earthly  possessions.  The  theories  of  those 
who  would  anniliilate  property  are  not  based  on  any  proper 
conception  of  the  growth  of  jural  notions ;  and  the  ideas  of 
those  who  think  that  the  declaration  of  jural  notions  by 
courts  or  writers  can  stay  for  good  the  drift  of  developing  or 
changing  communities  is,  likewise,  gratuitous  and  unfounded. 
And  when  the  protection  of  property  more  and  more 
becomes  the  desideratum  of  constitutional  law,  as  reflected  in 
the  pages  of  Magna  Charta,  Bills  of  Rights,  and  our  constitu- 
tional provisions,  in  one  form  or  another,  in  numerous  con- 
nections and  ways,  we  observe  the  movement  meagerly  indi- 
cated which  in  more  detail  is  illustrated  by  the  pages  of  this 
chapter.  We  shall  see  the  influence  of  property  in  the  forma- 
tion of  constitutional  law  in  the  earliest  demos,  when  we  come 
to  discuss  constitutional  law.^ 


SECTION  II. — THE   LAW   CONCERNING  DOMESTIC   RELATIONS. 

In  the  recent  work  of  Geddes  and  Thomson,  on  the  Evolu- 
tion  of  Sex,  the  position  is  advanced  and  supported  by 

'  See  the  last  two  chapters  of  this  work. 


between  male  and  female  is  a  matter  of  gradual  evolution^ 
occasioned  as  the  growth  of  anatomical  and  physiological 
characteristics  induced  change  of  life.  Intercourse  in  one 
form  or  another  is  shown  by  them  to  be  a  fundamental 
characteristic  of  all  human  beings^  lyiiig  deep  in  the  frame- 
work of  organic  life.  And  one  of  the  incidents  thus  disclosed 
is  the  essential  diflFerence  in  constitution  which  eventually  dis- 
tinguishedthe  male  from  the  female^  a  difference  whose  physical 
results  affected  the  emotional  as  well  as  the  intellectual  life 
of  both.  We  may  be  sure  that  from  the  very  first  intercourse 
was  a  physical  phenomenon  which  human  beings  practised. 

The  tendency  occasioned  by  this  characteristic  to  induce 
aggregation  in  lesser  groups  is  found  among  many  animals^ 
and  has  always  been  found  among  mankind.  The  gregarious 
habit  which  distinguishes  the  bovine,  the  equine  and  the 
wolf  likewise  makes  itself  manifest  in  the  very  earliest  stage 
among  mankind.^ 

There  are  then  two  physical  characteristics  invariably  dis- 
tinguishing mankind  in  its  earliest  stages — intercourse  and 
aggregation.  Incidental  to  these  are  those  universal  impulses 
which  seek  satisfaction  in  allaying  hunger  and  carnal  desires. 
Thus  we  have  brought  before  us  elements  which  are  found 
in  animal  life  below  the  stage  of  the  human  being,  and  which, 
without  a  single  normal  exception,  impelled  mankind  from 
its  earliest  stages. 

No  satisfactory  account  of  the  origin  of  the  human  being 
has  yet  been  given,  but  all  the  evidence  points  to  his  evolu- 
tion from  a  non-human  condition.  However  this  may  be, 
when  mankind  is  seen  in  its  earliest  stages,  forms  of  aggrega- 
tion exist,  also  customs  of  various  kinds,  customs  at  first 
purely  barbarous. 

The  familia,  the  family,  is  an  organization,  if  such  it  can 
be  called,  which  finds  an  existence  only  when  more  families 

'  Geddes  and  Thomson,  Evolution  of  Sex. 


tribal  chiei.  Ihe  two  may  have  come  up  ma  like  way,  or  the 
one  may  have  reacted  upon  the  other.  But,  however  this  may 
be,  we  may  rest  assured  that  in  the  worship  of  manes,  penaies, 
the  ghosts  of  dead  chiefs  or  heads  of  families,  the  family 
group  obtained  that  adherence  to  a  hearth  which  aids  to  create 
a  household  in  our  modern  sense. 

Mr.  Elton  says  that  the  early  inhabitants  of  the  Grampians, 
who  antedated  the  Celt,  "  lived  naked  and  barefooted,  in  a 
savage  communism,  without  any  organization  of  state  or 
family.'^  ^  And  this  is  likewise  predicable  of  other  savages.^ 
The  word  "  family,''  another  writer  says,  is  not  known  to 
early  tribes ;  their  first  form  of  social  grouping  was  the  "  house- 
hold,'' meaning  thereby  "  an  organized  permanent  body,  dis- 
tinct from  its  individual  members,  owning  property  and 
having  other  rights  and  duties  of  its  own.  .  .  .  Over  it  the 
house-father  presided  with  absolute  power,  not  as  owner  in  his 
own  right,  but  as  the  oflBcer  and  representative  of  the  corpor- 
ation. .  .  .  The  tie  between  the  members  was  neither  blood 
nor  contract,  but  community  of  domestic  worship.  ...  It 
included  servants  and  dependents.  It  included  children  by 
adoption.  ...  Its  one  great  aim  was  the  perpetuation  of  the 


aacraJ^^ 


^  Schrader,  Spraohyergleichung  a.  Urgeschichte,  568 ;  Friedrich  Engels, 
Ursprung  der  Familie,  Chap.  II.  and  page  65.  The  probabilities 
seem  to  be  that  the  worship  of  gods  originated  only  after  the  necessity 
of  chieftainship  produced  fear  of  a  ruler,  and  worship  of  his  shade  after 
death.  But  see  contra  Fustel  de  Coulanges,  Ancient  City ;  Heam,  Aryan 
Household.  Cf.  Leist,  Graeco-Ital.  Rechtsg.,  Books  I.  and  II.,  especially 
page  96 ;  Platner,  Beitrage,  etc. ;  Schrader,  Sprachv.  u.  Urg.,  Chapter 
on  Familie  u.  Staat. 

« Origins  of  Bng.  Hist.,  170. 

^McLennan,  Studies  in  Ancient  History,  430  seq, ;  Transactions  Ethn. 
Soc.,  N.  S.,  v.,  45  ;  EncyclopaBdia  Britannica,  **  Family." 

*  Hearn,  Aryan  Household,  Chap.  III.,  il.  To  the  same  effect  is  Fustel 
de  Coulanges,  Ancient  City,  Book  II.,  who  attributes  to  it  the  early  con- 
stitution of  the  law  of  succession,  primogeniture,  and  the  growth  of  city 
life.    He  seems  to  lose  sight  of  the  fact  that  the  earliest  possible  forms  of 


of  shifling  individuals,  and  the  notion  of  oommunal  prop- 
erty only  comes  into  existence  after  the  group  has  assumed 
somewhat  permanent  characteristics.  I  am  tempted  to 
believe  that  the  first  social  groups  are  kinds  of  associations  of 
individuals,  partly  founded  on  blood  relation,  and  partly  on 
primitive  forms  of  aggregationand  the  need  of  mutual  support.^ 
In  no  correct  sense  can  family  life  be  affirmed  to  be  the 
earliest  form  of  social  aggr^ation.  The  members  of  the 
earliest  group  were  probably  those  who  clustered  or  flocked 
around  or  became  associated  with  some  woman  or  women  of 
the  group.  The  first  social  forms  are  matriarchal  in  character. 
The  tribe  is  the  term  usually  employed  to  denote  the  first 
form  of  organization  not  based  exclusively  on  relationship. 
(Really  relationship  is  a  notion  foreign  to  the  mental  concep- 
tions of  savages.f  We  have  no  complete  knowledge  of  the 
development  of  the  tribal  group ;  the  term  tribal  being  itself  of 
vague  signification.  It  was  not  originally  large,  but  it  neces- 
sarily became  larger,  as  we  have  indicated  in  Chapter  II. 
Those  agencies  that  drive  beings  on  to  the  procuring  of  suste- 
nance and  the  satisfaction  of  animal  passions,  conspire  among 
animals  to  change  the  personnel  of  groups.  It  was  so  of 
primitive  human  groups.  They  disappeared  by  merger  in  other 
groups  or  by  destruction.     The  outcome  was  a  large  group 

grouping  are  incapable  of  the  worship  he  predicates,  and  that  the  form 
of  family  he  has  in  yiew  is  coeval  with  a  developing  citj  life.  See  Taylor, 
The  Origin  of  the  Aryans,  p.  186. 

^  Smith,  Kinship  in  Arabia,  reveals  the  early  matriarchal  condition 
and  the  form  of  earliest  kinaJUp  organization.  Cf,  R^clus,  Primitive 
Folk,  Chapter  on  the  Nairs. 

'Both  tended  to  prodace  the  association. 

^See  as  to  confirmation  of  this  view,  Spencer,  Principles  of  Sociology, 
Vol.  I.,  §818  ;  Gk>mme,  Village  Community,  30  aeq. ;  Smith,  Kinship  in 
Arabia ;  Starcke,  Primitive  Family,  last  chapter.  And  see  post  Cliap. 
IV.  What  is  said  in  Chapter  II. ,  Section  11. ,  ante,  must  be  taken  as  quali- 
fied by  what  is  here  said. 


pursait  of  sastenance  did  not  press  against  the  means  of 
livelihood  of  others^  a  favorable  increase  among  the  same 
group  might  occur.* 

The  place  of  woman,  of  progeny,  at  this  stage  of  life  was 
not  always  well  defined,  nor  did  defined  rights  as  such  exist 
for  them.  K  the  group  had  not  attained  the  pursuit  of  war, 
but  was  peaceful,  it  is  possible  that  the  women  might  retain  a 
better  place  compared  to  the  other  adults  than  in  groups 
addicted  to  war.^  The  latter  occupation  would  tend  to  ren- 
der them  subordinate  and  oppressed.  All  who  were  not 
warriors  would  be  resolved  into  an  inferior  class ;  the  pur- 
suit of  war  would  of  necessity  put  the  non-militant  indi- 
viduals into  the  inferior  class.  The  women  captured  in  war 
were  on  the  same  basis  as  the  serfs.  There  was  in  the 
earliest  stage  no  adoption.  The  female  infants  might  be 
killed  if  in  the  way,  the  male  would  be  permitted  to 
live,  tended  somewhat  as  young  animals  are  tended  by 
the  female  progenitor.  The  time  comes  when  the  young 
escape  from  the  control  of  those  who  are  their  elders 
and  are  left  to  get  food  for  themselves,  are  left  to  their 
own  devices,  and  the  time  likewise  comes  when  the  elders 
become  antiquated  and  an  encumbrance,  for  whom  neglect 
and  starvation  or  destruction  by  the  other  members  of  the 
group  is  the  ordinary  lot.'    The  practice  is  followed  because 

^  The  effect  of  ancestral  worship  in  forming  family  groups  and  customs 
contemporaneously  with  the  expansion  of  early  city  life,  is  finely  shown 
by  Fustel  de  Coulanges,  Ancient  City,  Book  II.  The  phratria  is  a  form 
of  this  association,  preserving  its  domestic  features.  See  Piatner,  Beitrage, 
etc.,  Chap.  V.,  and  Leist,  Zur  Gesch.  der  romischen  Societas.  Smith, 
Kinship  in  Arabia,  discloses  much  excellent  material  for  the  reconstitu- 
tion  of  the  earliest  forms  of  social  grouping,  and  he  fully  sustains  the  text. 

*Cf.  R^lus,  Primitive  Folk,  chapters  on  the  Esquimaux  and  Kolarians. 

3  Grimm,  Rechtsalterthiimer,  487;  Tylor,  Anthropology,  410;  Lub- 
bock.  Prehistoric  Times,  447,  470,  501 ;  R^clus,  Primitive  Folk,  38 ; 
Felix,  Einfluss  der  Sitten  u.  Gebrauche,  etc.,  383.  It  is  not  likely  that 
worship  of  ancestors,  purely  domestic,  would  go  on  with  such  treatment 
of  the  old.  It  is  remarkable  that  the  gods  who  are  worshipped  as  tribal 
or  household  gods  are  usually  "  males." 


^  ^ -ot;iue  is  acquiesced  in  as  natural  by 

those  affected.  We  do  not  see  in  all  this  any  elaborate 
scheme  of  relative  rights  and  duties  which  mark  the  domestic 
relations  of  our  modem  day.' 

The  8tatti8  thus  defined  continued  on  with  variations, 
changing,  as  groups  consolidated,  into  larger  territorial  aggre- 
gates having  political  significance,  and  the  place  of  status 
which  marks  the  condition  of  early  society  was  replaced  by 
increasing  individuality  and  the  elements  underlying  contract. 
The  relative  place  of  marriage,  husband,  wife  and  child  changed 
with  these  social  revolutions.*  Promiscuous  intercourse  or 
what  was  its  equivalent,  and  absence  of  knowledge  of  home 
— the  domestic  place  of  woman — became  changed  and  super- 
seded by  other  characteristics.  War  led  to  man's  supremacy, 
to  the  increase  of  coherency  and  importance  and  size  of  groups, 
to  slavery,  to  the  spread  of  a  pastoral  and  an  agricultural 
life.  Unless  women  were  exceptional,  or  unless  the  group 
had  enlarged  to  self-maintaining  size,  with  woman  as  the 
head,  women  would  become  more  and  more  the  dependent 
members  of  the  social  forms  and  would  be  little  more  than 
the  captives  in  war.  Children  would  become  more  strictly 
bound  to  discipline  of  their  elders.  Man  would  become  the 
head  and  owner  of  the  children  and  be  known  as  such. 
After  a  while,  as  in  Rome,  the  power  of  the  household  group 
would  be  segregated  from  the  larger  consolidated  body-social, 
and  the  patria  potestas  would  thus  become  an  assured  fact. 
With  this  development  the  capture  of  women  might  change  for 
the  bargain  and  sale  of  women ;  the  utter  serfdom  and  menial 
position  they  occupied  be  exchanged  for  a  more  tolerable  con- 
dition, such  as  comes  with  the  recognition  of  the  more  civil- 

*See  Waitz,  D.  R.  G.,  Vol.  I.,  63. 

^  The  fear  of  the  dead  and  the  belief  in  ghosts,  culminating  in  the  wor- 
ship of  household,  tribal  and  national  deities,  likewise  served  eventually 
as  a  cement  in  the  consolidation  of  human  groups  and  tended  to  keep 
them  together  and  to  color  their  development.  See  Fustel  de  Coulanges, 
Ancient  City,  Books  I.  and  II.;  Engels,  Der  Ursprung  der  Familie. 
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within  the  meaning  of  legality  for  most  purposes,  nor  were 
the  children  permitted  to  be  recognized  as  legal  persons. 

Women  are  still  bound  to  men,  in  marriage,  by  ties  that 
are  not  contractual  but  are  of  a  physical  coloring.  Status 
still  describes  the  character  of  the  married  state.  They  are, 
except  where  they  are  put  entirely  upon  the  plane  offemme 
sokj  still  incapable  of  contracting  with  their  husbands,^  and 
the  language  which  confers  upon  them  the  power  of  disposi- 
tion of  their  property  as  if  sole  has  been  inadequate  to  root 
out  such  relics  of  status  as  right  of  iywrtesyy^  the  incapacity  on 
the  part  of  the  wife  to  bind  herself  with  reference  to  her  prop- 
erty by  title  bond^  or  other  executory  contract,®  or  to  appoint 
an  attorney  to  convey  for  her." 

In  other  words :  When  women  were  sought  as  animals 
seek  to  satisfy  their  cravings  for  females,  the  woman  was 
an  object  of  value,  and  this  gave  her  ample  assurance  of 
existence.  She  appears  to  have,  like  animals,  enjoyed 
an  equal  place  with  males,  except  where  the  practice  of 
war  rendered  her  dependent  and  subordinate.  Then,  as 
already  said,  her  position  became  more  menial  and  she  became 
degraded  to  the  condition  of  the  serf.  There  was  no  large 
change  of  mental  action  involved  in  this,  simply  because  she 
had  originally  borne  the  aspect  of  a  thing  of  value.     Her 

^See  Mayer,  Rechte  der  Israeliten,  Romer  u.  Athener,  Vol.  II.,  §222 
8eq,\  McLennan,  Primitive  Marriage;  Spencer,  Prin.  of  Soc,  Vol.  L, 
Part  in.  See  also  ante.  Chap.  II.,  Sec.  II. ;  and  Marqoardt,  Privatleben 
der  Romer,  Part  1. 

'Felix,  Entwg.  des  Eigenthums,  Vol.  II.,  Part  11.,  346  aeq. 

» Zrodolowski,  Das  romische  Privatrecht,  Vol.  II.,  278 ;  Puchta,  Institu- 
tionen,  Vol.  II.,  §210  ;  Amos,  Roman  Civil  Law,  276  seqr,  Mayer,  Recbte 
der  Israeli  ten,  etc..  Vol.  II.,  ?281 ;  Kelley,  Contracts  of  Married  Women. 

^  Neely  v.  Lancaster,  47  Ark.  175. 

'^Stidham  v,  Mathews,  29  Arkansas  650. 

*Ibid,;  also  Chrisman  v.  Partee,  38  Arkansas  31 ;  Benton  Co.  v.  Ruth- 
erford, 83  Arkansas  640. 

"*  Holland  v.  Moon,  39  Arkansas  120. 


IS  no  eviaence  tnat  she  appreciatea  cms  tact  at  tnat  time. 
Her  right  to  sustenance  at  all  times  in  savage  life  depended 
largely  upon  her  own  efforts,  and  the  birth  of  children  did 
not  long  incapacitate  her. 

When  women  came  to  be  purchased  instead  of  being  cap- 
tured, the  condition  of  society  must  have  been  improved,  even 
though  the  purchase  was  in  the  nature  of  a  barter.  "  The 
history  of  marriage  in  early  German  law  is  the  history  of  its 
gradual  enfranchisement  from  the  forms  of  a  sale."^  There 
was  no  consensual  but  a  real  contract,  in  which  the  price  or 
things  to  be  delivered  were  given  on  the  one  side  and  the 
woman  on  the  other;  indeed  the  delivery  of  the  purchase 
price  carried  along  the  right  to  take  the  woman.  The 
betrothal  and  marriage  went  together.  The  laws  of  Ine  and 
Alfred  show  the  introduction  of  a  new  principle.  The  bargain 
is  binding  if  the  purchaser  paid  or  handed  over  a  small  sum 
or  thing  in  trade  as  earnest  money ;  this  is  the  German  hand-- 
geld,  arrha,  the  Lombard  launickild?  This  led  to  the  point 
where  no  price  was  paid  but  only  a  promise  was  made. 
Eventually  the  price  was  given  to  the  woman  and  was  called 
her  morning-gift.  It  was  distinct  from  the  Roman  do»,  which 
was  originally  given  by  the  father  of  the  bride.  But  both  of 
these  tended  to  become  merged  in  one  and  the  same  thing 
when  it  came  to  turning  over  to  the  widow  her  dower-right.* 

^  Essays  in  Anglo-Saxon  Law,  165.  That  this  was  not  peculiar  to  early 
German  customs,  see  Post,  Bausteine  fur  eine  allgemeine  Rechtswissen- 
schaft.  Vol.  I.,  §39  aeq,;  same,  Ursprung  des  Bechts,  Chapters  III.,  IV. 
and  V. ;  same,  Die  Geschlechtsgenossenschaf t  der  Urzeit  und  die  Bntste- 
hang  der  Ehe.  Felix,  Batwickelungsgeschichte  des  Eigeuthums,  Vol. 
II.,  Part  II.,  Chap.  B.;  W.  Robertson  Smith,  Kinship  in  Arabia. 

^See  further,  ante  pp.  56,  57. 

^Essays  in  Anglo-Saxon  Law,  170;  Grimm,  Deutsche  Rechtsalter- 
thiimer,  441.  ''  Die  Ehe  wird  fiir  vollzogen  angesehen,  wann  die  Decke 
Mann  und  Frau  beachldgt  ***  das  Beit  besehritten  ist.  * '  On  the  succeed  ing 
morniug  the  wife  receives  from  her  husband  a  respectable  gift  called 
morning-gift  (Morgengabe) .  ''Schon  in  der  Pactio  Gunthcramiii  et 
Childeberti  (Greg,  Tur.  9, 20)  werdenDosundMorganegibaunterschieden." 


under  the  control  of  her  spouse^  owing  him  obedience.  In 
her  own  sphere  as  housekeeper  she  had  attained  some  inde- 
pendence. The  husband  was  a  co-possesser  of  her  property, 
including  the  morning-gift.  The  husband^  or  the  husband 
and  wife,  or  the  wife  alone,  conveyed  her  property.  Gifts 
were  regularly  made  to  husband  and  wife  together,  which 
were  held  in  common ;  her  property  was  not  answerable  for 
his  debts  nor  his  for  her  debts.  A  homicide  committed  by  her 
had  to  be  atoned  by  her  kin.  The  wife^s  kindred  protected 
her  property  from  alienation  by  the  husband.  At  his  death 
the  wife  was  entitled  to  all  of  her  property  including  the 
morning-gift,  or  if  there  was  no  such  gift  then  half  of  his 
property.  Divorce  by  mutual  consent  seems  to  have  been 
permitted.^  Some  of  these  privileges  exceed  those  which  the 
wife  had  later,  when  a  military  life  and  conquest  had  imposed 
new  conditions  favorable  to  males  and  unfavorable  to  females 
upon  the  country.  In  France  these  rights  remained  pretty 
intact  except  with  reference  to  divorce,  but  in  England  the 
wife  lost  some  of  her  individuality,  though  upon  the  whole 
her  place  in  the  family  became  much  better  defined. 

The  growth  of  the  community,  the  consolidation  of  tribes 
into  a  national  mass  with  a  national  polity,  furthered  the 
rise  and  development  of  separate  family  groups.  These 
groups  were  already  well  developed  when  Rome,  through 
the  clergy,  imposed  its  doctrines  upon  the  English  Isle.  The 
modem  notion  of  &mily  took  hold  and  grew,  and  at  least  in 
England  the  wife  ceased  more  and  more  to  be  a  mere  servant 
whose  identity  was  wellnigh  lost  sight  of.  She  became  the 
emotional,  the  moral  element  of  the  family  group  that  made 

Grimm,  loe,  eit.  That  dos  and  morgengahe  became  identified  as  one,  see 
ibid.  442.  See  also  Zoepfl,  Deutsche  Rechtsgeschichte,  Vol.  III.,  §81c ; 
S.  Mayer,  Rechte  der  Israeliten,  Homer  u.  Athener,  Vol.  II.,  §225  seq,, 
esp.  §227 ;  Digby,  Hist,  of  the  Law  of  Real  Property,  112-116.  For  similar 
phenomena  among  Semitic  people,  see  Smith,  Kinship  in  Arabia. 
*  See  Essays  in  Anglo-Saxon  Law,  176  «eg. 


property.  She  became  incapable  of  controlling  her  separate 
property  in  person  or  through  her  kinsmen ;  became  inca- 
pable of  contracting  for  herself  except,  possibly,  for  neces- 
saries; her  husband  became  liable  for  her  torts,  for  her 
sustenance;  they  could  not  make  gifts  to  or  contract  with 
each  other,  and  so  on. 

The  children,  as  the  family  group  developed,  obtained 
recognition  by  the  community,  their  property  was  protected 
through  representatives,  though  their  earnings  during  minority 
still  remained  their  fathers^,  and  their  inability  to  contract 
continued.  In  our  modem  day  the  married  woman  is  again 
securing  some  old  Anglo-Saxon  rights  and  some  new  ones, 
and  is  being  saddled  with  liabilities,  and  minors  are  being 
held  accountable  where  they  perhaps  would  not  have  been 
chargeable  in  earlier  days.  Yet  the  condition  of  married 
women  and  children  remains  largely  that  of  status  rather 
than  of  contract  so  far  as  concerns  the  marriage  relation ; 
while  the  servants  or  menials  have  become  amenable  to  a 
doctrine  of  agency  or  contract. 

The  modern  family  is  an  aggregate,  which  American  law 
assumes  to  exist  in  providing  homestead  rights  and  rules  of 
succession  for  the  provision  of  the  widow  and  children.  The 
solidarity  of  husband  and  wife  still  remains  a  recognized  fact, 
as  does  the  relation  of  husband,  wife,  child  and  servant  in 
reference  to  the  doctrine  of  defense  of  each  at  the  hands  of 
the  others. 

It  is  noteworthy  that  the  law  does  not  deal  with  the 
internal  regimen  of  the  modern  family,  except  so  far  as  it  is 
presented  in  outward  acts  affecting  a  larger  social  interest. 
It  deals  principally,  if  not  entirely,  so  far  as  domestic  rela- 
tions and  rights  are  concerned,  with  external  acts  or  with 
physical  objects.  It  does  not  probe  the  mind  and  seek  to 
fathom  and  regulate  motives  and  emotions.  What  it  does  in 
this  regard  is  by  way  of  anticipation,  and  it  punishefe  or 
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by  some  form  or  mode  of  external  action. 

To  what  extent  the  law  should  ignore  the  doctrine  of 
status  and  put  women  upon  a  plane  with  other  persons  is 
still  a  much  debated  question.  Its  improper  solution  may 
tend  to  weaken  the  ties  of  society  and  again  introduce  that 
social  disintegration  which  marked  the  decline  and  fall  of  the 
Roman  Empire.  The  inteUeotual  effort  which  is  being  put 
forward  to  give  woman  the  franchise  and  office,  and  married 
women  full  right  to  undertake  business  and  contract  and 
convey  away  their  property  as  men  may  do,  is  the  culmina- 
tion of  that  tendency  of  social  development  which  marks  the 
decadence  of  status  and  the  adoption  of  contractual  relations. 
Its  outcome  seems  to  be  to  make  the  marriage  tie  aoldy  con- 
tractual in  its  nature,  and  hence  to  despoil  family  life  of  that 
cement  which  is  implied  when  marriage  is  treated  as  a  sacred 
and  binding  status  depending  on  hereditary  conditions  no 
less  than  on  contractual  relations.  Courts  and  lawyers  cannot 
solve  the  difficulty,  they  will  go  with  the  stream.  Yet  if 
they  can  open  the  minds  of  the  people  to  the  physical  factors 
that  play  their  part  in  the  formation  of  the  family  and  in 
promoting  its  lasting  growth  and  effects,  they  may  avert  the 
evil  implied  in  a  too  extensive  enfranchisement  of  women. 

Connected  with  the  subject  of  the  family  and  of  property 
is  that  of  succession  and  inheritance.  Prior  to  that  form  of 
status  which  implies  the  existence  of  a  group  bound  together 
by  ties  of  natural  descent  and  aggregation  there  is  no  likeli- 
hood of  a  succession  in  the  event  of  death.  In  succession 
the  acquisition  of  things  and  their  retention  is  implied.  It 
is  affirmed,  and  it  may  be  true,  that  the  notion  of  succession 
is  the  outcome  of  an  early  practice  of  preserving  the  worship 
of  ancestral  spirits.^  The  most  natural  form  of  inheritance 
is   that  which  contemplated  an  equal  division  among  the 

^  Maine,  Early  Law  and  Gastom,  Chap.  IV.;  Heam,  Aryan  Household, 
Chap.  III.,  J6  ;  Fastel  de  Coalanges,  Ancient  City,  Book  II.,  Chap.  YII.; 
Leist,  Graeco-Ital.  R.  G.,  Book  I. 


a  mode  of  succession.  The  ownership  was  not  in  the  indi- 
vidual, and  consequently  at  any  one^s  death  there  was  no 
idea  of  inheritance.^  If,  as  was  the  case  generally  among 
patriarchal  groups,  some  one  person  represented  the  com- 
munal group,  had  the  same  powers  as  the  patria  potestas,  the 
person  who  succeeded  him  was  likely  to  be  at  first  the  best 
male  representative  who  could  defend  and  maintain  the  pos- 
sessions of  the  group.  This  was  not  at  first  necessarily  the 
male  child.*  The  line  of  succession  would  fall  upon  that 
person  who  was  the  individual  of  the  group  adapted,  under 
all  the  circumstances,  to  take  up  the  functions  of  representa- 
tive. If  intercourse  was  promiscuous,  and  no  family  life,  in 
a  modern  sense,  had  developed,  such  a  representative  might 
be  other  than  child,  and,  if  military  practices  had  not  inter- 
vened to  prevent,  might  be  in  a  female.  The  prevalent 
practice  seems  to  have  been  in  a  later  day  to  select  a  male 
representative  who  was  the  nearest  in  the  line  of  succession 
to  maintain  the  worship  of  the  household  gods.®  A  military 
life  engendered  those  factors  which  made  for  social  cohesive- 
ness  and  political  unity;  it  likewise  introduced  military 
autocracy,  kingly  rule,  and  that  mode  of  obtaining  land 
which  is  implied  in  kingly  grant.  As  is  stated  in  another 
chapter,  it  likewise  led  to  the  establishment  of  a  family 
integrity  as   understood  nowadays.      Then   it  was,  except 

'Ross,  Early  Landholding  am^ng  the  Germans,  24  aeq,,  53;  Maine, 
Early  Hist,  of  Inst.,  195.  But  as  to  who  are  such  descendants  see  Engels, 
Ursprung  der  Familie;  Leist,  loe,  eit, 

^Hearn,  Aryan  Household,  Chap.  VII.,  J6. 

*Hanssen,  Agrarhist.  Abh.,  Vol.  I.,  77,  **  Wechsel  der  Wohnsitze  u. 
Feldmarken  in  germanischer  Urzeit." 

*  Spencer,  Principles  of  Sociology,  Vol.  I.,  Part  III.,  Chap.  IX.;  Heam, 
Aryan  Household,  Chap.  VII.,  ?3. 

i^ Maine,  Early  Law  and  Custom,  Chap.  IV.;  Heam,  Aryan  Household, 
Chap.  III.,  §3 ;  see,  however, Morgan,  Ancient  Society,  Part  III.,  for  a  dif- 
ferent view.    See  also  Engels,  Ursprung  der  Familie,  etc. 


family  holding. 

In  Anglo-Saxon  times,  among  the  tribes  inhabiting 
western  Europe,  the  mode  of  succession  was  like  that  which 
prevailed  in  Britain.  There  the  landed  possessions  were 
those  of  the  family ;  but  the  family's  private  property  grad- 
ually became  the  private  property  of  the  individual.  Yrfe- 
Ixmdj  heir-land,  was  originally  inalienable,  and  the  question 
of  intestate  succession  did  not  arise  with  regard  to  it,  for  if 
the  family  died  out  the  land  reverted  to  the  community. 
The  next  step  in  its  development  into  private  property  was 
attained  when  the  head  of  the  family  obtained  rights  over  the 
land  by  consent  of  the  members  of  the  family.  Then  we  find 
private  ownership  and  power  of  alienation  outside  of  the 
family  by  consent  of  the  king  and  witan.  Ecclesiastical 
influence  introduced  wills,  which  were  first  used  to  endow 
ecclesiastical  institutions.  In  intestacy  the  estate  was  some- 
times divided  among  all  the  children,  from  which  we  have 
the  Kentish  custom  of  gavelkind.  The  land  which  was 
attended  with  the  privilege  of  alienation  is  to  be  found  prin^ 
cipally  among  that  class  of  holders  who  held  of  the  crown  by 
military  service,  the  privilege  of  alienation  being  extended, 
where  possessed,  by  the  king.  If  the  king  did  not  extend 
this  privilege  it  reverted  to  him  upon  the  death  of  his  donee. 
In  England  the  Norman  Conquest  led  to  the  forcible  ejection 
of  the  more  prominent  Saxon  holders  from  their  holdings, 
but  the  mass  of  cultivators  were  not  disturbed.  On  the  con- 
tinent of  Europe  the  modes  of  holding  land  corresponded  in 
the  main  with  those  of  Great  Britain,  and  the  Conquest 
introduced  into  England  no  material  change,  except  that  it 
fastened  upon  the  Anglo-Saxon   people  a    more  elaborate 

'Scrutton,  Land  in  Fetters,  Chaps.  I.,  II.  and  III.;  Hearn,  Aryan 
Household,  Chap.  III.,  §6;  Zoepfl,  Deutsche  Rechtsgeschichte,  Vol.  III., 
112  8tq,\  Maine,  Early  Law  and  Custom,  Chap.  IV.;  Waitz,  D.  V.  G., 
Vol.  I.,  54  8eq,\  Grimm,  Deutsche  Rechtsalterthiimer,  466  8eq,\  Sheldon 
Amos,  Roman  Civil  Law,  Part  II.,  Chap.  V. 


stricter  and  the  doctrine  of  primogeniture  found  more 
and  more  practical  application.  The  small  holders  who 
were  not  in  the  condition  of  dependents  of  the  soil  now  grad- 
.  ually  became  such,  rendering  definite  service  and  holding  a 
socage  tenure  from  king  or  lord,  while  the  mass  of  tenants 
whose  status  remained  unchanged  continued  in  the  communal 
enjoyment  of  their  possessions,  rendering  services  as  before. 
The  custom  of  alienation  was  not  known  among  them  until 
the  increase  of  population,  the  growth  of  the  cities  and  the 
spread  of  industrial  and  commercial  activity  led  to  the  desire 
for  individual  progress  and  culminated  in  a  departure  from 
communal  customs.  Enclosures  likewise  tended  to  the  same 
end :  all  of  which  has  been  discussed  in  another  chapter. 
But  the  result  was  that  the  tendency  toward  alienation 
increased,  and  lands,  except  where  manorial  customs  or  rights 
intervened,  became  alienable.  But  the  doctrine  of  primogeni- 
ture had  fastened  on  the  land,  through  the  spread  of  baronial 
influence,  prevailing,  except  where  the  agricultural  cultivators 
had  finally  established  and  obtained  recognition  for  an  older 
or  different  mode  of  succession.  Trade,  too,  tended  to  over- 
throw a  military  mode  of  succession.  We  note  that  borough 
English  and  gavelkind  remained  modes  of  succession  along- 
side of  primogeniture ;  both  relics  of  early  tribal  life.^  We 
note  also  that  multiform  other  customs  prevailed  in  different 
manors  and  localities,  indicating  that  in  a  large  measure, 
before  national  unity  began  to  form,  and  national  courts  and 
other  agencies  began  to  create  a  national  policy,  each  com- 
munity had  its  own  peculiar  customs  of  succession  and 
descent.^ 

'Scratton,  Land  in  Fetters,  51  aeq.,  64  seq,  Maine,  Earlj  History  of 
Institutions,  188  aeq, ,  has  given  ns  an  explanation  of  the  origin  of  gavel- 
kind.. See  also  as  to  this  and borongh-English,  Heam,  Aryan  Household, 
82,  83;  Scrutton,  Land  in  Fetters,  60  seq.;  Denman  Ross,  Early  History 
of  Landholding  among  the  Germans,  104 ;  Bastian,  Bechtsv.,  p.  185. 

'Sorutton,    Land   in   Fetters,    63    aeq,;    Hanssen,    Agrarhistorische 


oi  lamiiy  ue  ana  i^murea,  we  mum^  iook  lor  me  successoreSf 
yrfey  heirs  and  successors^  among  those  who  were  best  adapted 
or  remained  to  represent  the  family  property.^  At  first 
chiefship  was  the  character  of  the  holding  of  the  successor ;' 
showing  its  derivation  from  warlike  customs  and  tribal 
discipline.  Mr.  Hearn  says  "  he  succeeded  to  an  office,  and 
not  to  an  estate."  As  the  family  narrowed  down  to  blood 
relations,  the  notion  of  heirship  assumed  its  modern  aspect. 
Whereas,  prior  to  this,  even  in  Roman  times,  the  estate  is 
the  basis  of  relationship  and  right  of  heirship,  giving  color 
and  substance  to  it,^  and  is  spoken  of  as  a  corporate  thing  or 
universUaSy  in  the  later  form  consanguinity  is  a  controlling 
factor.  As  already  stated,  the  unification  and  cohesion 
oC  people  into  larger  political  masses  leads  to  the  eventual 
group  bound  together  by  blood-relationship.  We  see  this 
modem  phenomenon  in  its  blossom  in  Rome,  while  still 
the  notion  of  succession  retains  much  of  its  tribal  char- 
acter.* Blood-relationship,  strictly  so  called,  came  into 
existence  at  that  stage  of  social  development  which  rendered 
possible  an  appreciation  of  family  ties  and  degrees  of  con- 
sanguinity. Pontifical  influences  and  ingenuity  in  ancient 
and  modern  form  contributed  no  little  to  produce  this  result 
and  give  rise  to  that  abhorrence  of  incest  which  plays  so 

Abhandlangen,  Vol.  II.;  Felix,  Entw.  des  Eigenthums,  Vol.  II.  That  a 
similar  statement  holds  true  of  early  Roman  law,  see  Gorssen,  Beitrage 
zor  italischen  Sprachkande,  p.  207,  on  the  derivation  of  **  lex." 

^See  Scrutton,  supra,  Chap.  I.;  Zoepfl,  D.  R.  G.,  Vol.  HI.,  §?112, 113 ; 
Hearn,  Aryan  Household,  Chap.  VII.,  §3,  Chap.  III.,  §6. 

*  Hearn,  loc,  cit. 

'See  Zoepfl,  D.  R.  G.,  Vol.  III.,  2J113,  111 ;  Holmes,  Common  Law, 
Lee.  X. 

*  Upon  some  such  theory  is  probably  to  be  explained  its  continuance  in 
Palestine  long  after  priests  and  their  moral  influence  had  come  into 
existence.  A  son  procreated  by  incest  or  adultery  was  legitimate,  even  in 
the  post-exilic  period.  S.  Mayer,  Rechte  der  Israeliten,  Romer  u. 
Athener,  Vol.  II.,  p.  463. 
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prodaction  of  the  reBult,  for  it  is  not  likely  that  the  masses 
would  be  influenced  in  their  daily  life  by  clerical  persuasion 
to  such  an  extent  as  to  change  their  habits  of  life,  if  those 
habits  themselves  had  not  conspired  largely  to  produce  the 
same  result.^ 

Evidences  of  the  early  succession  were  that  the  ancestor 
could  not  disinherit  his  successor,  the  successor  had  to  take 
unless  he  abandoned  the  group,^  the  successor  was  liable  to 
the  full  extent  of  his  inheritance  for  the  debts  and  delicts 
of  his  predecesssor ;  ^  no  descendant  of  the  heir  could  take^ 
but  the  succession,  if  he  was  dead,  would  go  to  one  of  the 
group  who  stood  in  the  same  degree  to  the  predecessor.*  The 
development  of  the  family  group  along  the  line  of  consan- 
guinity and  the  gradual  increase  in  the  alienability  of  prop- 
erty have  given  rise  to  different  tables  of  degrees  of  kinship 
and  to  dispositions  by  will  and  deed  or  other  conveyance. 
The  fact  that  priestly  influence  has  been  the  early  intellectual 
creator  of  formulae  and  inventions  to  carry  out  objective 
reforms  and  changes  has  tended  to  give  a  form  and  coloring 
to  many  devises  known  in  the  history  of  law  which  would 
otherwise  probably  not  have  existed.  The  modem  doctrines 
of  administration  and  distribution  find  difficulties  growing 
out  of  this  condition  of  things.  One  of  these  in  English 
law,  under  acts  relating  to  administration  of  the  estates  of 
deceased  persons,  is  that  an  administrator  who  has  committed 
waste  is  not  liable  to  his  successor  for  wasted  assets,  but  only 

»Zoepfl,  D.  R.  G.,  Vol.  III.,  ?113,  VII. ;  Scrutton,  Land  in  Fetters, 
48eq.;  Ross,  Early  Hist,  of  Landholding  among  the  Germanic  54  aeq,; 
Amos,  Civil  Law,  310 ;  Heam,  Aryan  Household,  Chap.  III.,  §5. 

*Zoepfl,  D.  R.  G.,  Vol.  III.,  §113,  VIIl. ;  Amos,  Civil  Law,  828,  830  ; 
Heam,  Aryan  Household,  Chap.  III.,  §6. 

^Zoepfl,  D.  R.  G.,  Vol.  III.,  gll3,  IX.;  Amos,  Civil  Law,  332. 

^Zoepfl,  D.  R.  G.,  Vol.  III.,  {113,  X. ;  Ross,  Early  Hist,  of  Landhold- 
ing among  the  Germans,  48. 


and  quite  numerous^   are  not  iniici^uv. j    ^   ^ 

addition  to  heirs  or  those  who  claim  to  be  heirs,  it  very  often 
becomes  a  difficult  matter  to  say  who  shall  bring  the  suit  for 
the  recovery  of  wasted  assets,  even  after  their  value  has  been 
ascertained.  The  estate  of  a  deceased  person  is  still  a  corpus 
so  long  as  it  remains  in  administration,  but  only  so  long  as 
it  remains  intact.  After  it  is  dissipated  it  seems  to  require 
the  skill  of  the  best  intellectual  ingenuity  to  work  out  satis- 
factory results.  It  would  have  probably  been  far  better  to 
treat  such  an  estate  as  a  corpus  even  as  to  that  portion  which 
has  been  wasted,  and  to  allow  the  successor  of  a  defaulting 
administrator  to  recover  for  the  diminution  thus  arising. 

The  place  of  family  spoken  of  by  Aristotle,  and  referred  to 
in  the  first  chapter  of  this  book  in  the  development  of  con- 
stitutional law,  is  illustrated  by  this  chapter.  We  note  how 
vague  all  general  affirmations  of  femily  influence  in  the 
creation  of  jurisprudence  are,  and  yet  we  observe  its  changing 
phases  coming  up  out  of  the  wrecks  and  ruins  of  the  past  to 
give  or  help  give  a  basis  for  a  broader,  national,  constitu- 
tional life,  in  our  most  modem  sense. 

SECTION   ni. — IN   THE  LAW  OF   OBLIGATIONS. 

An  obligation  may  grow  out  of  a  misfeasance  or  a  non- 
feasance or  a  contract.  Delicts  and  contracts  produce  obli- 
gations. An  obligation  rests  upon  all  human  beings  in  a 
greater  or  lesser  degree  to  perform  duties  to  mankind,  to 
kindred  and  to  the  state.  Such  is  its  present  broad  signifi- 
cation, acquired  from  Roman  sources.^  In  its  beginning  it 
represented  much  less.    We  now  consider  its  signification 

^Williams  on  Executors,  Vol.  I.,  marg.  pp.  822-827;  Beall  v.  New 
Mexico,  16  Wallace  Rep.  540  ;  State,  for  use,  etc.  v,  Bottaken,  34  Ark. 
148  seq.  An  administrator  cannot  set  aside  convejances  made  bj  dece- 
dents in  fraud  of  creditors.  Wait,  Fraudulent  Conyeyances  and  Cred- 
itors' Bills,  §112. 

'Ihering,  Geist,  etc.,  Book  III.,  Part  I.,  254,  p.  183. 


might  be  its  legal  signification  now.  It  was  thus  defined  in 
Roman  law  :  ^^  Obligatio  est  juris  vinculum^  quo  necessitate 
adstringimur  alicujus  solvendae  rei^  secundum  nostrae  civi- 
tatis  jura/'^  It  appears  to  have  been  a  legal  bond;  that  tied 
the  obliged  person  down  to  something ;  he  was  necessitated 
to  do  it.  The  definition  merely  summed  up,  in  a  general 
form,  what  in  detail  occurred,  and  had  occurred  time  out  of 
memory,  long  before,  in  the  Roman  world. 

These  duties  had  expanded  as  the  social  groups  formed 
and  enlarged.  The  stipvkdio  might  represent  eventually  the 
conspicuous  form  of  obligatio,  and  depositum,  pignus,  mutuuniy 
commodatumy  mandatum,  emptio-venditio,  might  represent 
classifications  of  contractual  obligation  as  the  community 
assumed  that  larger  sphere  which  goes  with  increase  and 
consolidation  of  population.  Yet  the  basis  upon  which  all 
rested  comprised  the  gelations  which  existed  between  indi- 
viduals, or  individuals  and  collective  groups,  respecting  a 
greater  or  less  control  over  another's  actions,  with  reference 
to  that  other's  sphere  of  activity,  either  with  or  without 
regard  to  the  use,  enjoyment  or  possession  of  some  other 
external  thing.^ 

No  doubt  in  the  earliest  stages  no  abstract  notion  of  duty 
or  obligation  existed.  The  things  that  were  done,  habit  or 
spontaneity  brought  about,  or  were  enforced  by  superior 
power.  Deprivation  of  a  possession  might  lead  to  forcible 
redress  and  recaption,  or  some  other  mode  of  revenge  which 
animals  visit  on  ofienders.^     Ties  of  birth  gave  possibility  to 

'Inst.  8,  18,  Pr.  Maine,  Ancient  Law,  Chap.  IX.  See,  however, 
Puchta,  Institutionen ,  §262  8eq, ;  Amos,  Civil  Law,  Part  II. ,  Chap .  III. ,  {1 . 

'Savignj,  Heutigen  romischen  Bechts,  Vol.  I.,  889;  Ihering,  Zweck 
im  Becht,  Vol.  I.,  156  aeq,,  270  aeq, 

'Compare  Maine,  Early  Hist,  of  Institutions,  Lecture  IX.;  Post, 
Ursprung  des  Rechts,  p.  110;  same,  Bausteine,  §{71,  148,  149;  Inst. 
III.,  xiii.,  2;  Maine,  Ancient  Law,  Chap.  IX.;  Spencer,  Principles  of 
Sociology,  Vol.  II.,  Part  V.,  Chap.  XIV.,  §588 ;  same,  Justice,  Chap. 
XV.;  Hunter,  Homan  Law,  852  aeq.;  Ihering,  Geist,  etc..  Part  III., 
Subd.  I(8ded.),210. 


poses ;  a  thing  might  be  exacted  from  him  who  had  to  be 
coerced  or  guarded  against ;  and  so  mviuum  and  pignua  might 
become  possible  eventualities.  So  general  a  phenomenon  as 
is  represented  by  obligation  lies  in  a  universal  custom  or 
habit;  whose  beginnings  are  apt  to  go  back  to  those  earliest 
forms  of  activity  from  which  society  emerged. 

It  seems  to  me  that  when  external  tribunals  came  to 
enforce 'the  performance  of  duties^  that  is  the  redress  of 
wrongs,  they  were  impelled  by  a  prevalent  feeling — the  out- 
come of  the  life  of  the  mass — that  the  status  had  been 
changed,  whereby  some  one  was  deprived  of  what  was  part 
of  his  integrity  as  a  member  of  the  group.  Thus  the  aspect 
of  dominion  over  some  physical  object  would  enlarge  to 
embrace  that  of  which  the  dominion  had  been  temporarily 
lost,  and  self-help  by  the  wronged  one  or  compensation  by 
way  of  transfer  of  some  other  object,  or  security  to  make 
good  his  claim  on  the  part  of  the  wrongdoer,  would  result.^ 
Here  are  embryonic  beginnings  of  a  quid  pro  quo. 

The  earliest  modes  of  redress  implied  the  idea  of  recaption 
or  of  remedying  a  trespass  by  more  or  less  forcible  means.'* 
Upon  this,  later  forms  of  actions  were  developments.  In  all 
forms  of  action  of  early  stages  the  aim  seems  to  be  to  restore 
the  prior  status.^  The  development  of  procedure  introduced 
the  classifibations  of  obligations  which  are  peculiar  to  later 
systems  of  jurisprudence.^   They  become  more  clearly  defined 

*  See  chapter  on  Procedure.  See  also  Law  Quarterly  Review,  Vol.  III. , 
166  seq.;  Holmes,  Common  Law,  Lee.  YII.;  Law  Quarterly  Rev.,  Vol.  L, 
162 ;  Pollock  on  Torts,  1-3  ;  Post,  Bausteine,  etc.,  ^§148,  149. 

'But  see  Schrader,  Handelsgeschichte  a.  Warenkunde,  9  seq.;  Leist, 
Graeco-Ital.  R.  G.,  Book  II.,  Chap.  II.,  §81,  and  p.  265. 

^  Pollock  on  Torts,  1 , 2  and  8,  and  Appendix  A,  note  by  F.  W.  Maitland  ; 
Holmes,  Common  Law,  Lees.  III.,  V.,  VII.;  Leist,  Graeco-Ital.  R.  G., 
Book  II.,  Chap.  III.  and  succeeding  chapters. 

*  Maine,  Ancient  Law,  concluding  part  of  Chap.  V. ;  Post,  Bausteine, 
€tc.,  2J40,  47,  71 ;  same  author,  Ursprung  des  Rechts,  Chap.  Xin. 

» Pollock  on  Torts,  2,  467,  note  by  F.  W.  Maitland.  Sir  Frederick 
Pollock  (Oxford  Lectures  and   Essays,  p.  61)  and  Leist  (Graeco-Ital. 


dennite  and  extensive  lunctions.  in  tbis  way  is  to  be 
explained  the  classification  of  delicts  and  contractual  obliga- 
tionS;  and  of  the  manifold  heads  of  each.  The  process  of 
development  takes  up  the  changing  views  and  usages  of  the 
community^  and  may  color  them^  render  them  perhaps  more 
difficult  to  comprehend  and  less  adapted  to  real  needs  than 
if  this  agency  were  less  active.  And  to  meet  the  evil,  new 
forms  and  fictions  may  have  to  be  devised  by  bench  and  bar 
so  that  the  law  may  be  consistent.  But  I  do  not  share  the 
view  of  Ihering  that  this  is  a  meritorious  activity  of  bench 
and  bar,  whereby  the  law  is  maintained  as  a  conservative 
and  perennial  benefactor.  The  evil  of  such  a  course  lies 
originally  in  a  want  of  appreciation  or  observance  of  the 
drift  of  the  community.  The  Roman  system  of  procedure 
was  as  largely  open  to  objections  on  account  of  its  techni- 
calities and  detail  as  was  the  common-law  procedure  of 
England.^ 

This  classificatory  influence  was  conspicuous  in  Soman  law, 
in  giving  more  definiteness  to  the  notion  of  the  quid  pro  quo 
which  constituted  the  causa  of  contracts  in  the  days  of 
Justinian  ;^  and  it  was  likewise  conspicuous  in  creating  the 
notion  of  consideration  which  forms  the  criterion  of  English 
and  American  contracts.  But  I  do  not  concur  in  the  state- 
ment that  courts  originated  the  conception  of  consideration* 
or  of  causa.     The  earliest  forms  of  exchange,  and  the  earliest 

R.  G.,  S§^0-62)  base  the  origin  of  contractual  law  upon  early  treaties 
between  tribes.  No  doubt  these  helped  to  create  the  ultimate  contractual 
characteristics,  but  they  were  not  the  sole  elements. 

^Compare  Keller,  Der  romische  Civil-Process,  etc.,  with  Stephen  on 
Pleading. 

"Compare  Puchta,  Institutionen,  §371  seq,;  Savigny,  Heutigen  rom. 
Rechts,  Vol.  III.,  860  &  n.;  Vol.  IV.,  225,  Vol.  V.,  526.  Holland,  Ele- 
ments of  Jurisprudence,  182. 

•Law  Quarterly  Review,  Vol.  III.,  166  seq,;  Holmes,  Common  Law, 
Lee.  VII.;  Pollock  on  Torts,  App.  A. 

'Holmes,  Common  Law,  Leo.  VII.;  Salmond,  Law  Q.  Rev.,  Vol.  III., 
166  seg. 


made  in  return.^  Neither  can  I  share  the  view  of  Mr.  Hare 
that  "  consideration  "  is  the  criterion  which  distinguishes 
English  legal  notions  of  contract  from  that  of  Rome.^  Meet- 
ing of  minds  is  as  much  an  element  in  English  as  in  Roman 
law,  and  Roman  law^  gave  almost  the  same  effect  to  the 
notion  of  a  quid  pro  quo  as  does  English  jurisprudence.* 

There  are  in  every  system  of  developed  jurisprudence 
numerous  forms  of  contracts,  such  as  written  and  verbal, 
express  or  implied  or  constructive  contracts,  contracts 
relating  to  personal  property  and  to  land,  bailments  of  all 
kinds  including  pledges,  mortgages,  agency,  partnership, 
sale,  assignment,  etc.  These  are  the  headings  for  branches 
of  that  class  of  obligations,  and  contain  the  essential  ele- 
ments of  the  contract.  They  do  not  represent  deductions 
logically  made  from  a  general  postulate ;  they  are  the  slow 
work  of  developing  industrial  social  activity.  The  summa- 
tion which  is  now  the  definition  of  contract  was  long  un- 
known in  early  jurisprudence,^  and  does  not  in  all  things 
find  an  echo  in  Roman  jurisprudence.  The  field  of  torts 
ramified  in  a  similar  way.  The  earliest  form  of  redress  was 
self-help  for  injury  done  to  the  person,  or  some  possession 
taken  which  was  regarded  as  of  value.^     The  word  tort  is 

^  Schrader,  Handelsgeschichte  u.  Warenkunde,  9  seq.  Compare  Leist, 
Graeco-Ital.  R.  G.,  §34. 

*  Hare,  Contracts,  Chap.  VII.  Compare  Pollock,  Contracts,  151 ;  also 
Law  Q.  Rev.,  Vol.  III.,  166. 

^  Holland,  Elements  of  Jurisprudence,  174 ;  Wharton,  Contracts,  24> 
seq.  Rewards  offered  are  binding.  Pollock  on  Contracts  (Wald's  ed.), 
13,  20.  Contracts  by  correspondence,  ibid,  14.  Acceptance  must  be 
communicated,  38  Mich.  692 ;  Anson,  Contracts,  Part  II.,  Chap.  I.,  §7. 

^Puchta,  Institution  en,  §272;  Holland,  Elements  of  Jurisprudence, 
182.  Compare  Law  Quarterly  Review,  Vol.  III.,  166,  and  Anson,  Con- 
tracts, Part  II.,  Chap.  II.;  with  Hare,  Contracts,  Chap.  VII.;  Holmes, 
Common  Law,  Lee.  VII. 

*  Pollock  on  Torts,  14, 15 ;  Ihering,  Zweck  im  Recbt,  Vol.  I.,  270  seq, 
*See  next  chapter.    Cf.  Pollock  on  Torts,  2,  467,  note  by  Mr.  P.  W. 

Maitland. 


wrong,  or  wrongful,  which  is  thought  to  do  violence  to  any 
right." '  \ 

All  contracts  aim  at  objects,  not  at  mental  conditions.  I 

The  law  takes  no  notice  of  mere  mental  operations  apart 
fipom  a  physical  expression  of  them.'  It  is  a  trite  law  that 
the  thought  of  man  is  not  triable,  for  even  the  devil  does  not 
know  what  the  thought  of  man  is.^  The  end  in  view  must 
be  of  some  utility;  it  must  not  aim  at  physical  impossi- 
bilities. And  though  immoral  contracts  are  vitiated,  and 
these  involve  elements  not  depending  for  their  distinguishing 
features  on  physical  factors,  still  there  is  a  large  play  of 
such  factors  here,  and  confessedly  of  social  factors,  for 
morals  themselves  are  largely  rvJea  of  action  which  the 
growth  of  society  has  left  as  a  heritage.*  K  a  contract  is 
always  an  agreement  it  is  such  because  that  is  frequently  % 

deduced  from  the  acts  of  the  parties.'^  Oredere  in  its  broadest 
signification  was  understood  by  Koman  jurists  to  denote  the 
transfer  of  a  thing  with  the  attendant  obligation  on  the  part 
of  the  receiver  to  return  it.®  Creditor  was  he  who  gave  some 
thing,  debitor  he  who  received  a  thing.''    When  the  thing 

» Pollock  on  Torts,  1,2. 

*Ahearn  v.  Ayers,  88  Mich.  692  ;  Pollock  on  Contracts  (Wald*s  ed.)i 
2,  note  a. 

'Brian,  Ch.  J.,  17  Bdw.  IV.,  T.  Pasch.  Case  2,  quoted  in  Brogdan  v. 
Met.  Ry.  Co.,  2  App.  Cas.  602,  692. 

< Spencer's  Data  of  Ethics;  Stephen,  Science  of  Ethics;  Maudsley, 
Physiology  and  Pathology  of  the  Mind  ;  same  author.  Body  and  Will ; 
Bain,  Senses  and  the  Intellect ;  same  author,  The  Emotions  and -the  Will ; 
Ribot,  Diseases  of  Memory ;  same  author.  Diseases  of  the  Will ;  Sully, 
Illusions ;  Luys,  Brain  and  its  Functions ;  Lewes,  Problems  of  Life  and 
Mind;  Romanes,  Mental  Evolution  in  Animals;  Fowler,  Progressive  i 

Morality;  Pollock,  Essays  in  Jurisprudence  and  Ethics,  Chap.  XI.; 
Ihering,  Zweck  im  Recht,  Chap.  IX. ;  Cope,  Origin  of  the  Fittest,  450  seq, 

^  Such  was  the  mode  of  its  origin.    Zweck  im  Recht,  Vol.  I.,  270. 

*Zweckim  Recht,  Vol.  I.,  157. 

"^  Ibid.  158, 271 .  Compare  Sohrader,  Handelsgesohichte  u.  Warenkunde, 
9  seq. 


abstraction  would  put  a  duty  on  a  debtor  of  returning  an 
equivalent  instead  of  the  thing  itself.  The  creation  of  money, 
coin,  or  a  circulating  medium  tended  to  produce  the  duty  of 
making  return  in  this  representative  of  value.^  Agency  is 
an  enlargement  of  that  form  of  representation  which  found 
expression  first  in  procurators  to  represent  those  who  had  no 
right  to  appear  for  themselves  in  the  tribunals.  The  baron, 
or  master,  was  the  first  form  of  this  kind  of  representative. 
A  cognitor  might  come  to  represent  another.  A  surety  or 
warrantor  for  or  to  another  was  frequently  obliged  in  early 
days  to  answer  for  his  principal  or  warrantee.^  The  early 
town  or  village  communities  had  to  answer  for  the  wrongs 
done  by  members  of  the  groups.'  A  combination  that  owned 
property  in  common  and  accumulated  property  for  common 
gain,  especially  when  commercial  purposes  were  in  view, 
became  designated  as  a  partnership,  joint  stock  company,  or 
a  corporation,  in  English  or  American  law ;  aocidas  in  Roman 
law.*  In  the  absence  of  other  evidence  a  partnership  might 
be  considered  as  organized  for  commercial  purposes.^ 

Nowadays  contracts  in  manifold  ways  disclose  their 
physical  bases.  The  consideration  usually  involves  a  physi- 
cal gain  or  disadvantage.  The  carrier's  contract  is  for  trans- 
portation of  commodities,  and  requires  delivery  unless 
excused  by  physical  events.  Words  are  inadequate  to 
relieve  the  carrier  from  the  consequences  of  his  own  negli- 
gence. All  bailments  are  based  upon  the  custody  by  the 
bailee  of  objects  of  value.    In  sales  or  transfers  of  property 

* Zweck  im  Recht,  Vol.  I.,  158  seq. 

'Siegel,  Geschichte  des  deutschen  Gerichtsverfahrens,  Beilage  L; 
Bssays  in  Anglo-Saxon  Law,  191,  218,  268,  254. 

*Rogge,  Ueber  das  Geriohtswesen  der  Germanen,  26 ;  Post,  Bausteine, 
§§148,  149 :  Leist,  Graeco-Ital.  R.  G.,  §§9, 10;  same,  Rom.  Societas,  15 ; 
Post,  African  Jurisprudenz,  §§26,  27. 

*0n  the  history  of  the  societas  see  Leist,  Zur  Qeschichte  der  romischon 
Societas. 

•Dig.  17,  2,7. 


against;  and  pecuniary  compensation  for  loss  is  expected. 
Here  no  language  is  adequate  to  convert  an  agent  of  an 
insurance  company  into  the  agent  of  an  insured  person.  In 
the  language  of  the  Supreme  Court  of  Illinois,  "  there  is  no 
magic  power  residing  in  the  words  of  [a]  stipulation  to  con- 
vert the  real  into  the  unreal.^^  ^  The  objects  and  duties  con- 
templated by  agencies,  partnerships,  corporations  are  usually 
material  in  their  nature,  except  where  the  object  is  moral  or 
religious  improvement.  Partnerships  and  corporations  are 
forms  of  contract  that  involve,  as  has  been  seen,  the  physical 
aggregation  of  more  than  one  individual;  and  this  phenome- 
non of  physical  aggregation,  as  already  said  in  a  former 
chapter,  has  contributed  to  give  character  to  these  special 
forms.  Work  and  labor  largely  form  the  basis  of  contractual 
obligation,  and  the  tests  of  inefficient  work  are  most  fre- 
quently of  a  material  nature.  In  determining  the  scope  of  a 
contract  it  is  admissible  to  introduce  evidence  of  "every 
material  fact  that  will  enable  the  court  to  identify  the  person 
or  thing  mentioned  in  the  instrument,  and  to  place  the  court, 
whose  province  it  is  to  declare  the  meaning  of  the  word  of 
the  instrument,  as  near  as  may  be  in  the  situation  of  the 
parties  to  it."  ^ 

Contractual  capacity  depends  upon  such  physical  phe- 
nomena as  a  healthy  brain,  a  sane  mind ;  upon  sex,  as  to 
whether  the  person  be  a  wife ;  upon  age,  as  to  whether  he  be 
a  minor.  Necessity  begets  capacity  in  cases  of  minority, 
where  the  preservation  of  life  and  physical  comfort  are 
involved,  and  physical  criteria  determine  what  are  necessaries 
within'this  rule. 

In  modern  English  and  American  law  a  tort  is  "  an  act  or 
omission  [not  being  merely  the  breach  of  duty  arising  out  of 

*  Commercial  las.  Co.  v.  Ives,  56   111.  402.    See  also  Bacon,  Benefit 
Societies  and  Life  Insurance,  g221. 
'  Elphinstone,  Rules  for  the  Interpretation  of  Deeds,  50  seq* 


grow  oat  of  an  act,  not  justified  by  law,  which  does  harm  to 
another  or  his  property,  or  in  failing,  when  duty  required,  to 
prevent  that  which  harms  another  or  his  property.^  In  other 
words,  action  and  inaction  entail  harmful  results  which  the 
courts  now  seek  to  rectify,  in  lieu  of  the  practice  of  self-help 
or  private  revenge,  which  might  otherwise  prevail.  The 
mode  of  redress  or  of  relief  is  by  pecuniary  fines  or  compen- 
sation. Circumstances  of  aggravation  disclosing  a  mental 
factor,  such  as  spite  or  vindictiveness,  entail  more  serious 
results,  in  the  shape  of  larger  compensation  and,  perhaps, 
imprisonment.  One  can  see  here  without  further  elaboration 
how  fundamental  are  physical  and  social  factors  in  the 
development  and  existence  of  the  law  of  torts.  Mention  has 
already  been  made  of  the  part  that  water  and  air  play  in  the 
creation  of  laws.  And  as  aggregates  of  individuals  form  in 
municipal  centers,  the  agency  of  these  elements  in  the  creation 
of  legal  regimen  expands.  This  physical  phenomenon  has 
also  been  mentioned  already.  Nuisances  are  torts  embracing 
a  wide  field,  growing  in  extent  with  the  development  of  new 
inventions  and  new  industrial  centers.  Slander  and  libel 
embrace  tortious  infractions  of  law,  which  have  been  modified 
by  the  need  of  communication  through  commercial  agencies 
respecting  the  condition  of  merchants  and  bankers." 

The  need  of  dwelling  on  physical  and  social  factors  in  the 
creation  of  the  law  of  obligations  is  revealed  every  day  of 
our  lives.  Indeed  they  cannot  be  lost  sight  of;  they  form 
constant  criteria.  But  they  are  apt  to  be  improperly  ignored 
in  the  creation  of  those  laws  which  tend  to  render  the 
mechanic  negligent,  under  the  protection  of  mechanic's  lien 
laws,  and  in  the  creation  of  usury  and  sumptuary  laws,  and 
laws  contemplating  a  patriarchal  regimen  on  the  part  of  the 
state.^ 

» Pollock  on  Torts,  1 9.  *  Ibid, 

^  Errant,  Law  of  Commercial  Agencies. 

*  See  on  this  subject  Spencer,  Man  yersas  the  State. 


The  law  of  procedure  is  now  classed  as  adjective  law/  as 
distinguished  from  rules  of  action  which  relate  to  substantive 
rights.^  But  the  classification  cannot  claim  to  be  based  on 
universally  valid  distinctions.  Courts  in  the  United  States 
have  not  hesitated  to  declare  enactments  of  legislative  bodies 
unconstitutional  where  they  seriously  interfered  with  remedies 
previously  existing,^  claiming  that  they  impaired  the  sub- 
stantial obligations  of  contracts,  or  tended  to  deprive  persons 
of  their  vested  rights.  Adjective  law,  in  virtue  of  the  use 
of  that  term,  would  seem,  according  to  modem  conception, 
to  occupy  a  subordinate  place.*  And  yet  in  early  days  it  was 
notoriously  otherwise.  So  great  is  the  ascendancy  of  the  law 
of  actions  in  the  infancy  of  courts  of  justice,  that  substan- 
tive law  has  at  first  the  look  of  being  gradually  secreted  in 
the  interstices  of  procedure ;  and  the  early  lawyers  can  only 
see  the  law  through  the  envelope  of  its  technical  forms.* 
The  earliest  known  codes  give  the  first,  if  not  the  predomi- 
nant, place  to  the  modes  or  methods  of  bringing  parties  into 
court.®  And  Sir  Henry  Maine  contends  that  the  authority 
of  the  court  of  justice  overshadowed  all  other  ideas  and  con- 
siderations in  the  minds  of  early  code-makers.'^    And  that 

*  Holland,  Elements  of  Jurisprudence,  Chap.  XV.;  Austin,  Jurispru- 
dence, gJ853,  1032, 1034 ;  Amos,  Science  of  Jurisprudence,  288. 

'  See  the  authorities  cited  in  the  preceding  note. 

'See,  however,  Austin  and  Amos,  supra.  Remedies  haxe  at  times 
been  inyested  hj  courts  with  the  character  of  property.  (See  Hare, 
American  Constitutional  Law,  Vol.  11.,  Lectures  87,  88.)  And  courts 
have  given  decisions  the  character  of  legislation.  Gelpche  v.  Dubuque, 
1  Wallace,  175,  206 ;  Havemeyer  v.  Iowa  Co.,  3  Wallace,  294  ;  Olcott  v. 
Supervisors,  etc.,  16  Wallace,  678  ;  Harris  v.  Jex,  55  N.  Y.  421. 

^  Maine,  Early  Law  and  Custom,  889. 

Ubid. 

*Id.  366  seq, ;  Hammond,  Introduction  to  Sanders'  Justinian ;  and  see 
authorities  infra, 

^ Early  Law  and  Custom,  383  aeq.;  Ancient  Law,  4. 


means  than  self-help^ — a  disposition  necessitated  by  the 
superior  power  or  prowess  of  the  offender  and  his  associates^ 
and  facilitated  by  that  pressure  which  an  aggregate  mass  of 
human  beings  may  exercise  upon  an  arbitrary  and  offending 
leader  or  leaders  of  the  mass.^  It  would  be  contributed  to 
by  the  desire  of  chiefs  to  make  control  over  the  tribe  or 
tribes  easier/  and  it  would  be  an  outcome  of  military  and 
priestly  regimen  seeking  to  obtain  control  over  the  discordant 
elements  of  the  mass.' 

Self-help  is  the  first,  as  it  is  the  most  natural,  form  of 
redress  known  to  beings  who  have  made  no  self-conscious 
strides  in  social  regimen.  It  is  a  form  of  redress  known  to 
animals,  and  is  likely  to  continue  long  after  social  factors 

'  *^  Der  Process  selbst  gehort  zu  den  friihst  entwickelten  Rechtsinstitu- 
tiouen.  Zu  einer  Zeit,  da  die  materiellen  RechtsbegriJSe  erst  in  sehr 
schwachen  IJmrissen  fiir  uns  sichtbar  werden,  begegnet  uns  der  Process 
bereits  in  ansgebildeter  und  pradsirter  Qestalt  and  bildet  einen  der 
altesten  Gegenstande  der  Gesetzgebung."  Ihering,  Geist  des  roraischen 
Rechts,  dritter  Theil,  g50,  p.  17;  Clark,  Practical  Jurisprudence,  21,  43 
seq.;  Pollock,  Torts,  21;  Woolsey,  Political  Science,  Vol.  IL,  §230; 
Spencer,  Principles  of  Sociology,  §522;  Leist,  Graeco-Ital.  R.  G.,  Book 
I.,  Chap.  III.,  §22,  pp.  138-86 ;  also  §§65,  66. 

*  Siegel,  Geschichte  des  dentschen  Gerichtsverfahrens,  §§1-8 ;  Leist, 
Graeco-Ital.  R.  G.,  §46.    Also  Book  III.,  Chap.  II. 

'Siegel,  supra,  §1. 

^Siegel,  supra,  Leist  attributes  a  good  deal  to  the  Erinyes,  the  anger 
of  the  slain  and  its  appeasement,  in  achieying  a  social  control  over 
remedial  procedure.  See  preceding  reference  in  notes  1  and  2.  But 
quere  whether  the  process  of  growth  was  not  at  first  the  reverse  of  what 
Leist  imagines.    See  also  Coulanges,  next  note. 

•Spencer,  Principles  of  Sociology,  Vol.  II.,  Part  V.,  Chap.  Xm.  De 
Coulanges  thinks  that  the  priestly  influence  was  permanent  and  was  im- 
bedded in  that  worship  of  ancestors  upon  which  ancient  society  was 
founded.  Ancient  City,  Book  III.,  Chap.  XL  He  says:  **  Law  and 
religion  were  but  one  ...  no  man  invented  them."  The  laws  "  presented 
themselves  witjiout  being  sought.*'  ''They  were  the  direct  and  neces- 
sary consequences  of  belief ;  they  were  religion  itself  applied  to  the 
relations  of  men  among  themselves."  See  also  Leist,  Graeco-Ital.  R.  G., 
Book  n.,  Chap.  III.,  and  Book  ill..  Chaps.  I.  and  II. 


a  self-conscious  realization  of  the  relation  between  the  human 
being  and  the  objects  he  surveys/  as  this  may  grow  upon 
him  by  slow  increment  of  experience,  so  may  the  impulse  to 
self-help  long  exist  and  develop  before  any  self-conscious 
formulation  of  meum  and  tuum  or  remedial  right  exists. 
Self-help  is  a  product  of  that  inherent  self-preservative 
impulse  which  induces  the  animal  to  defend  its  own  existence ; 
it  is  a  form  of  it,  broadening,  under  gregarious  influences, 
the  feeling  of  self-preservation ;  and  its  development  ^es 
on  in  social  life,  so  that  eventually  the  notion  of  self-preser- 
vation may  embrace  the  preservation  of  self  and  kindred 
and  much  of  that  with  which  the  self  has  surrounded  itself. 
Therefore,^  in  our  very  modem  law,  a  man  may  under  certain 
circumstances  slay  another  in  defense  of  his  family,  his 
house  and  household  goods.^ 

There  are  law-writers  who  contend  that  the  notion  of  right 
is  innate  to  the  earliest  being,*  upon  the  same  principle  that 
the  ethical   philosopher   claims  the   same   thing.*     Such  a 

^  As  to  which  see  Bomanes,  Mental  E7olution  in  Man,  Chapters  V.  to 
IX.  inclusive. 

*C/.  Bishop,  Grim.  Law,  Vol.  I.,  Chap.  LVI.,  for  further  instances. 
Holland,  Elements  of  Jurisprudence,  215,  where  he  states  that  a  new 
right  may  be  realizable  by  the  regulated  self-help  of  the  injured  person, 
as  when  he  is  allowed  to  push  a  trespasser  out  of  his  field,  or  to  pull  down 
a  wall  which  has  been  built  in  his  path.  Ibid,  165,  272.  Nations  exer- 
cise the  right  of  self-help,  such  as  reprisal.  The  notion  of  the  sanctity  of 
the  house  is  found  at  an  early  stage  of  political  life.  Leist,  Graeco-Ital. 
B.  G.,  g38,  p.  247.     Hearn,  Aryan  Household,  p.  222. 

'Cy.  preceding  note. 

^Ihering,  Geist  des  romischen  Bechts,  Vol.  L,  §X.;  Kant,  Philosophy 
of  Law ;  Fichte,  Science  of  Bights ;  Stirling,  Lectures  on  the  Philosophy 
of  Law  ;  Miller,  Lectures  on  the  Philosophy  of  Law,  Lect.  I. 

^Cf,  Lecky,  History  of  European  Morals,  Vol.  I.,  Chap.  I.;  Porter, 
Human  Intellect ;  Green,  Prolegomena  to  Ethics ;  Martineau,  Types  of 
Ethical  Theory,  Vol.  II.;  Courtney,  Constructive  Ethics;  Kant,  Kritic 
der  practischen  Vernunf  t ;  Fichte,  Science  of  Thought.  But  see  contra, 
Leslie  Stephen,  Science  of  Ethics ;  Spencer,  Data  of  Ethics ;  Sidgwick, 
Method  of  Ethics ;  Fowler,  Principles  of  Morals,  Vol.  II. ;  Bain,  Moral 


edge,  progresses  by  a  gradually  extending  synthesis.^  A 
Scotch  jural  philosopher,  who  is  Kantian  in  his  belief,  in 
speaking  of  the  relation  of  the  individual  to  the  universe, 
combats  such  a  notion  as  the  innateness  of  legal  right  when 
he  says  :  "  In  the  age  of  infancy  [man]  is  subject  to  physical 
law.  His  obedience  to  custom  is  almost  a  nervous  involun- 
tary reaction."^  And  as  the  views  of  the  evolutionist  may 
be  reconciled  with  those  of  the  intuitionist,  in  ethics,  by 
predicating  of  mind  a  capacity  for  developing  in  the  course 
of  ages,  and  social  historical  continuity,  under  favorable  con- 
ditions, a  comprehensive  and  deep  moral  sense  or  sentiment, 
so  may  these  views  be  reconciled  with  mine  in  assuming  the 
eventual  rise  of  a  disposition  to  observe  jural  rules  of  action. 
A  condition  of  human  kind  in  which  self-help  is  the  sole 
form  of  redress  must  be  coequal  to  that  of  the  brute.  May 
the  group  be  of  a  peaceful  disposition  or  otherwise,  self-help 
for* a  deprivation  of  what  the  individual  possesses,  whether 
life,  freedom  or  objects,  must,  if  the  sole  remedy,  lead  to 
anarchy — anarchy  in  which  the  law  of  survival  decides  in 
favor  of  the  most  powerful.  In  the  earliest  known  form  of 
political  society  self-help  has  in  a  measure  become  superseded 
by  more  orderly  modes  of  redress.  Since  self-help  depends 
upon  the  ability  and  inclination  of  the  wronged  one  to  obtain 
redress,  and  the  strength  of  his  following,  a  form  of  compen- 
sation, by  way  of  arbitrament,  voluntarily  resorted  to  or 
coerced  by  the  chief  of  the  whole  clan  or  tribe,  would  be 
instrumental  in  establishing  a  primitive  form  of  ordered 
remedial  procedure.  Another  step  would  be  when  self-help, 
though  still  permitted,  is  supervised  and  restrained  by  a  more 
effective  authority.    The  ultimate  course  of  developing  social 

Science  ;  Maudsley,  Physiology  and  Pathology  of  the  Mind  ;  same,  Body 
and  Will ;  G.  H.  Lewes,  Study  of  Psychology ;  same,  Physical  Basis  of 
Mind ;  Bain,  Senses  and  the  Intellect ;  same,  Emotions  and  the  Will ; 
Ribot,  Diseases  of  Memory  ;  same,  Diseases  of  the  Will ;  Luys,  The  Brain. 

*  Miller,  Philosophy  of  Law,  43. 

UHd,,  367. 


in  favor  of  social  powers  aud  rights ;  to  narrow  tne  ngoi  oi 
self-help  in  favor  of  an  orderly  course  of  remedial  procedure 
in  courts.  Military  discipline^  in  the  rudest  political  groups^ 
makes  for  such  a  form  of  discipline.^  If  we  look  to  savage 
tribes  we  see  justice  administered  in  a  primitive  gathering  of 
armed  men  which  is  at  once  a  council  of  war,  a  rude  politi- 
cal assembly,  and  a  judicial  body.  Among  the  Hottentots 
the  whole  kraal  with  the  chief  sit  in  the  open  fields  in  a 
circle;  all  matters  are  determined  by  a  majority.  If  the  cul- 
prit is  convicted,  and  he  is  adjudged  guilty  of  death,  sentence 
is  executed  on  the  spot.  The  chief  is  the  first  executioner,  he 
striking  the  first  blow,  and  is  followed  by  the  others.  Such 
a  form  of  administering  justice  is  to  be  found,  with  variations 
of  detail,  among  many  tribes.  Relics  of  it  are  found  among 
the  Greeks  in  Homeric  days,  where  justice  was  administered 
in  the  midst  of  the  assembled  agora.  Among  the  tribes  of 
Europe  justice  was  administered  by  the  whole  tribe,  in  the 
open  air,  and  relics  of  their  administration  continued  until 
the  ramified  control  peculiar  to  national  development  grad- 
ually superseded  it. 

When  the  impulses  of  self-preservation,  including  the 
defense  of  sustenance,  mates  and  sometimes  progeny,  came 
into  collision  with  the  needs  or  corporate  feeling  of  the  aggre- 
gate into  which  the  individual  existence  of  the  members  of 
the  tribe  or  herd  was  merged,  it  necessarily  yielded  to  the 
latter.  And  in  this  way  a  corporate  form  of  redress  would 
come  to  supersede  in  a  measure  the  more  animal  and  unreas- 
oning mode  of  redress  by  private  vengeance  or  caption. 
The  forms  in  which  the  corporate  control  took  shape  varied 
perhaps  in  details.  It  would  not,  if  aroused  to  action, 
tolerate  a  breach  of  those  forms  of  enjoyment  and  possession 

^  That  this  was  the  case  among  the  earliest  Greeks  and  Italians  see 
Leist,  Graeco-Ital.  B.  G.,  §43  aeq,;  among  the  early  Germans,  Siegel, 
Geschichte  des  deutsohen  Gerichtsverfahrens,  jHU^tm ;  Essays  in  Anglo- 
Saxon  Law,  188  aeq.;  and  among  Semitic  peoples,  Smith,  Beligion  of 
he  Semites,  897-400. 


standing.  The  tribe  would  endeavor  to  maintain  its  own 
integrity  by  resisting  pressure  from  without^  and  by  setting 
beyond  the  pale  of  its  protection  members  who  fled  or 
resisted  it.  A  military  regimen  begot  subordination  and 
discipline;  under  some  head  or  chief;  the  needs  of  a  military 
life  would  supersede  individual  claims.  The  expansion  of 
groups  that  became  possible  with  enlarged  military  needs 
and  experience  occasioned  a  limitation  of  individual  license^ 
so  that  the  unregulated  and  anarchic  mode  of  redress  by  self- 
help  became  more  and  more  superseded  by  the  larger  disci- 
pline of  the  social  body,  however  rude  or  immature,  in  which 
the  individual  was  merged.  The  belief  in  ghosts  or  spirits 
of  departed  heroes  (later  also  domestic  manea)  tended,  in  con- 
junction with  the  peculiar  fancy  which  infantile  minds 
disclose,  to  create  a  faith  that  enabled  the  leader  or  leaders 
of  tribes  or  lesser  groups  to  invest  with  a  kind  of  sacredness 
such  control  and  administration  as  there  was. 

In  any  event,  early  in  the  career  of  mankind  that  which 
the  early  being  is  found  to  hold  in  awe  is  the  court  or 
tribunal  which  exercises  dominion  over  the  afiairs  of  his 
social  life  and  duties.  And  death  is  for  the  most  part  a 
penalty  which  he  recognizes  and  accepts  for  disobedience. 
And  though  it  does  not  occur  at  first,  yet,  after  a  while,  the 
arbitrary  reprisal  whereby  is  sought  to  be  recovered  the  thing 
taken  away,  yields  to  the  social  penalty  for  thievery  and 
desecration  of  the  family  group,  or,  as  discipline  becomes 
more  eflectual,  to  compensation  by  way  of  penalty  or  satis- 
faction. 

In  the  days  of  Charlemagne,  when  the  less  organized  tribal 
groups  were  more  or  less  controlled  by  a  national  form  of 
administration,  and  the  perdurable  process  of  merger  into  a 
larger  national  unity  had  begun,  governmental  control  through 
courts  had  superseded  self-help  in  many  matters.  It  is  true 
that  the  administration  of  justice  was  still  ineffective  and 
unorganized,  and  that  self-help  still  largely  prevailed.     Yet 


meetings  embracing  wider  areas;  also  there  was  a  royal  or 
kingly  control ;  all  of  which  contributed  to  substitute  the 
king's  peace  for  the  tribe^s  peace,  and  governmental  relief 
either  by  capital  punishment,  compensation  in  the  shape  of 
weregeld  or  in  other  forms,  or  restitution  of  property  or  its 
equivalent,  for  self-help.^ 

The  organization  of  a  central  administrative  body  tended 
eventually  over  a  greater  or  less  stretch  of  territory,  every- 
where where  it  came  to  pass,  to  supersede  the  rough-and7 
ready  forms  of  redress  of  the  nomad,  or  the  better  regulated 
modes  of  procedure  of  herdsmen  and  primitive  husbandmen. 
The  exercisers  of  spirits,  the  priests,  are  the  most  influential 
framers  of  regulated  modes  of  procedure,  as  they  are  the 
reformers  of  unregulated  language  and  the  promoters  of  such 
limited  arts  as  there  may  be  in  the  early  stages  of  man's 
progress.  These  intermediaries  between  the  gross  idolaters 
among  early  mankind  and  the  supernatural,  obtain  a  control 
over  the  primitive  mind  which  goes  as  far  as  the  power  of 
any  chieftain  may  aspire  to,  and  through  them  the  court  or 
tribunal  may  become  respected  and  followed ;  but  the  tribunal 
itself  was  a  thing  of  slow  and  painful  and  erratic  growth, 
only  emerging  into  light  as  it  was  forced  into  prominence  by 
military  growth  or  by  pressing  pastoral  or  agricultural 
interests,  or  as  it  was  called  into  existence  and  a  larger  life 
by  the  expansion  of  the  family  group  and  the  extension  of 
the  patria  potestas.  Simultaneously  with  such  a  -growth  was 
the  expansion  in  numbers  of  household  gods,  and  gods  of 
the  larger  unity — which  larger  unity,  though  based  on  house- 
holds, likewise  promoted  their  growth;  and  this  unification 
eventuated  in  a  pontifical  extension  over  the  priestly  and, 

'  A  similar  development,  with  of  course  differences  of  details,  is  notice- 
able among  the  ancient  Greeks  and  Italians.  Leist,  Graeco-Ital.  R.  G., 
§48  8eq,  And  among  African  tribes,  so  far  as  relates  to  the  earlier  stages, 
Post,  African  Jarisprudenz,  Vol.  2,  Parts  VI.  and  VII.  See  also  Pollock, 
Essays,  ''The  King's  Peace.'' 


ancient  Greece  and  in  medieval  Europe  through  the  pontifical 
class.^  It  produced  a  casuistical  system  which  facilitated 
governmental  control;  but  it  was  in  conflict  with  those 
customs  of  the  people  which  their  pursuits  from  time  im- 
memorial had  been  creating  and  building  up,  whether  in  the 
closer  and  larger  corporate  aggregate,  or  among  the  more 
diffused  non-urban  population.  On  this  account  the  system 
of  procedure  occupies  a  lesser  place  in  the  development  of 
jurisprudence  than  do  the  expanding  rules  of  substantive 
law — substantive  law  which  stands  for  legal  conduct  as  dis- 
tinguished from  merely  moral  conduct.  While  procedure 
was  among  the  most  noteworthy  contributing  agencies  of  law, 
especially  in  the  days  when  substantive  law  was  recognized 
most  definitely  in  connection  with  the  disposition  to  obtain 
redress — to  effectuate  the  feelings  incidental  to  use,  enjoyment 
and  possession,  and  the  rupture  of  those  feelings  by  depriva- 
tion— it  ceased  to  play  the  like  conspicuous  part  as  societies 
grew  to  civilization  and  maturity.  Eventually  the  rules  of 
mine  and  thine  obtained  a  force  and  recognition  by  usage 
and  habit  and  example,  as  ethical  rules  do. 

Even  more  decidedly,  because  they  builded  on  data  that 
touched  the  needs  and  interests  of  mankind  more — upon  a 
scale  which  the  somewhat  sterile  forms  of  procedure  could 
not  be  expected  to  obtain.  And  when  these  substantive 
rules  and  customs  became  displaced  by  the  casuistical  con- 
ceptions of  priestly  inventors,  the  rules  and  forms  of  procedure 
were  rendered  even  less  prolific  of  change  and  increment 
than  before.  The  substantive  law,  embracing  thereunder  the 
remedial  rights  (save  the  forms  of  procedure)  which  one  is 
entitled  to,  covers  a  much  wider  field  in  jurisprudence  than 
mere  procedure. 

However  complex  and  scholastic  in  form  the  procedure 

>C/.  Keller,  Rom.  Process;  Year  Books  of  32  and  33  Edw.  I.,  edited 
by  Alf.  J.  Harwood,  Preface  xi.,ae^.;  Leist,  Graeco-Ital.  R.G.,  Book  II., 
Chap,  in.,  Book  III.,  Chap.  II. 


movement,  one  of  the  principal  effects  of  which  has  been  to 
counteract  and  destroy  the  artificial  and  formal,  though 
astute,  creations  of  casuistical  thinkers  and  believers.  In- 
dustrial activity  in  commerce,  in  husbandry,  in  obtaining 
the  means  of  subsistence  and  wealth,  has  driven  the  tribunals 
of  the  land  to  recognize  the  validity  of  arbitration  tribunals 
which  before  were  not  accorded  the  same  recognition ;  it  gave 
a  place  and  power  to  the  jury,  especially  under  Lord  Mans- 
field, which  radically  enlarged  the  influence  of  mercantile 
customs ;  it  induced  the  eventual  abandonment  of  the  artificial 
creations  of  the  past,  for  a  more  simple  and  practical  system 
of  procedure.  It  is  revolutionizing  the  work  of  the  lawyers 
in  the  pursuit  of  redress.  It  has  operated  to  ameliorate  the 
law  of  imprisonment  for  debt,  the  law  relating  to  married 
women,  the  law  relating  to  exempt  property,  so  that  now,  at 
least  in  the  United  States,  the  largest  function  of  the  lawyer 
consists  in  making  judgments  productive.  Industrial  life 
has  tended  to  enlarge  the  recourse  to  attachments,  creditors' 
bills,  injunctions,  receivers.  When  railroad  properties  are 
involved,  the  functions  of  courts  have  been  carried  so  far  as 
to  involve  the  issuance  of  receivers'  certificates  in  large  sums 
for  construction  and  other  purposes.  The  doctrine  of  courts 
that  their  receivers  cannot  be  interfered  with  by  other  courts 
found  vigorous  opposition,  as  the  danger  to  practical  interests 
thus  entailed  became  conspicuous,^  until  Congress  intervened 
by  positive  enactment  and  provided  a  remedy.^  The  appoint- 
ment of  receivers  of  railroads  leading  to  the  evil  that  large 
masses  of  meritorious  claimants  were  inequitably  deprived  of 
large  rights,  produced  an  exceptional  doctrine  in  favor  of 
such  claimants,^  that  seems  to  have  departed  from  previous 
doctrines  preservative  of  the  rights  of  mortgagees. 

^See  Dow  v.  M.  &  L.  B.  B.  B.,  20  Fed.  Bep.  266;  Am.  Law  Beview, 
Vol.  XIX.,  400  aeq. 

>  Acts^of  1888  (50th  Congress),  Chap.  866,  Sees.  2,  8. 

>  American  Law  Beview,  Vol.  XIX.,  400  aeq. 


lies  procedure  and  sustains  it,  though  it  forced  adjective  law 
into  new  and  more  serviceable  forms,  did  not  prevent  the 
tendency  toward  the  casuistical  expansion  of  those  forms  and 
incidental  doctrines  which  eventuated  in  another  and  not  less 
elaborate  system  of  unfamiliar  detail  to  the  layman  than  before. 
The  tendency  to  multiplication  of  forms  is  manifest  as  well 
in  legislative  rules^  as  in  court  and  church  service.  The 
development  of  forms  necessarily  ensues  where  a  profession 
exists  to  apply  them ;  necessarily  exists,  too,  because  the  pro- 
motion of  order  and  discipline  in  remedial  justice  requires 
forms.  The  utility  of  forms  of  procedure  in  the  growth  of 
law  is  affirmed  by  Ihering  to  be  conspicuously  illustrated 
in  Koman  jurisprudence,  and  he  asserts  that  it  lost  its 
scientific  character  as  the  slow  changes  inaugurated  by  the 
courts  and  lawyers  in  Rome  were  superseded  by  the  naturally 
too  radical  legislation  of  reformers.^  Yet  it  is  noteworthy 
that  despite  Ihering's  assertion,  legislation  has  increased  in 
volume  and  has  become  indispensable  to  make  German 
remedial  law  conform  less  to  Eoman  standards  and  more  to 
the  needs  of  Grerman  communities.  The  forms  are  the  sub- 
ordinate part  of  remedial  law;  the  principles  which  underlie 
these  forms  are  of  primary  importance — that  is,  a  qualified 
tribunal,  a  fair  examination,  a  speedy  trial,  a  proper  appli- 
cation of  the  rules  of  substantive  law,  and  the  enforcement 
of  the  judgment  of  the  court  as  far  as  practicable — principles, 
in  short,  calculated  to  satisfy,  as  far  as  legitimate  and  prac- 
ticable, the  passion  for  recovery  of  things  of  value. 

The  law  of  evidence  is  the  creature  of  experience  rather 
than  logic,*  and  in  studying  the  history  of  it  one  cannot 
escape  the  necessity  of  tracing  that  experience.*    Evidence  is 

See  Woodrow  Wilson,  Congressional  Government. 

*Geist  des  romischen  Rechts,  §48  ^e^. 

^That  formal  logic  is  untrustworthy  as  a  working  system  for  affairs  of 
experience,  see  Sedgwick,  Fallacies ;  Spencer,  Principles  of  Psychology, 
Vol.  II.,  Part  VI.,  especially  Chap.  VIII.;  also  Part  VIII.,  Chap.  III. 

^  James  B.  Thayer,  Presumption  and  the  Law  of  Evidence,  Harvard 
Law  Review,  Vol.  III.,  146. 


reasoning  other  than  what  is  found  in  the  "  laws  of  thought."^ 
We  have,  in  our  inherited  system  of  municipal  laws,  what  is 
peculiar  to  English-speaking  people — a  law  of  evidence.  In 
its  main  features  it  is  unknown  upon  the  continent  of  Europe. 
It  developed  in  England  because  they  had  the  jury  in  Eng- 
land, or  rather  because  in  England  they  did  not  give  up  the 
jury.  On  the  Continent  they  had  the  jury  seven  and  eight 
hundred  years  ago,  but  they  lost  it.^  Evidence  of  intention 
not  culminating  in  acts  is  of  no  value.  Physical  phenomena 
form  the  groundwork  of  evidential  values  in  courts  of  law — 
t.  e.  matters  of  fact. 

The  judges  of  courts  and  the  other  constituent  parts  of 
judicial  tribunals  likewise  reflect  the  growth  of  society. 
They  have  come  to  take  a  co-ordinate  place  in  the  body 
politic  alongside  of  the  legislative  and  executive  depart- 
ments of  government.  Originally  they  formed  a  part  of 
the  legislative  and  executive  body.  The  earliest  judge  is  a 
priest  or  a  head  man  of  a  given  tribe.  He  is  not  the  exponent 
or  interpreter  of  enactments,  but  he  enforces  the  customs 
which  the  life  of  his  and  the  tribe's  surroundings  has  made 
possible.  When  a  country  becomes  peopled  with  various 
groups  following  war,  herding  or  husbandry,  the  chief  and 
priest  become  separated.  The  one  takes  up  war  and  govern- 
ment as  a  pastime,  the  other  takes  up  the  spiritual  functions. 
But  the  rules  of  spiritual  welfare  become  an  ameliorating 
influence  which  adds  to  and  colors  the  other  practical  usages. 
The  warrior  chief  and  his  associates  summon  him  to  decide 
the  issues  of  meum  and  tuum,  where  the  more  arbitrary  will  of 
a  despotic  mind  is  restrained  from  forcible  caption  or  seizure. 
And  in  time,  as  the  communities  cement  together  by  the 
construction  of  roads,  intercourse,  trafiio,  and  spread  of  more 
enlightened  and  cosmopolitan  usages,  the  warrior  chief  be- 

*  Spencer,  Psychology,  ubi  supra.  'Thayer,  ubi  supra. 
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executive  body,  and  the  judicial  body  obtains  a  place  apart* 
The  priests  monopolize  the  functions  of  judges,  until  the 
practical  needs  of  the  political  unit  become  antagonistic  to 
the  purely  theoretical,  casuistical  and  spiritual  ideas  and 
forms  of  thinking  of  priestcraft.  The  courts  obtain  their 
modern  form  more  and  more  as  they  yield  to  the  demands 
for  practical  enforcement  of  rights  and  duties — rights  and 
duties  as  they  have  become  recognized  in  the  industrial  and 
commercial  world;  meaning  by  that  world  also  all  those 
forms  of  domestic  relationship  and  incidental  rights  and 
duties  which  continued  to  exist.  In  this  development  the 
jury,  grand-jury,  the  constable,  sheriff,  bailiflF,  marshal,  chan- 
cellor, as  well  as  the  judge  or  justiciar  or  arbitrator,  have 
played  a  part,  and  each  has  a  history  of  its  own.  They  all 
begin  their  career  back  in  the  days  of  tribal  life,  except  per- 
haps the  chancellor,  whose  earliest  functions  were  those  of 
scribe  and  who  was  of  priestly  cast.*  Earliest  tribes  had  no 
scribe. 

The  maxims  of  judicial  administration,  such  as  that  judges 
shall  be  unbiased  and  not  related  to  the  parties,  and  that 
justice  shall  be  freely  and  fairly  administered  without  fear, 
favor  or  affection,  had  no  place  in  tribal  life.^  These  repre- 
sent the  final  verdict  of  developing  society,  brought  about 
by  painful  experience.  The  jury,  now  selected  because  of 
their  unfamiliarity  with  the  facts,  are  still  selected  from  the 
vicinage,  thus  testifying  to  their  original  function  of  neigh- 
bors, lookers-on  and  witnesses.     They  are  still  selected  for 

^Stubbs,  Cons.  Hist,  of  England,  Vol.  I.,  par.  121;  Waitz,  Deutsche 
Verf.  Geschichte,  Vol.  11.,  pp.  409,  410,  411  seg,;  Gneist,  Hist.  Eng- 
lish  Constitution,  Vol.  I.,  267,  268  and  notes  ;  Kerly,  History  of  Equity ,^ 
Chap.  II.    See  further  on  this  subject  the  next  succeeding  chapter. 

*  A  glance  at  Hesiod,  Works  and  Days  (see  Ancient  Classics  for  English 
Readers,  867),  will  show  the  causes  for  complaint  on  this  score  in  his  day» 
See  also  Aristotle,  Politics,  Book  VI.,  Chap.  V. ;  Felix,  Einfluss  derSitten 
u.  Oebrauche,  etc.,  pp.  81,  47, 110;  Tacitus,  Annales,  II.,  84;  IV.,  31  ^ 
XIV.,  28. 


thus  enunciated;  and  a  too  comprehensive  exercise  of  the 
franchise  threatens  to  make  judges  who  are  too  subservient 
to  the  popular  voice. 

The  course  of  judicial  administration  has  on  this  account 
been  marked  by  eccentric  growths  and  contradictory  classifi- 
cations. At  no  time  in  its  history  has  the  bar  been  able  at 
all  times  to  predict  a  certain  result  in  mooted  cases.  The 
character  of  the  judge  plays  a  significant  part  in  the  practical 
administration  of  justice.  Much  depends  upon  his  sympa- 
thies^ his  familiarity  with  needs  and  abuses^  and  upon  his 
mental  range.  Such  men  as  Papinian^  Hardwicke,  Mans- 
field and  Marshall  make  an  epoch  by  the  superiority  of  their 
mental  reach  and  judicial  prescience.^ 

^  The  application  of  substantive  law  by  courts  Is  shown  in  the  philosophy 
of  the  doctrine  of  precedent,  upon  which  subject  something  has  been  said 
in  the  first  chapter  of  this  work. 


man&s.-  xnts  lorm  it  tooK  m  its  expansioB  into  a  larger  clan 
or  tribe  depended  upon  whether  it  inhabited  mountains  or 
plain^  whether  it  pursued  a  predatory,  a  herdsman's  or  a 
husbandman's  occupation.  When  it  assumed  that  of  the 
more  settled  occupations  it  had  connected  itself  with  land 
and  a  form  of  residence.*  The  genos  of  Aristotle,  the  gens  of 
Rome,  the  mark  or  gemdnde  of  the  Teutonic  people,  the  Irish 
dan,  and  the  village  community  of  the  East,  may  be  regarded 
as  essentially  the  same  thing,  at  least  to  the  extent  that  each 
depended  upon  a  settled  place  of  rendezvous  or  abode.*  Omos 
and  gens  show  a  blood-kinship  which  lies  at  the  root  of  the 
association.*  The  mutual  obligations  of  clansmen  were  some- 
times of  the  closest  kind;  every  clansman  was  bound  to 
assist  and  support,  in  all  his  difficulties,  every  other  clans- 
man. The  relics  of  this  are  apparent  in  later  times,  in  the 
duty  the  clan  or  village  community  or  township  owed  to  its 
members  to  defend  them,  pay  their  fine,  help  them  to  procure 
redress,  and  the  like.^  If  one  kinsman  wronged  another  the 
remedy  had  to  be  sought  in  the  domestic  tribunal.  If  a 
member  was  killed  by  a  stranger  the  clan  took  vengeance 
upon  him.^    When  compensation  was  made  by  wergild  or 

*Hearn,  Aryan  Household,  Chaps.  III.,  IV.,  V.,  VI.  Pustel  de  Cou- 
langes,  Ancient  City,  Books  I.,  II.  Goulanges,  however,  gives  this  early 
association  too  elaborate  a  constitution  and  a  too  developed  cult. 

'Leist,  Graeco-Ital.  Rechtsgeschichte,  Book  L,  Chap.  III.;  Freeman, 
Comparative  Politics,  Lee.  III. ;  Laveleye,  Primitive  Property ;  Hearn, 
aupra ;  Maine,  Village  Communities  in  the  East  and  West ;  same,  Early 
Hist,  of  Institutions;  same,  Early  Law  and  Custom;  Gomme,  The 
Village  Community,  Chaps.  I.  and  II. 

^Leist  and  Freeman,  last  citation.  See  also  Kuhn,  Entstehung  der 
Stadte  der  Alten,  and  the  other  authorities  referred  to  in  the  last  pre- 
ceding note. 

^See  authorities  cited  in  last  preceding  note,  Platner,  Beitrage  zur 
Eenntniss  des  attischen  Rechts,  Chaps.  IV.,  V.;  and  Chap.  II.,  Sec.  II.; 
also  Chap.  III.,  Sec.  II.  What  is  meant  in  earliest  days  by  blood-kinship 
is  shown  by  Smith,  Kinship  in  Arabia,  Chaps.  I.,  II.,  and  VII. 

>  Hearn,  Aryan  Household,  Chap.  V.,  §6.  ^Ibid, 
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community,  as  in  all  early  societies,  the  degree  of  security 
and  distinction  which  each  member  enjoyed  depended  chiefly 
upon  the  number,  wealth  and  power  of  his  kindred,  and 
there  was  little  temptation  to  any  one  to  separate  from  what 
has  been  called  the  family.  But  if  the  tie  of  kinship  created 
rights,  it  also  involved  obligations  which  might  become 
burdensome.  As  civilization  advanced  and  members  of  the 
maegih  became  wealthy  and  powerful,  or  attained  a  higher 
position,  a  tendency  appeared  on  the  part  of  these  to  ignore 
their  poorer  kinsmen.  Afterwards  it  came  to  the  point  that 
a  freeman  did  not  need  to  pay  the  weregild  with  a  slave,  or 
with  one  who  for  any  cause  had  forfeited  his  freedom.  The 
kinsmen  lost  their  share  in  the  weregild.  And  the  widening 
of  territorial  control  tended  to  destroy  this  clan  integrity 
still  more.^  At  Athens  and  at  Rome  the  gentes  were  gathered 
together  in  a  higher  union,  that  of  the  curia  or  the  home,  or 
later  phratria.  This  stage  corresponds  with  that  of  the  Hofe 
of  Germany,  in  all  probability.  In  Athens  and  Rome  they 
yielded  to  the  hegemony  of  some  mothev  gens,  or  to  some  village 
community  which  had  obtained  the  hegemony  by  ancestral 
priority,  force  or  priestly  cooperation.^  That  was  likewise  true 
of  Germanic  tribes.®   A  phratria  was  at  first  a  brotherhood,  an 

association  of  individuals  clustered  around  a  central  figure 

■ 

^Ibid,  See  also  Essays  in  Anglo-Saxon  Law  (The  Anglo-Saxon  Family 
Law). 

'Essays  in  Anglo-Saxon  Law,  189.  Compare  Seebohm,  The  English 
Village  Community ;  Maine,  Early  Law  and  Custom. 

^Leist,  loe.  cit.;  Freeman,  Comparative  Politics,  Lect.  III.;  Euhn, 
Entstehung  der  Stadte  der  Alten ;  Platner,  Beitrage  zur  Kenntniss  des 
attischen  Reohts,  Chap.  Y.;  de  Coulanges,  Ancient  City,  Book  III.; 
Marquardt,  Romische  Staats-Verwaltung,  2d  ed.,  Vol.  I.,  Chap.  I. 

^Landau,  Die  Territorien,  Part  II.,  108  seq, 

^  Compare  Euhn,  Entstehung,  etc. ;  Freeman,  jpas^'m;  Fustel  de  Cou-. 
langes.  Ancient  City,  Book  III.  It  may  be  that  ultimate  inquiry  will 
show  the  same  with  regard  to  all  early  peoples.  See  Gomme,  The  Village 
Community ;  Euhn,  Rom.  Stadt-Verf.,  Vol.  II.,  last  two  chapters. 

*  Landau,  Die  Territorien,  818  aeq. 


is  another  name  for  it,  frequently  in  a  more  developed  form.^ 
This  did  not  form  the  basis  of  an  early  state  until  land- 
holding  came  into  vogue.  Demos,  landholding,  was  the 
original  prerequisite.'^  The  phratria  in  its  later  form  or 
curia  had  a  curion,  a  phratriarch,  who  presided  at  sacri- 
fices and  was  an  enlarged  type  of  the  head  of  the  so-called 
household  group.^  The  god  of  the  later  phratria  was  the 
eponymous  hero.*  Konig  (king),  from  the  Icelandic  kong,  Icon 
and  koningy  signified  originally  any  recognized  leader  or 
<jhief.^  The  derivation  of  chieftainship  was  the  same  every- 
where; in  modern  Europe  it  culminated  in  kingdoms  and 
imperial  rule,  in  ancient  Greece  it  never  came  to  this.^ 

Thus  in  the  ancient  world  as  in  the  modern  world  the 
<50urse  of  things  was  a  growth  from  the  primitive  condition 
of  nomadic  and  savage  life,  when  the  modern  family  had  not, 
could  not  yet  have  been  formed,  when  the  basis  of  association 
was  largely  contiguity  consequent  upon  a  gregarious  habit 
or  instinct,  which  adherence  to  a  parent  or  parents  might 
foster,  to  be  enlarged  by  adoption  or  by  the  enlargement 
resulting  from  procreation.  Andrew  Lang,  a  careful  student 
of  the  myths  of  savage  and  ancient  peoples  all  over  the  globe, 

^Leist,  loc,  cii,;  Freeman,  Comparative  Politics,  Lect.  III.,  104.  See 
Platner,  Beitrasje  zur  Kenntniss  des  attischen  Rechts,  Chaps.  IV.  and  V. 

*Kuhn,  Die  Entstehung  der  Stadte  der  Alien,  p.  11,  note  6  ;  Freeman, 
Oorap.  Politics,  87 ;  J.  H.  U.  Series,  Vol.  IX.,  pp.  327,  328. 

•  Fustel  de  Coulanges,  Ancient  City,  Book  III. ,  Chap.  I.  The  phratria  was 
«t  first  a  domestic  institution  (if  the  term  domestic  is  appropriate  for  this 
early  period),  while  the  kome  and  poHs  were  political  in  their  nature.  Aris- 
totle does  not  mention  phratria  as  a  political  institution  of  primitive  days. 
Politics,  Book  I.,  Chap.  11.  In  confirmation  of  this  view,  see  Platner, 
Beitr'age,  etc..  Chap.  V.,  and  Leist,  Zur  Gesch.  der  romischen  Societas ; 
flee  also  Leist,  Graeco-ltal.  R.  G.,  Bock  I.,  Chap.  III.,  §g26,  26.  (But 
flee  Schrader,  Sprachv.  u.  Urg.,  pp.  574,  575.) 

•  *  Coulanges,  Ancient  City,  loc,  cit.  See  on  ancestor  worship  in  general, 
Spencer,  Principles  of  Sociology,  Vol.  I.,  Part  I.,  Chap.  XX. 

"Leist,  Graeco-ltal.  R.  G.,  Book  I.,  Chap.  III.,  105;  Landau,  Die 
Territorien,  313;  Schrader,  Sprachv.  u.  Urg.  584,  note. 

•Freeman,  Comp.  Politics,  Lect.  IV.    See  infra. 


has  found  traces  of  savage  life  in  ancient  civilization. 
Though  he  thinks  that  in  Homer's  time  the  Greeks  were 
practically  civilized,  he  finds  many  evidences  in  their  sur- 
viving relics  of  human  sacrifice,  mysteries,  magic,  religious 
customs  and  law  of  homicide,  of  savage  origin.  The  existence 
of  totemism  among  them  is  shown  by  numerous  examples. 
^^  The  Thessalians  revered  storks,  the  Thebans  weasels,  and 
the  myth  ran  that  the  weasel  had  in  some  way  aided  Alc- 
mena  when  in  labor  with  Heracles.  In  another  form  of  the 
myth  the  weasel  was  the  foster-mother  of  the  hero.  Other 
Thessalians,  the  Myrmidons,  claimed  descent  from  the  ant.'* 
He  calls  attention  to  the  religious  respect  paid  to  mice  in  the 
temple  of  Apollo  Smintheus,  in  the  Troad,  Rhodes,  Gela, 
Lesbos  and  Crete,  and  that  a  local  tribe  was  alluded  to  as 
mice  by  the  oracle.  The  people  of  Delphi  adored  the  wolf. 
And  similar  phenomena  are  shown  to  exist  in  Koman  an- 
tiquities. In  connection  with  the  same  set  of  ideas  it  is 
pointed  out  that  several  yeifrj,  or  stocks,  had  eponymous 
heroes,  in  whose  names  the  names  of  the  ancestral  beasts 
survived.  In  Attica  the  Crioeis  have  their  hero  (Crio, 
"  ram  ^'),  the  Butadae  have  Butas  ("  buUman  ^'),  the  Aegidse 
have  Aegus  ("  goat "),  and  the  Cynadse,  Cynus  ("  dog  ").^ 
The  belief  in  the  common,  confused  equality  of  men,  goods, 
plants,  beasts,  rivers,  is  common  and  fundamental  in  savagery. 
The  activity  of  beasts  in  the  myths  of  Greece  springs  from 
the  same  source  as  the  similar  activity  of  beasts  in  the  myths 
of  the  Iroquois  or  Kafl&rs.^ 

How  could  a  primeval  wilderness  become  the  seat  of 
a  settled  community  in  early  days  ?  If  no  immigration 
brought  into  the  country  civilization,  it  must  needs  have 
developed  from  among  its  own  denizens,  indigenous  to  the 
soil,  the  germs  and  riper  fruit  of  civilized  aggregation.  How 
could  that  come?     Clearly  not  until  the  surroundings  had 

^Lang,  Myth,  Ritual  and  Religion,  Vol.  I.,  Chap.  IX.;  Vol.  n.,  Chap. 
XVII. 

*  Id.  Vol.  I.,  pp.  80,  81.  See  also  Post,  Bausteine,  etc.,  Vol.  II.,  p.  22 ; 
Smith,  Kinship  in  Arabia,  Chap.  VII. 


required,  too,  such  pursuit  of  different  occupations  as  would 
render  aggregation  in  larger  bodies  possible,  such  as  a  pas- 
toral, an  agricultural  and  a  seafaring  life  may  represent ; 
and  it  required  a  sufficient  military  organization  to  frustrate 
inimical  groups  or  bodies.  Such  elements  were  found  among 
the  most  advanced  tribes  of  American  Indians  when  the 
white  man  came  to  American  shores.  If,  as  Lang  says,  in 
Homer's  time  civilization  already  existed,  the  people  must 
have  gotten  beyond  the  stage  of  Indian  barbarism  which  the 
white  man  saw  among  the  most  developed  tribes  ;  they  must 
have  gotten  beyond  the  cluster  of  huts  or  wigwams  which 
marked  the  seat  of  Indian  villages  in  those  days.  And  such 
was  no  doubt  the  case.  At  that  time  the  aspects  of  tribal  life 
reflected  in  the  gens  (the  early  kin  as  explained  by  W.  Robert- 
son Smith^)  had  changed,  become  amplified  in  the  shape  of 
groups  of  villages  connected  by  a  sacrificial  cult.'  Komai  or 
demoi  were  parts  of  such  an  aggregate  in  Homeric  days. 
They  were  the  federated  village  groups,  whose  occupations 
had  merged  them,  like  the  early  settled  communities  in 
Switzerland,  in  a  social  unit,  in  reference  to  which  the  habita- 
tions, lands,  products,  village  manes,  were  common  property, 
and  which  developed  upon  a  common  principle  quite  opposed 
to  individual  right.*  In  the  period  of  the  home  (village) 
formation,  prior  to  the  advent  of  the  metrokome  or  the  poliSj 
we  look  in  vain  for  an  idea  of  those  individual  rights  of 
property,  security  and  protection  which  are  said,  in  our  con- 
stitutions, to  be  inalienable  rights  of  man.     We  have  seen 

>  Cf,  R^clas,  Earth  and  its  Inhabitants,  Africa,  Vol.  I.,  passim, 

'Kinship  in  Arabia,  Chaps.  11. ,  III.,  lY. 

'On  the  sacrificial  cult  of  Semitic  peoples,  consult  Wellhausen,  History 
of  Israel,  Chapter  II.,  and  Smith,  Religion  of  the  Semites,  chapters  on 
Sacrifice. 

^  As  to  the  limited  extent  to  which  self-help  had  been  superseded  by 
priestly  intervention  in  Homer's  time,  see  Leist,  Graeco-Ital.  R.  G.,  Book 
II.,  Chap.  III.,  §46  seq. 


group  to  which  the  individual  belonged,  rather  than  by  him ; 
that  the  group  was  looked  to  for  redress ;  a  redress  obtained 
through  vengeance,  weregeld,  surrender  of  the  olBfender,  or 
by  battle.  The  group  followed  as  compurgators  when  wager 
by  battle  became  superseded  by  a  larger  discipline,  as  we 
saw  in  an  early  chapter.^ 

When  the  komai  or  demoi,  which  were  tied  together  for 
sacrificial  purposes,  developed  a  character  as  market  places, 
as  places  of  defence,  as  fishing  resorts  or  harbors  of  refuge, 
or  fording  places,  they  obtained  a  feature  which  would  in 
course  of  time,  in  connection  with  the  natural  increase  and 
development  which  all  enduring  communities  show,  bring 
into  existence  a  city  (;r6A^c).  The  course  of  growth  was  by 
the  joining  or  combining  together  of  different  groups,  still 
for  an  indefinite  period  preserving  their  clan-like  formation 

^  A  very  modern  relic  of  this  joint  liability  is  to  be  seen  in  those  New 
England  States  in  which  individual  members  of  towns  are  subjected  to 
liability,  under  execution  against  the  town,  for  indebtedness  of  the  town. 
And  this  without  a  hearing.  See  Eames  v.  Savage,  77  Maine,  212,  214 ; 
Hare,  American  Constitutional  Law,  Vol.  II.,  880,  note.  It  was  there 
said :  ''  The  practice  of  bringing  suits  against  the  political  division  of 
municipal  organization,  and  collecting  the  judgment  from  the  Individuals 
composing  it,  is  believed  to  have  existed  in  England  and  to  have  been 
brought  thence  to  New  England.  Actions  against  the  Hundred  were 
known  as  far  back  as  Edward  I."  (Stat.  13  Edw.  I.,C.  2  ;  3  Comyns  Dig., 
Hundred,  C.  2).  Mark  the  reason :  ''As  '  the  hundred '  had  no  property 
except  that  of  the  individuals,  the  judgments  must  have  been  collected 
from  the  individuals."  We  stated  the  course  of  change  from  collective 
to  individual  property  in  another  connection.  It  is  obvious  that  this 
liability  is  not  necessarily  dependent  on  the  fact  stated  by  the  court  in  the 
above  cited  case.  The  court's  reasoning  is  not  in  this  respect  sustained 
by  history.  The  liability  of  the  hundred  or  the  town  depended  upon  col- 
lective liability ;  and  this  assumed  the  real  proprietary  to  be  the  collective 
mass.  That  was  the  development  of  that  course  of  expansion  which  is 
from  household  group  upward  in  widening  dimensions,  until  the  organiza- 
tion of  many  villages  and  hundreds  becomes  practicable.  See  further 
infra  in  this  chapter. 

On  collective  property  in  antiquity,  see  also  Laveleye,  Primitive  Prop- 
erty, Chap.  X. 


Athens  every  Athenian  formed  a  portion  of  several  distmci; 
societies  at  the  same  time ;  he  was  a  member  of  a  household 
(merging  into  a  family,  possibly),  of  a  phratry  or  enlarged 
family  group,  of  a  kome  or  demos,  and  of  the  polls?  That 
which  always  bound  them  the  most  closely  together  was  the 
need  of  self-defence  and  fear  of  the  gods.  They  carried  the 
eponym  of  the  clan  or  gens  which  had  the  largest  posses- 
sions. Eventually  classes  came  to  be  formed  within  the 
city,  as  its  walls  came  to  be  built  and  extended  and  its 
localities  defined,  such  as  the  eupatridae  or  well-bom,  geomori 
or  husbandmen,  and  demiurgi  or  handicraftsmen.^  The  king 
of  Athens  in  its  first  period  dwelt  in  the  citadel  of  Cecrops, 
where  he  held  his  seat  of  government,  and  the  market  place 
was  the  place  for  holding  judicial  process.^  Solon's  laws 
were  the  vain  attempt  of  a  most  advanced  observer  and 
thinker  for  those  days,  similar  phenomena  of  which  may  be 
seen  from  time  to  time  among  barbarous  hordes ;  they  left 
no  enduring  trace.  Yet  they  reflected  the  expansion  of  the 
city,  and  show  us  the  existence  of  trade,  t\ie  beginning  of 
coinage  of  money,  and  other  evidences  of  a  higher  political 
life,  such  as  the  establishment  of  a  fixed  tribunal,  the 
attempted  establishment  of  a  liberty  of  disposition  of  prop- 
erty, educational  institutions  after  a  form,  etc.^  Under  the 
tyrant  Pisistratus  (it  required  the  discipline  of  a  tyrant  to 
compel  such  results)  Athens  experienced  an  essential  change. 
*^  Originally  town  and  citadel  had  been  one,  and  everything 

^Kuhn,  Die  Sutstehang  der  Stadte  der  Alten;  Curtios,  History  of 
Greece,  Vol.  I.,  Book  II.,  Chap.  II. 

^Conlanges,  Ancient  City,  Book  III.,  Chap.  III. ;  Platner,  Beitrage,  etc. 

^  Compare  Coulanges,  Platner,  Beitrage ;  Freeman,  Comp.  Politics,  Lect. 
III.;  Eahn,  Die  Entstehung der  Stadte  der  Alten ;  same,  Romische  Stadt- 
yerfassung,  Vol.  I.  Kuhn,  in  the  work  last  cited,  illustrates  the  early 
identification  of  the  individual  with  his  group,  by  tracing  up  the  doctrine 
of  munera, 

*  Curtius,  supra,  825.  « Id.  326. 

*  Id.  350  aeq.    Cf.  Schrader,  Handelsgeschichte  u.  Warenkunde. 


town  or  city  .  .  [was]  situated  where  the  ascent  led  up  from 
the  town  to  the  citadel.  Here  on  a  broad  incline  the  roads 
meet  which  lead  from  the  sea  and  from  the'land.  Hither  the 
peasants  on  market  days  brought  their  wares  for  sale ;  here 
the  old  citizens  assembled^  and  on  a  terrace  hard  by  [the 
pnyx]  held  their  public  councils.  But  in  proportion  as 
Athens  became  the  heart  of  the  whole  country,  and  as  the 
sources  of  gain  increased,  a  more  numerous  influx  of  popula- 
tion took  place  from  the  country  districts.  These  rural 
districts  became  suburbs,  and  these  suburbs  necessarily 
formed  a  contrast  to  ancient  Athens.  .  .  .  The  most  impor- 
tant of  these  suburban  districts  was  the  Ceramicus,  the  name 
of  which  was  derived  from  the  potters."^  In  this  district 
the  progressive  and  revolutionary  factors  were  generated 
which  successfully  overthrew  the  exclusive  exercise  of  muni- 
cipal prerogatives  by  the  old  citizens  or  eupatridae.  The 
growth  of  the  city  was  attended  with  a  development  of  non- 
urban  and  suburban  vicinities,  after  the  form  of  those  village 
communities  which  were  then  still  in  existence;  from  which 
communities  handicraftsmen  came  with  wares.  Thus  gilds 
of  handicraftsmen  had  become  possible,  and  the  agricultural 
community  had  begun  to  develop  other  industries.^  A  sub- 
stantially similar  course  of  development  may  be  predicated 
of  all  ancient  cities,  including  Rome;^  it  is  also  in  the  main 
true  of  the  cities  of  Grermany  and  France  and  England 
which  did  not  start  from  Roman  foundations  or  in  later 
modem  times.* 

1  Gnrtius,  885,  386. 

^Compare  Curtins,  Vol.  I.,  Book  II.,  Chap.  II.,  and  Ooalanges,  Ancient 
City,  Book  IV.,  Chap.  VII. 

^Ancient  City,  supra;  Marquardt,  Romische  Staatsverwaltung ; 
Mommsen,  History  of  Rome ;  Euhn,  Romische  Stadtverfassmig,  Vol.  I. 

*See  Maurer,  Geschichte  der  Hof-,  Dorf-  und  Stadt-Verfassung ;  Arnold, 
Verfassungsgeschichte  der  deutschen  Freistadte.  See  also  Gengler, 
Deatsche  Stadtrechte;  Gomme,  The  Village  Community,  pp.  208-230; 
Stubbs,  Const.  Hist,  of  England,  Vol.  I.,  404,  405. 


stage^  we  shall  see  no  community  populating  the  land  as  a 
pastoral  or  agricultural  people  which  does  not  live  in  the 
village  or  even  a  more  developed  form.  In  the  Peloponnesus 
and  elsewhere  in  Greece  in  earliest  days  there  was  no  popu- 
lation outside  of  such  communities;^  and  that  is  true  of 
other  people  at  a  similar  stage  of  growth.^  So  the  early 
Germans  and  the  Britons,  who  antedated  Roman  rule,  had 
no  population  except  of  this  nature,  though  it  is  said  the 
Germans  had  no  cities.^  They  had  not  yet  become  sufficiently 
advanced  to  form  such  cohesive  and  developed  aggregations 
as  cities ;  they  lacked  the  roads,  the  agricultural  knowledge 
and  industrial  occupations  to  achieve  this.  Eventually 
they  formed  cities,  and  not  after  Roman  models  either ."*  In 
the  growth  of  medieval  cities  we  see  substantially  the  same 
process  of  aggregation,  the  same  predominance  of  old  in- 
habitants of  influence  as  the  ruling  power,  their  gradual 
overthrow  by  the  expansion  of  handicrafts  and  gilds,  to- 
gether with  an  expansion  of  the  city's  limits,  a  develop- 
ment of  its  architecture,  its  arts,  its  police,  and  its  money 

*  Hermann,  Griechischen  Antiquitaten,  Vol.  I.,  §11,  p.  83  ;  Kuhn,  Die 
Bntstehung  der  Stadte  der  Alien,  p.  8 ;  Bngels,  Ursprung  der  Fainilie, 
des  Priyat-Bigenthums  und  des  Staats,  Chapters  IV.  and  V. 

*  W.  Robertson  Smith  says  of  the  Aryans  and  Semites,  "  In  both  races 
the  first  steps  of  social  and  religious  development  took  place  in  small 
communities,  which  at  the  dawn  of  history  exhibited  a  political  system 
based  on  the  principle  of  kinship,  and  were  mainly  held  together  by  the 
tie  of  blood,"  etc..  Religion  of  the  Semites,  p.  33. 

'Tacitus,  Germania,  16;  Maurer,  Mark-,  Hof-,  Dorf-  u,  Stadt-Verfas- 
sungsgeschichte ;  Waitz,  D.  V.  G.,  Vol.  I.,  p.  Ill;  Heusler,  Ursprung 
deutscher  Stadtverfassung,  245  seq.;  Arnold,  Geschichte  des  Bigenthums, 
pp.  1,2;  Freeman,  Comp.  Politics,  130 ;  Williams,  Communes  of  Lom- 
bardy,  J.  H.  H.  Series,  Vol.  IX.,  p.  248. 

*  Arnold,  Verfassungsgeschichte  der  deutschen  Freistadten;  Arnold, 
Geschichte  des  Bigenthums,  pp.  1,  2;  Freeman,  Comp.  Politics,  130; 
Williams,  Communes  of  Lombardy,  J.  H.  H.  Series,  Vol.  IX.,  p.  248; 
Kuhn,  Romische  Stadtsverfassung,  Vol.  II.,  407  seq. 


of  the  earlier  forms  from  which  the  city  was  originally  de- 
rived left  after  the  city  has  assumed  a  unified,  consolidated 
existence,  with  mayor,  Bath  or  board  of  aldermen  and  other 
officers — names  which  had  their  origin  (before  city  life  could 
have  been  thought  of)  among  the  groups  that  had  so  far 
developed  a  regimen  and  a  productive  power,  had  so  far 
developed  their  landholding  and  their  military  constitution^ 
as  to  have  an  overlord  and  a  retinue  to  look  after  his 
interests  and  a  number  of  serfs  to  supply  his  wants.  The 
country  around  receives  an  impetus  from  the  city  organiza- 
tion. 

In  the  names  of  words  we  can  obtain  an  insight  into  the 
progress  from  primitive  groups  to  city  life.  Take  the  suffix 
ton,  the  primary  meaning  of  which  is,  it  is  said  by  good 
authority,  to  be  sought  in  the  Gothic  taina,  the  old  Norse 
tdnn,  and  the  Frisian  tene,  all  of  which  mean  a  twig.  It 
denoted  a  place  surrounded  by  a  hedge  or  rudely  protected 
by  a  palisade.  Originally  it  meant  only  a  single  croft,  home- 
stead or  farm.  In  Scotland  the  solitary  farmstead  is  still 
called  a  toun.  In  most  cases  the  ton  became  the  nucleus  of  a 
village ;  then  the  villages  grew  into  the  town.  Frequently 
the  town  (for  instance,  London  town)  grew  into  a  city.^  It 
likewise  continued  to  signify  a  more  loosely  a^regated  and 
extended  people  than  is  ordinarily  implied  in  city  organiza- 
tion, as  the  townships  of  Massachusetts  compared  with  the 
city  of  Boston,  of  which  more  will  be  said  presently.  The 
Anglo-Saxon  weorthig,  English  worth,  has  a  meaning  analo- 
gous to  ton,  denoting  a  place  warded  or  protected,  probably 
an  enclosed  homestead  for  the  churls,  subordinate  to  the  ton. 

*  The  above  portion  of  this  paragraph  is  taken  from  Taylor,  Words  and 
Phioes,  79  seq.  See  also  Maurer,  Mark-,  Hof-,  Dorf-  u.  Stadt-Yerfassungs- 
geschichte;  Howard,  Local  Constitutional  Hist,  of  the  U.  S.,  Chap.  I.; 
The  Germanic  Origin  of  New  England  Towns,  by  Herbert  B.  Adams,  in 
Vol.  I.  of  Johns  Hopkins  Historical  Studies;  Gomme,  The  Village  Com- 
munity, pp.  208-230. 


.^^^x;  primitive  constitution  was  the  household  group  or 
primitive  association^  have  furnished  suffixes  to  many  exist- 
ing villages,  towns  and  cities  of  England  and  Grermany* 
Their  primitive  meaning  has  survived  in  home^  showing 
how  the  constitution  of  the  household  changed  with  the  ex- 
pansion of  the  community,  dropping  those  characteristics 
which  did  not  depend  upon  consanguinity,  and  retaining  the 
blood-relationship.  Ing  is  said  to  have  had  the  same  place 
in  early  England  that  mac  had  in  Scotland,  o  in  Ireland,  ap 
in  Wales,  or  beni  among  the  Arabs ;  it  was  the  usual  Anglo- 
Saxon  patronymic,  a  clan  name,  and  it  found  its  way  with  the 
growth  of  the  objects  it  represented  into  cities,  such  as 
Buckingham,  Kensirigrton.'  Such  adventurers  as  Grim, 
Orm,  Hacon  or  Asgar  left  their  names  in  Grimsby,  Ormsby, 
Haconby,  Asgarby.* 

Amphictyonies,  or  festival  associations,  are  claimed  by 
Curtius  to  be  coeval  with  Greek  history ;  to  constitute  even 
the  first  expressions  of  a  common  national  history.  Before 
the  existence  of  these  associations  there  existed  nothing  but 
single  tribes,  "  each  of  which  went  its  own  way,  adhering  to 
its  own  peculiar  code  of  manners,  and  worshipping  before  its 
own  altars,  to  the  exclusion  of  all  worshippers  of  a  foreign 
race."®  They  became  conspicuous  in  the  early  period  of 
Greek  history,  when  by  migration  and  settlement  one  group 
or  tribe  or  people  succeeded  another ;  when,  by  federation, 
before  some  common  sanctuary,  a  large  enough  collection  of 
groups  had  ensued  to  give  currency  to  a  god  common  to 
such  groups.  There  were  amphictyonies  at  different  stages 
of  Greek  history  which  embraced  consecutively  larger  areas 

» Taylor,  Words  and  Places,  80.  « Ihid. 

» Taylor,  Words  and  Places,  83.  *  Ihid, 

*  History  of  Greece,  Vol.  I.,  Chap.  IV.,  123.    See  also  Freeman,  Corap. 
Politics,  Lect.  III.,  88 ;  Hermann,  Griechische  Antiquitaten,  Vol.  I.,  §12. 


grew,  this  expansion.  That  they  occasione.d  the  Olympian 
calendar,  the  games,  the  dramatic  arts,  and  promoted  poesy 
and  the  arts  cognate  to  temple  service,  is  unquestionable. 
But  they  did  not  expend  their  influence  solely  in  this  way, 
for  they  became  the  forerunners  of  the  leagues  of  cities  which 
outlasted  the  influence  of  the  Delphian  priesthood.^  An 
amphictyony  was  but  a  copy  of  what  existed  in  the  komcy 
developed  upon  a  larger  scale.  Both  led  to  if  they  were  not 
based  upon  the  hegemony  of  one  group,  clan,  tribe  or  com- 
munity over  others — a  aynoikismos,  as  that  of  Sparta  and 
Athens.^'  Similar  phenomena  exist  elsewhere  among  other 
peoples  at  similar  stages  of  development. 

The  spread  and  presence  of  population  entailed  in  the 
ancient  world  the  establishment  of  offshoots  or  colonies. .  The 
headship  in  leagues  of  cities  might  for  a  time  thus  be  pro- 
moted in  favor  of  the  mother  city,  but  it  would  be  more 
likely  to  cease  as  the  child  developed  those  more  advanced 
elements  which  it  had  received  from  the  prior  experience  of 
its  parent.  Eventually  the  leadership  of  some  military 
genius  would  expand  the  dominion  and  rule  of  a  single  city 
or  people.  This  is  true  of  any  people  not  possessing  the 
characteristics  of  a  developed  tvalional  existence.  It  repre- 
sents in  its  highest  stage,  as  in  Bome,  an  artificial  bond 
imposed  by  some  central  power,  dependent  on  leadership. 

A  peculiarity  of  ancient  rule  is  the  expansion  of  leadership 
in  some  one  community,  which  obtained  its  most  conspicuous 
illustration  in  the  establishment  of  Boman  dominion.  It 
came  from  the  East,  and  had  begun  to  develop  on  Boman 
soil  before  it  had  obtained  its  limit  in  Greece.     It  may  have 


^  There  are  strong  general  analogies  between  the  course  of  development 
here  spoken  of  regarding  Greek  growth  and  Semitic  growth.  Cf*  Well- 
hausen,  History  of  Israel ;  Smith,  Religion  of  the  Semites. 

'  Euhn,  Entstehung  der  Stadte  der  Alten ;  same,  Romische  Stadtverf ., 
Vol.  II. ;  Leist,  Graeco-Ital.  R.  G.,  Book  I.,  Chap.  III. ;  Hermann, 
Griechische  Antiq.,  Vol.  I.,  §11,  p.  82 ;  Schrader,  Sprachv.  u.  Urg.,  p.  582. 


»u^  xxoc  x/x  €*  oxugic  Aii^udenoia  aoove  loe  oalance  of  the  given 
group, — clan  or  tribal  aggregate, — ^as  of  the  Achamenidse  in 
Persian  history. 

The  leagues  of  cities  in  medieval  days  did  not  resemble 
those  of  the  ancient  cities.  Though  all  were  formed  for  the 
purpose  of  mutual  protection,  the  basis  of  ancient  leagues 
was  sacrificial  cult  and  war,  while  that  of  the  more  modern 
cities  was  commerce  and  the  promotion  of  industrial  arts. 
The  basis  of  formation  of  the  cities  had  obviously  changed. 
The  modern  city  was  a  product  of  military,  clerical  and  kingly 
factors,  it  is  true,  but  industrial  and  commercial  development 
gave  that  coloring  to  it  which  made  it  wealthy,  lasting,  influ- 
ential ;  and  it  was  distinguished  from  the  ancient  city  not  in 
being  a  growth,  but  in  being  a  growth  from  conditions  which 
rendered  ifcs  rise  and  continuance  in  the  main  indispensable. 
The  populating  of  territory  liad  preceded  or  been  coeval  with 
it,  and  the  rise  of  handicrafts  and  barter  had  facilitated  it.  The 
banding  together  of  large  areas  of  territory  under  princely 
sway,  of  which  more  will  be  said  presently,  rendered  the 
medieval  city  a  mere  element  in  the  growth  of  dukedoms  or 
kingdoms.  No  doubt  more  roads  and  better  transportation, 
and  a  greater  demand  for  roads  and  better  transportation,  led 
to  the  close  intermingling  and  consolidation  of  the  parts  of 
the  lord's  dominions.  These  differences  between  the  ancient 
cities  and  medieval  municipalities  were  increased  by  differ- 
ences of  organization.  The  ancient  city  was  more  or  less 
the  seat  of  government  for  territory  extending  beyond  it. 
Its  policy  was  rather  to  build  up  administrative  functions 
for  territory  and  rule  beyond  the  somewhat  bounded  locality 
of  its  inhabitants.^  The  weakness  of  ancient  cities  appeared 
in  the  character  of  loose  municipal  organization  they  dis- 

'In  this  connection  an  excellent  paper  by  William  Klapp  Williams, 
upon  "The  Communes  of  Lorabardy*'  (in  Johns  Hopkins  Historical 
Series,  Vol.  IX.,  p.  233),  should  be  consulted. 


an  absence  of  gradual  development  and  too  much  of  sudden 
and  eccentrip  expansion  in  given  localities,  due  to  the 
promotion  of  warlike  enterprises.  Yet  we  can  see  many 
indications  of  individual  capacity  and  energy  then  existing, 
quite  equaling  anything  our  modem  age  has  produced; 
philosophers,  sculptors,  architects,  artisans,  poets,  orators,  . 
dramatists,  generals,  then  existed  who  exhibited  a  capacity 
capable  of  producing  all  that  modern  geniuses  in  similar 
fields  have  produced  under  favorable  environment.  Rome 
especially  awakens  our  interest  in  the  scope  and  extent  of 
her  development  and  dominion. 

When  Rome  attained  the  zenith  of  her  power  she  stood  on 
the  banks  of  the  Tiber  the  leader,  the  dictator,  of  a  vast  terri- 
torial empire,  reaching  from  the  heart  of  Asia  to  the  Atlantic 
shores,  and  from  the  equator  to  the  North  Sea.  Her  influence 
had  gone  far  beyond  her  city  walls. "  She  dictated  the  policy 
of  innumerable  communities,  to  some  of  which  she  accorded 
equal  municipal  privileges  to  those  enjoyed  by  herself,  even 
to  the  right  of  connubial  relations  with  her  own  citizens ; 
to  others  she  accorded  commercial  privileges,  and  some  she 
destroyed.  She  built  up  with  the  expansion  of  her  territory, 
by  military  prowess,  a  comprehensive  provincial  administra- 
tion which  bears  the  strongest  evidence  of  ripe  experience 
and  study — all  tributary  to  her,  all  accountable  to  her.  Her 
power  of  control  was  seconded  by  a  supervision  which  she 
retained  by  the  periodical  change  of  provincial  administra- 
tors. She  developed  an  elaborate  system  of  finance  and 
military  organization.  Her  roads  were  safe  and  phenom- 
enally good  and  reached  the  utmost  confines  of  her  dominion. 
She  developed  schools  of  practical  philosophy,  literature, 
jurisprudence,  that  kept  pace  with  her  spread  of  dominion ; 
but  she  fell  to  pieces,  leaving  only  vestiges  of  her  power,  in 
virtue  of  the  antagonistic  elements  which  she  expanded 
within   her   dominion   and    the  enfeeblement  of   her   own 


possibility  of  imperial  dominion  for  any  of  them.  Rome 
was  an  outcome  of  surrounding  growth,  it  is  true,  but  she 
was  more.  She  undertook  to  impose  her  civilization  and 
superior  advancement  upon  elements  which  were  not  adapted 
to  receive  them ;  she  kept  them  attached  to  her  and  retained 
her  own  power  until  the  whole  organism  became  permeated 
by  disintegrative  elements.  Then  she  dropped  to  pieces,  not 
through  any  single  cataclysm,  but  by  perceptible  stages,^ 
embracing  many  generations  and  centuries. 

She  fell  to  pieces,  leaving  many  evidences  of  her  influence 
among  the  peoples  who  carried  human  history  up  to  the 
highest  stage  of  modern  statecraft  and  civilisjation.  She 
visibly  affected  Europe  in  the  military,  city  and  juridical 
phenomena  she  left  behind.  The  Church  itself  utilized  her 
knowledge  of  control  and  administration  to  attain  for  a  time 
a  widespread  power.  But  the  elements  of  enduring  life  con- 
tinued their  process  of  slow  development,  only  imperceptibly 
affected  by  Roman  power  and  influence.  Such  was  the 
verdict  which  the  stealthy  and  silent  forces  of  social  growth 
accorded  to  that  imperial  dominion  in  which  territorial 
solidarity  was  practically  unknown,  in  which  the  methods 
of  control  were  devised  to  secure  submission  to  the  autocracy 
of  the  imperial  city.  It  was  a  lesson  that  was  not  learned 
by  Charlemagne,  with  all  his  ability,  the  dismembered  parts 
of  whose  imperial  dominions  after  his  death  gave  protest  to 
the  artificial  consolidation  which  he  had  attempted.  It  was 
lost  in  another  way  upon  the  framers  of  the  constitution 
which  French  statesmanship  adopted  to  stay  the  course  of 
sanguinary  revolution. 

Thus  far  we  have  traced  the  institutions  of  early  city  life 
as  they  grew  up.     Many  of  the  factors  which  produced  them 

1  Gf,  Gibbon,  Decline  and  Fall  of  the  Roman  Empire.  See  Marquardt, 
Eomische  Staatsverwaltung ;  Mommsen,  History  of  Rome  and  Roman 
Provinces ;  Kuhn,  Romische  Stadtverfassung. 


tended  to  produce  institutions  varying  from  that  produced 
by  city  life  were  affected  by  it ;  some  were  an  outcome  there- 
from. In  early  days  capture  was  the  basis  of  a  great  spread 
of  serfdom.  In  addition  to  this,  the  wild  power  of  some 
head  or  chief  would  tend  to  produce  that  kind  of  unrestrained 
control  over  the  weak  and  unresisting  ones,  such  as  the  chil- 
dren and  the  women,  which  is  another  name  for  serfdom. 
Early  Asiatic  and  European  communities  exhibit  the  existence 
of  serfdom  upon  an  extended  scale.  "  Slavery  has  been  the 
common  law  of  all  times  and  places  till,  within  a  few  centuries 
past,  it  has,  among  most  of  the  nations  of  the  western  Aryan 
stock,  either  died  out  or  been  formally  abolished/^^  Accord- 
ing to  Mr.  Spencer,  women  constituted  the  earliest  slave- 
class.^  The  cultivation  of  the  soil  being  a  toilsome  occupa- 
tion, when  early  communities  are  found  in  which  agriculture 
is  at  all  developed  it  is  carried  on  by  the  serfs.^  The  pursuit 
of  agriculture  was  not  voluntarily  resorted  to;*  and  the  needs 
in  this  regard,  as  communities  grew,  entailed  a  resort  upon  an 
increased  scale  to  serfdom.®  The  warrior  chiefs  and  their 
followers  were  the  masters;  the  women,  the  captives,  etc.,  did 
the  menial,  predial  and  other  work,  including  the  herding  of 
the  flocks.®  That  an  absence  of  autocratic  regimen  upon  an 
elaborate  or  extended  scale  rendered  the  discipline  over  the 
earlier  serfs  less  onerous  is  probable;  they  were  counted 
in  the  household  association,  joined  in  the  same  devotions, 
shared  the  same  sacrificial  meal,  were  laid  in  the  common 
tomb.  The  distinction  between  them  and  the  blood  relations, 
promoted  by  priestly  encouragement  of  family  relationship, 

^Freeman,  Comp.  Politics,  Lect.  VI.,  248.  See  also  S.  Mayer,  Recht 
der  Israeliten,  Romer  und  Athener,  Vol.  II.,  §130  seq.;  Wallace,  Russia, 
Chap.  XXIX.;  Felix,  Einfluss  der  Sitten  u.  Gebrauche,  etc.,  250  seq,,  826. 

'  Spencer,  Principles  of  Sociology,  Vol.  I.,  Part  III.,  §326. 

'Maine,  Early  History  of  Institutions,  150, 151. 

♦Wallace,  Russia,  835. 

^  Maine,  uhi  supra  ;  Wallace,  supra, 

•See  Maurer,  Mark-,  Hof-  und  Dorf-Verfassungsgeschichte. 


existence  took  on  more  definite  and  muJtiiarious  lorms,  and 
tended  in  an  increasing  measure  to  render  practicable  the 
establishment  of  large  territorial  empires.^  That  the  serf's 
position  is  most  favorable  where  the  pressure  of  a  developed 
imperial  or  state  power  does  not  operate  to  render  the  status 
of  the  slave  more  severe,  is  indicated  by  the  circumstance  of 
his  position  in  the  early  groups  being  equal  to  that  of  the 
mother  and  children,  and  is  confirmed  by  the  increasing 
onerousness  Qf  his  position  up  to  a  certain  point  in  large 
political  jurisdictions.^  In  the  days  of  the  Persian  invasion 
under  Xerxes  the  relation  of  serfs  to  families  in  Greece  is 
said  by  Curtius  to  have  been  easy :  "  Fostered  by  a  community 
of  manners  and  religion,  . . .  the  relation  between  masters  and 
slaves  was  regarded  as  mutually  advantageous  and  in  accord- 
ance with  nature.  Nor  was  it  possible  to  conceive  of  ihe  existence 
of  a  Greek  community  without  this  basis.''  They  performed  all 
subordinate  household  duties,  they  tilled  the  land,  attended 
to  kitchen  and  cattle,  they  served  their  masters  as  handi- 
craftsmen and  laborers.*  Their  position  in  Palestine  was  not 
more  onerous.^  But  at  least  in  Athens,  at  this  time,  essential 
differences  could  be  noted  between  their  privileges  and  those 
of  the  blood  relations.^  In  Rome,  in  its  earlier  days  of 
imperial  rule,  the  condition  of  the  serf  had  become  more 
severe  as  far  as  his  duties  were  concerned.  His  status  was 
controlled  by  his  master;  he  obtained  very  little  recognition 
by  the  government.®  But  when  the  effects  of  the  introduc- 
tion of  large  foreign  elements,  includmg  the  improvement  in 
the  condition  of  the  serfs,  gave  that  disintegrative  impulse  to 
Roman  dominion  already  referred  to,  discipline  gave  way  to 

4 

'See  Hearn,  Aryan  Hoasehold,  Chap.  IV.,  g6;  Chap.  XV.,  §5. 
^Id.  Chap.  XV.,  §5;  Curtius,  History  of  Greece,  Vol.  II.,  286  seq. 
8 Curtius,  Hist,  of  Greece,  Book  III.,  Chap.  I.,  286, 287.    See  S.  Mayer, 
Rechte  der  Israeliten,  Romer  u.  Athener,  Vol.  II.,  §132. 
*  S.  Mayer,  tcbi  supra. 

*S.  Mayer,  supra.    Of.  Vol.  I.,  §75 ;  and  Vol.  II.,  §132. 
^See  S.  Mayer,  supra;  Hearn,  Aryan  Household,  Chap.  XV.,  §5. 


and  intellectual  development  which  the  expansion  of  Roman 
dominion  had  superinduced,  his  condition  became  ameliorated, 
and  he  received  more  and  more  recognition  from  the  govern- 
ment.^ Now  the  family  relations  had  become  marked  off; 
the  slave  or  serf  was  no  longer  the  equal  of  the  child.^  In 
the  time  of  Justinian  the  family  had  developed  into  an  asso- 
ciation depending  upon  marriage  and  involving  the  creation 
of  agnatic  as  well  as  cognatic  kindred.*  The  ramifying 
occupations  of  such  a  mass  of  population  as  was  embraced 
within  the  pale  of  Roman  dominion,  dealing  with  commerce, 
finance,  large  landholdings  not  based  on  household  or  tribal 
grouping,  but  creative  of  large  possessions  in  single  hands 
by  the  exercise  of  superior  financial  skill  or  through  military 
influence,  all  tended  to  change  the  status  of  serfdom  from  a 
household  or  tribal  feature  into  a  political  status;  or,  as  it  is 
sometimes  said,  all  tended  toward  public  recognition  of 
status.  It  eventuated  in  a  recognition  of  some  property 
rights  respecting  the  serf's  acquisitions  under  certain  circum- 
stances.* In  the  later  history  of  mankind,  as  illustrated  in 
the  Southern  States  of  the  North  American  Federal  Union, 
the  position  of  serfs  was  due  to  agricultural  conditions  which 
started  from  individual  needs,  but  received  State  recognition 
and  control.  There  never  was  any  similarity  between  the 
family  relations  and  the  condition  of  the  serf  among  them. 
This  is  the  latest  stage  prior  to  the  extinction  of  predial 
servitude.  It  is  another  evidence  that  real  family  life  as  we 
understand  it  is  a  comparatively  modem  product.^ 

Serfdom,  widely  prevalent,  is  a  characteristic  of  early  stages 
of  development,  created   most  probably  by  the  pursuit  of 

^Cf,  Zrodolowski,  Das  Romische  Privatrecht,  Vol.  I.,  §§25-28; 
Puchta,  Institutionen,  Vol.  II.,  §§211,  212,  213  ;  Amos,  Civil  Law,  Part 
II.,  Chap.  IV.,  §1. 

^  Amos,  supra,  §3  aeg. 

^Amos,  ubi  supra;  heist,  Graeco-Ital.  Rechtsg.,  Book  I.,  Chaps.  I» 
and  II. 

^Zrodolowski,  ubi  supra  ;  Puchta,  ubi  supra ;  Amos,  ubi  supra, 

*  Cf.  Laveleye,  Primitive  Property,  Chap.  XIII. 


has  played  a  conspicuous  part  in  every  phase  of  early  political 
development,  and  is  found  wanting  only  in  that  earliest 
matriarchal  condition  which  antedated  the  rise  of  political 
forms. 

With  the  progress  of  slavery  reflected  in  the  history  of 
Anglo-Saxon  times  ^  and  among  the  Germanic  peoples ;  ^  with 
the  evolution  of  these  peoples  from  early  household^  to 
POLITICAL  status  (as  may  easily  be  conjectured),  went  a 
movement  of  social  forms  and  forces  in  other  directions. 
We  have  seen,  briefly  outlined,  the  outcome  in  municipal 
organizations.  We  may  also  observe  the  play  of  such  forms 
and  forces  in  the  growth  of  kingship  and  a  nobility,  in  the 
concentration  of  dominion  over  territories  and  subject  popu- 
lation, in  ascending  gradations. 

The  tribal  chief,  the  eyning^  or  honung^  furnishes  us  with 
the  illustration  of  a  chieftainship  which  ultimately  embraced 
the  territory  of  France;  so  that  of  Britain,  Austria,  Prussia, 
etc.  Its  etymology  is  not  to  be  sought  in  the  m^re  chronicles 
of  names,  but  in  the  social  throes  which  converted  a  sparsely 
settled  and  barbarous  wilderness  into  a  beautifully  cultivated 
land  teeming  with  population,  industrial  arts,  cities,  etc. 
The  histories  of  different  countries  give  varying  accounts  of 
the  vicissitudes  attending  the  process  of  aggregation  and  con- 
solidation and  centralization  of  power  which  elevated  a  tribal 
dignitary,  having  small  superiority  over  his  associates,  into  a 

^  Cf.  Seebohm,  The  English  Village  Community. 

^Cf,  Zoepfl,  Deutsche  Rechtsgeschichte,  Vol.  II.,  J24  8eq,\  Maurer, 
Hofverfassung,  Vol.  I.,  §§3-9;  Id.  Vol.  II.,  §191  aeq, 

^  The  term  household  is  used  to  represent  the  early  kinship  group  and 
its  developments. 

*  Freeman,  Comp.  Politics,  Lect.  IV. 

'^Landau,  Territorien,  Chap.  V.,  312  aeq.  The  etymology  of  king  is 
said  to  be  dubious;  Gneist,  Hist,  of  Eng.  Cons.,  Vol.  I  ,  17,  note.  But 
see  Isaac  Taylor,  The  Origin  of  the  Aryans,  193 ;  Grimm,  Rechts  Alter- 
thiimer,  229 ;  Schrader,  Sprachv.  u.  Urg.,  583,  584  and  note. 


non-urSan  communities^  over  industrial  interests  of  enormous 
influence,  over  nobles  of  varying  grades,  some  at  times  rival- 
ing the  king  in  power.  In  France  and  Englanl  the  exten- 
sion of  his  power  meant  the  welding  together  of  antagonistic 
rulers  of  lesser  dominions  by  force  of  arms  and,  more  espec- 
ially, by  the  aid  of  those  more  irresistible  forces  which  the 
development  of  agricultural  and  industrial  communities  in 
country  and  city  life  superinduced.  The  merger  kept  pace 
with  a  loss  of  dominion  in  the  lesser  nobility;  with  the 
welding  together  of  these  dominions  into  a  territorial  unit 
for  imperial  purposes.  The  earl,  graf  or  count  became  the 
subject  of  the  king,  and  with  that  his  courts  yielded  a 
superior  place  to  the  king's  courts.  The  lAn/^B  peace  came 
after  a  while  to  pervade  the  political  body,  displacing  the 
arbitrary  caprice  or  the  ordered  protection  of  the  lesser  lord.^ 
As  the  concentration  of  power  went  on,  aided  by  the  habits 
and  occupations  and  relationships  among  the  masses,  which 
rendered  intercourse  more  and  more  expedient,  upon  an 
enlarging  scale,  over  wider  expanses  of  territory,  the  dis- 
position toward  unification  increased.  The  ultimate  empire 
or  kingdom  contained  the  evidences  of  this  merger.  The 
shire  or  county  was  originally  the  jurisdiction  of  a  noble,  a 
king  in  all  but  name.  The  component  parts  of  which  it  was 
composed — ^manors,  parishes,  townships,  hundreds — origi- 
nally represented  independent  groupings  having  their  own 
customs  and  observances  and  their  own  courts.  They  all 
came  later  than  the  earliest  savage  groupings ;  though  savage 
groupings  were  the  germ  from  which  they  evolved.^ 

The  manors  are,  no  doubt,  the  relics  of  that  earliest  form 
of  landholding  which  has  already  been  mentioned.  They 
imply,  of  course,  much  more  than  this  earliest  form,  but  they 
represented  the  expansion  of  that  early  grouping  by  associa- 
tion which  ultimately  yielded  to  the  control  •of  a  leader,  and 

^Pollock,  Oxford  Lectures,  etc.,  Lee.  III. 

'  Howard,  Local  Constitutional  History  of  the  United  States,  5. 


by  a  baron  or  the  equivalent,  and  inhabited  by  cultivators, 
some  of  whom  had  comparative  freedom  and  rendered  little — 
and  that  little,  certain — service,  and  by  others  more  imme- 
diately belonging  to  his  own  following,  who  rendered  menial 
or  unlimited  service.^  Most  likely  the  freer  holders  had 
previously  constituted  a  separate  and  independent  landholding 
element  that  had  grown  up  from  an  independent  group.^ 
The  ultimate  constitution  of  the  manor  exhibits  the  holding 
of  courts-baron  and  courts-leet,  in  the  similitude  of  the 
courts  of  the  kingdom.^  Here  presentment  was  made  of  the 
offenses  cognizable  before  the  manorial  courts  and  lesser 
disputes  were  settled.*  The  free  inhabitants  in  courts-leet 
inquired  into  encroachments  on  highways  by  ditching,  en- 
closure, putting  dunghills  or  carrion  thereon,  etc. ;  of  eaves- 
droppers, barrators,  unlicensed  ale-houses,  gaming-houses, 
bakers,  pound-breach,  rescue,  game,  constables,  etc.  They 
were  directed  to  present  such  other  offenses  as  they  had  per- 
sonal cognizance  of.^  In  courts-baron  they  presented  in- 
formations regarding  deaths  of  tenants,  services  withdrawn, 
lands  concealed,  escheats,  commons,  mortmain,  who  was 
tenant,  waste,  trespasses,  pound-breach,  encroachments,  com- 
mon inclosed,  evidences  belonging  to  the  lord  concealed,  etc.,^ 
showing  a  development  from  the  mark  community ''^ — a  com- 


^Seebohm,  The  English  Village  Community;  Gomme,  Village  Com- 
munity, Chap.  III.,  pp.  54  seq.'f  Sorutton,  Commons  and  Common  Fields ; 
Landau,  Die  Territorien,  Chap.  II.;  Gneist,  Hist,  of  the  Bug.  Cons.,  Vol. 

I.,  147. 

^Landau,  Die  Territorien,  Chap.  II. 

^Kitchin,  On  Courts-Leet ;  Sir  Will  Scroggs,  Practice  of  Courts-Leet 
and  Courts-Baron. 

*  In  England  the  oath  of  the  jury  was,  mutatis  mutandis,  like  that  in  the 
king's  courts ;  that  is,  those  which  superseded  the  earlier  earls'  courts, 
courts  of  Oyer  and  Terminer ;  Scroggs,  4,  5.  In  the  court-baron,  as  well 
as  the  court'leet,  the  jury  made  presentment ;  ib.,  24. 

•^Scroggs,  8  to  11. 

^Id,,  24«eg. 

''Maurer,  Markenverfassung,  §?101,  102. 


Village  Community.^  It  has  been  called  a  group  of  clans- 
men.^ The  seventh  century  West-Saxon  "tun''  or  "ham'' 
"was  in  reality  a  manor  in  the  Norman  sense  of  the  term — 
an  estate  with  a  village  community  in  villenage  upon  it 
under  a  lord's  jurisdiction." ' 

Here  we  see  the  spectacle  of  demos  coming  up,  as  it 
were,  from  the  land,  from  the  soil.  We  see  it  struggle  into 
the  condition  of  yeomanry.  We  observe  it  gain  momentum, 
through  the  rise  of  municipal  centers  out  of  the  midst 
of  the  village  life,  by  the  very  aggregation  of  that  life. 
We  note  the  consequent  growth  of  barter  and  the  spread 
of  commerce,  and  the  expansion  of  thought  and  court  pro- 
cedure, learning  and  literature  through  priestly  influence; 
and  as  these  break  down  the  conservation  of  the  village 
group,  destroy  its  communal  rights  and  disintegrate  the  little 
groups  in  the  formation  of  national  unity,  the  king  grows 
before  bur  eyes  and  the  land  loses  its  antagonistic  divisions ; 
courts  in  eyre  become  the  resort  of  the  larger  suitors,  and 
the  manor  courts  become  the  modus  operandi  for  enforcing 
the  multitudinous  customs  of  the  landholder.  The  commerce 
that  the  Hanseatic  League  represents,  recognized  by  the 
potentates  of  the  land,  swells  the  sum  of  contractual  trans- 
actions, and  courts  of  pipowder  give  justice  to  suitors  while 
"the  dust  is  still  on  their  feet."*    Hanseatic  or  commercial 


'  Seebohm,  Eng.  Village  Community,  Chap.  IX. 

*  Howard,  Local  Cons.  Hist.  U.  S.,  10  seq, 

'  Seebohm,  ubi  supra,  147 ;  cf.  Gomme,  The  Village  Community,  Chap. 

m. 

^Scrutton  says  <^the  court  of  pipoufders  in  1478  was  a  court  that  sat 
from  hour  to  hour  administering  justice  to  dealers  in  times  of  fairs ; 
according  to  Coke,  it  was  to  secure  *  speedy  justice  for  advancement  of 
trade,'  and  there  might  be  such  a  court  by  custom  without  either  fair  or 
market."  Roman  Law  and  the  Law  of  England,  Part  II.,  Chap.  XIV. 
He  also  mentions  other  merchants*  courts,  where  justice  was  speedily 
administered,  and  by  which  contracts  among  merchants  were  speedily 
enforced,  such  as  courts  of  the  mayor  of  the  staple,  similar  courts  being 


family  and  individual  importance  increases.  The  growth  of 
the  community  involves  the  spread  of  individualism.  Free- 
dom is  the  outcome  of  political  growth. 

The  manor  found  its  way  into  American  political  life  with 
the  advent  of  the  colonists,^  but  it  had  ceased  to  contain 
bondsmen  at  that  date.  The  indefinite  service  of  villenage 
became  reduced  to  a  definite  service,  the  holdings  developed 
into  fixed  rights  of  tenure,  mostly  copyholds,  with  fixed 
hereditary  succession,  rights  of  common,  etc.,  showing  the 
outcome  of  developed  landholding. 

Another  form  in  which  the  early  community  enlarged  and 
grew  was  the  township,  a  term  which  in  the  western  portion 
of  the  United  States  stands  for  congressional  divisions  of 
territory,  divided  into  sections  and  arranged  for  the  con- 
venience of  ascertaining  and  describing  localities,  thus  illus- 
trating the  most  efficient  and  reliable  method  of  dividing 
territory  for  purposes  of  landholding  ever  devised.  The 
term  now  also  stands  for  political  subdivisions  of  counties 
having  a  greater  or  less  extensive  power  of  self-government.^ 
Its  origin  has  been  traced  to  the  clan  or  household.  The 
name  shows  its  continuity  with  the  earliest  landholding 
community;  it  came  from  zauuy  tuny  hedge?  Suffixes  like 
ingy  as  already  shown,  are  relics  of  this  early  holding  After 
a  community  of  this  nature  had  developed  an  independent 
jurisdiction  it  became  known  as  a  tunsdpe,  that  is,  the  circle 
or  jurisdiction  of  the  tungemot  Grimm  looks  upon  the 
early  use  of  the  term  as  synonymous  with  praedium,  villa. 

held  at  Bruges,  Antwerp,  etc.  Ibid.  For  ancient  type  of  merchant 
courts  and  remedies,  c/.  Meier  and  Schomann,  Att.  Process,  pp.  636,  687; 
see  also  p.  72 ;  Leist,  Graeco-Ital.  R.  G.,  pp.  154,  507,  652. 

*  Old  Maryland  Manors,  First  Historical  Series  Johns  Hopkins  Univer- 
sity Studies,  Art.  VII.    See  also  same  Series,  4th  Vol.,  16  aeq, 

'Howard,  Local  Const.  Hist.,  etc..  Chaps.  II.,  III.  and  lY. 

*  Howard,  supra,  Chap.  L,  Sec.  III. 


or  messenger,  and  the  tithingman.  In  the  free  township 
these  were  chosen  by  the  freemen,  in  the  dependent  township 
they  were  appointed  by  the  lord.^  The  manor,  it  has  been 
contended,  was  merely  the  township,  territorially  and  person- 
ally under  new  judicial  and  economical  conditions.^  It  was 
so,  however,  in  this  sense  that  both  had  expanded  a  new 
meaning.  Littleton  could  say  that  every  borough  is  a  town.* 
By  a  grant  of  a  town  or  village,  manolr  land,  pasture,  meadow 
and  other  things  might  pass.®  So  by  the  term  manor  divers 
towns  might  pass.®  Bracton  distinguished  between  a  "  man- 
sio  "  and  a  "  villa,^'  and  said  that  a  villa  consisted  of  more 
than  one  aedificiumJ  A  manor,  manorium,  he  said,  may  com- 
prise several  adjoining  buildings,  or  villas  or  hamlets  adjacent 
to  each  other  .^ 

Hundreds  appear  in  the  statutes  of  England  as  the  regular 
sub-districts  of  the  county  only  after  the  tenth  century.® 
They  represent,  however,  the  old  Germanic  division  of  the 
military  system,  and  antedate  that  period.^^  After  settlement 
the  name  became  applied  to  a  district  which  had  to  provide  a 
hundred  men  for  the  militia.^^  It  is  most  likely  that  the 
signification  of  the  term  is  a  result  of  Roman  importation, 
whose  divisions  of  centuries  were  well  known.  The  tribal 
constitution  was  antagonistic  to  numerical  divisions,  and  the 
early  employment  of  this  term  shows  that  it  was  employed 

^  Jacob  Grimm,  Deatsohe  Bechtsalterthiimer,  534. 

'Howard,  aifpra,  21.  'Howard,  «ipra,  37. 

*Litt.,S.  171.  , 

'^Coke,  Litt.,  5a;  Shepherd,  Touchstone,  92a. 

*Coke,  Litt.,  5a;  58a. 

■'Lib.  IV.,c.  31,fol.  211. 

«/&«.,  fol.  212.    See  also  Lib.  V.,  o.  27,  fol.  434. 

*Gneist,  History  of  the  English  Constitution,  Vol.  I.,  47.  See  for  the 
different  opinions  current  regarding  the  meaning  of  the  term,  Howard, 
Local  Const.  Hist.  U.  S.,  Chap.  V.,  Sec.  IL,  252  aeq. 

^^Gneist,  supra ;  Stubbs,  Const.  Hist,  of  Eng.,  Vol.  I., 

"  Gneist,  supra. 


aouDC  ajunsaicnonai  unic,  ana  m  inai  respect  is  amiiaiea 
to  tbe  earliest  village  organization.^  Stubbs  eiays  that  the 
union  of  a  number  of  townships  for  the  purpose  of  judicial 
administration,  peace  and  defense  formed  what  is  known  as 
the  hundred  or  wapmUtke?  It  had  its  head,  its  gemote}  It 
had  a  constitution  more  nearly  allied  to  a  political  form  than 
either  the  tun  or  the  manor.  It  was  compared  to  the  Roman 
pagu8  by  Tacitus/  and  it  has  been  compared  to  the  Greek 
phratria,^  It  never  developed  into  a  city,  except  in  a  form 
next  to  be  considered.  The  Roman  pagus  comprised  villages 
of  rude  abodes,  with  adjoining  fields  or  pastures  and  a  place 
of  refuge  in  case  of  danger.^  The  original  assemblages  of 
the  pagi  were  primitive,  but  as  they  spread  out  with  increase 
of  population  by  adoption  or  birth,  and  market  days,  sacri- 
ficial occasions  or  enlarged  assemblages  were  introduced, 
they  took  on  a  more  definite  form,  which  produced  eventu- 
ally in  Rome  the  city.^  The  growth  of  the  city  from  this 
source  in  early  Rome  is  shown  by  Marquardt.     Within  the 

^See  Waitz,  Deutsche  Yerfassungsgeschichte,  Vol.  I.,  liQaeq,;  Howard, 
Local  Const.  Hist.,  254;  Stubbs,  Const.  Hist,  of  Eng.,  Vol.  I.,  §45. 
•Howard,  sujprat  256.  'Const.  Hist,  of  Eng.,  Vol.  I.,  §45. 

*  Stubbs,  8u^a,  §§45,  46 ;  Howard,  st^pra,  258,  259. 
<^See  Howard,  256. 

*  Howard,  supra.    But  quaere  ? 

^  Marquardt,  Romische  Staatsverwaltung,  Vol.  I.,  8,  4  seq.  The  oldest 
Italian  people  did  not  live  in  cities,  but  in  tribal  communities  or  pagi 
{gatten)  in  which  the  abodes  and  homesteads  lay  scattered ;  they  were 
provided  usually  with  a  place  of  refuge  and  defense  (burg)  to  which  the 
inhabitants  of  such  pagi  would  flee  for  safety ;  and  the  burg  was  also  a 
place  o^safety  for  the  sacred  possessions  and  idols.  Later  on  the  place 
occupied  by  the  commune  was  called  pagus,  and  in  time  it  became  the 
center  of  a  larger  territorial  and  social  unit.  In  earlier  days  this  shifting 
commune  was  an  integral  part  of  a  larger  community  {eivitas,  populus) 
which  had  its  market,  legislative,  judicial  and  sacrificial  gatherings.  The 
places  where  these  were  held  in  many  instances  developed  into  cities,  and 
superseded  the  pagi  in  the  same  locality.  Marquardt,  loc,  cit.  For 
further  phases  of  development  see  post,  p.  169.  Cf,  Duruy,  Rome,  Vol. 
n..  Part  L,  p.  249. 

^  Marquardt,  supra,  4,  5. 


complex  of  buildings,  a  street  or  quarter  (like  modern 
wards),  and  village  groups  without  the  the  city^s  enclosure 
in  which  the  houses,  unlike  the  pagm,  were  heaped  together.^ 
Its  inhabitants  usually  comprised  owners  of  village  land, 
communities  whose  domain  was  cultivated  by  peasants 
{coloni)y  slaves  {aervi)  and  manumitted  persons.  These  vil- 
lage communities  had  their  own  temples  and  altars,  a  common 
ownership,  adopted  regulations  in  village  assemblages,  and 
elected  leaders  or  heads  {magistn)  who  saw  that  the  customs 
of  the  village  were  observed.  The  Gostdla  or  cadra  seem  to 
have  resembled  these  communities.^  The  hundred  did  not 
develop  in  this  manner.  It  became  a  part  of  that  more 
sparsely  or  less  .densely  populated  part  of  the  land  which 
became  amenable  to  a  larger  discipline,  such  as  the  king  or 
earl  might  exercise.  It  became  lost  in  the  county  and 
national  organization. 

The  "  burh,"  "  byrig,"  "  borough,"  had  its  origin  in  the 
need  of  military  protection.  A  hill  with  a  rampart  of  earth 
or  a  strong  wall,  perhaps  a  palisade,  was  sufficient  protection 
against  the  attacks  of  robber  bands.  Such  protection  was 
sought  by  the  neighboring  villagers,  whether  freeholders, 
tenants  or  serfs.  They  were  likewise  the  resort  of  landless 
men,  handicraftsmen  and  small  tradespeople,  who  lived 
amongst  the  servants  and  followers  of  the  landlords.  The 
differences  between  the  people  thus  crowded  together  entailed 
a  larger  and  more  detailed  supervision  through  a  gerefa? 
There  was,  however,  nothing  in  this  approaching  to  the 
modem  idea  of  a  corporation,  with  a  similar  legal  personality, 

'  Marquardt,  di/pra,  8. 

^lhid»  9.  See  also  Leist,  Graecoltal.  R.  G.,  Book  I.,  Chap.  III.,  §24. 
The  inquirer  will  find  strong  points  of  analogy  between  the  early  Greek 
and  Latin  forms  mentioned  by  Leist  in  this  Chapter  III.  and  the  early 
forms  elsewhere  prevailing  in  Europe  at  a  similar  stage  of  development. 

^  Gneist,  History  of  the  English  Constitution,  Vol.  I.,  53 ;  Chalmers, 
Local  Government,  64  aeq,  Cf,  Schrader,  Sprachv.  u.  Urg.,  p.  583; 
Leist,  Graeco-Ital.  R.  G.,  §19. 


under  its  portreeve  and  bishop,  the  two  officers  who  seemed 
to  give  it  a  unity  and  identity  of  its  own,  was  only  a  bundle 
of  communities,  townships  and  parishes,  each  of  which  had 
its  own  constitution."  As  time  went  on  they  acquired 
further  privileges  from  the  overlord  or  king,  of  which  the 
most  important  was  the  firma  burgi,  that  is,  the  right  to  pay 
a  fixed  sum  by  way  of  compensation  for  taxes,  and  to  assess 
and  pay  that  sum  themselves.  The  further  growth  of  the 
towns  into  cities  in  England  is  shown  by  Stubbs  and  Chal- 
mers.* Even  after  the  cities  were  recognized  as  distinct 
unities,  it  was  for  a  long  time  the  same  kind  of  unity  as  that 
of  the  county  and  hundred.  They  had  their  folk-moot^ 
answering  to  the  shire-moot ;  outside  their  ward-moot,  answer- 
ing to  the  hundred  court;  their  hustings  court.  London, 
under  the  privileges  conferred  upon  it,  had  a  sheriff,  a  jreeve 
(gerefa)  of  its  own,  and  justiciar;  its  citizens  were  not  to  be 
called  before  any  court  outside  of  the  city  walls,  were  freed 
firom  danegeld,  from  scot  and  lot,  from  responsibility  for  the 
murder-fine  and  obligation  to  trial  by  battle,  from  toll,  etc. 
Its  citizens  possessed  their  lands,  the  common  lands,  etc.^ 
Kingly  control  prevented  the  cities  from  obtaining  the  same 
place  they  had  obtained  in  Greek  and  Roman  history,  though 
at  times,  as  among  the  municipalities  in  Italy ,^  and  among 
the  Hansa  towns,  such  as  Liibeck,*  they  attained  a  power 
equal  to  that  of  kingly  rulers. 

In  the  course  of  the  development  of  shire  and  nation  other 

*  Stubbs,  Const.  Hist,  of  Eng.,  Vol.  I.,  404 ;  Chalmers,  Local  Govern- 
ment, 65  seq, 

'  Stubbs,  supra,  405.  For  a  similar  course  of  development  of  Continental 
cities,  see  Maurer,  Stadtverfassung ;  Arnold,  Yerfassungsgeschichte  der 
deutschen  Freistadte;  same,  Geschichte  des  Eigenthums  in  deutschen 
Stadte  ;  Gengler,  Deutsche  Stadtrechte ;  Heusler,Ursprung  der  deutschen 
Stadtverfassung;  Woolsey,  Political  Science,  Vol,  I.,  §§152,  163. 

8 See  Woolsey,  Political  Science,  Vol.  II.,  §§182, 183 ;  Freeman,  Comp. 
Politics,  131. 

^See  Helen  Zimmern,  The  Hansa  Towns,  Period  II.,  Chaps.  I.,  II.; 
Schwebel,  Deutsches  Biirgerthum,  p.  81. 


of  social  growth  as  other  political  /orms  within  the  county 
domain.^  They  also  trace  their  analogies  in  early  Greek  and 
Koman  history  up  to  a  certain  point,  that  point  which  marks 
the  distinction  between  the  course  of  ancient  and  modem 
political  development.  It  is  a  growth  likewise  making  for 
individual  freedom  and  fraternal  association. 

The  county  or  shire  has  been  in  its  beginnings  compared 
to  the  Greek  phyle,^  the  Latin  pagus,  the  German  gau,  the 
Danish  ayssel,  that  is,  the  tribe  looked  upon  as  occupying  a 
certain  territory.^  The  history  of  development  of  all  of  them 
is  alike  to  a  certain  point  everywhere.  In  Rome,  in  early 
days,  pagus  had  already  come  to  signify  a  collection  of 
houses  and  villages  lying  scattered  over  an  expanse  of  terri- 
tory of  indefinite,  though  more  or  less  limited  range,  which 
contained  a  burg  [arx,  castellum),  to  which  the  inhabitants 
fled  for  refuge,  and  which  contained  the  idols  of  the  pagua} 
The  place  of  refuge  was  also  called  pogus^  which  was  derived 
by  the  Latins  from  the  Greek  Tzrjip^,  village  communities  that 
have  settled  in  the  neighborhood  of  si)ring8 ;  by  others,  how- 
ever, its  origin  was  ascribed  to  communities  of  joint  land- 
ownership.''  Afterwards,  with  the  lapse  of  time,  changes 
came:  the  land  became  populated  by  larger  communities 
and  more  numerous  groups,  and  incidents  of  fellowship, 
fraternization   and  collective  aggregation   accumulated;   so 

*See  Howard,  Local  Const.  Hist.,  Chap.  I.,  23  to  49 ;  Saxon  Tithing- 
men  in  America,  Johns  Hopkins  University  Studies  in  History,  Vol.  I., 
Art.  IV.;  Stubbs,  Const.  Hist,  of  Eng.,  Vol.  I.,  Chap.  V.;  The  English 
Parish  in  America,  Johns  Hopkins  University  Studies  in  Hist.,  Vol. 
III.,  Art.  IV.;  Freeman,  Comp.  Politics,  Note  72  to  Lect.  III. 

•Howard,  Local  Const.  Hist.,  Chap.  VI.,  289.  Phyh  instead  of  phule 
is  the  orthography  of  the  German  translators.  Leist,  Graeco-Ital.  R.  G., 
§18;  Platner,  Beitrage,  Chaps.  I.,  II.  and  III. 

'Freeman,  Comp.  Politics,  Lect.  III.,  118.  Cf.  Leist,  Graeco-Ital. 
R.  G.,  Book  I.,  Chap.  IIL 

^Marquardt,  Romische  Staatsverwaltung,  Vol.  I.,  4. 

*  l}nd,  *  Ibid.    See  also  p.  166  ante. 


agricultural  communing  lay,  but  in  wnicn  trie  common 
place  of  assemblage  was  preserved,  in  so  far  as  that  had 
not  become  an  independent  community,  as  a  central  village 
or  hamlet,  obtaining,  as  it'  grew  in  denseness  and  size, 
the  character  of  a  city.^  The  Continental  pagus,  shire, 
gau,  or  by  whatever  other  name  it  may  be  called,  was 
not  a  clearly  defined  jurisdiction  so  long  as  a  kingly  or 
national  government  had  not  yet  developed.  Even  after  it 
had  developed,  the  district  was  slow  in  becoming  definitive  of 
a  certain  jurisdiction.  And  in  its  later  day  the  jurisdiction 
was  meagre,  especially  after  the  jurisdiction  of  its  immediate 
ruler,  the  comes  or  ealdorman,  had  become  superseded  by  the 
courts  and  the  peace  of  the  king.^  In  the  works  of  one  of 
the  best  historians  of  modern  times,^  the  shire  is  shown  to 
not  be  identical  with  the  ealdorman^s  jurisdiction.  It  was, 
however,  the  province  under  the  supervision  of  a  shireman 
or  reeve,  whose  presence  gives  "the  clue  to  the  real 
ground  of  the  shire  system."  Though  its  main  purposes 
were  political,  its  original  purpose  was  strictly  financial. 
The  king's  reeve  (gerefa),  like  the  other  reeves,  was  an 
agent  through  whom  the  king  received  what  was  owing 
to  him.  The  reeve  may  have  represented  the  immediate 
lord  as  well,  but  as  a  king's  reeve  he  received  a  portion  of 
the  proceeds  of  the  shire-court  which  fell  to  the  Crown, 
"and,  by  a  natural  extension  of  this  duty,  the  various  sums 
payable  within  the  limits  of  the  shire,  as  customary  dues, 
heriots,  and  the  like."  Each  shire  became  obliged  to  "pro- 
vide not  only  a  stated  number  of  men  for  the  fyrd,*  but  a 

'Marquardt,  Romische  Staatsverwaltung,  Vol.  I.,  12,  13. 

*  Cf.  Pollock,  Oxford  Lectures,  etc.,  "  King's  Peace," 
'  Green,  Conquest  of  England,  229. 

*  **  The  fyrd  was . . .  composed  of  the  whole  mass  of  free  land-owners  who 
formed  the  folk ;  and  to  the  last  it  could  only  be  summoned  by  the  voice 
of  the  folk-moot."  Conquest  of  England,  127.  It  was,  when  summoned,  the 
early  militia,  and  was  the  outcome  of  the  duty  to  support  the  community 


the  king  would  have  drawn  from  what  had  been  folk-lands 
within  its  bounds^  and  at  a  later  time  a  stated  number  of 
ships,  or  their  equivalent  in  ^ship  money'."  The  gathering 
of  these  sums  was  the  duty  of  the  shire-reeve.  "His  busi- 
ness . . .  was  necessarily  judicial  as  well  as  financial,  for  half  of 
the  work  of  a  shire-court  came  to  consist  in  the  ascertain- 
ment, the  assessment  and  the  recovery  of  such  royal  dues,  as 
well  as  fines  and  forfeitures  owed  to  the  Crown;  and  from 
presiding  over  the  trial  of  this  class  of  cases,  the  shire-reeve 
could  not  fail  to  pass,  like  the  later  Barons  of  the  Exchequer, 
into  the  position  of  a  standing  judge  of  the  court."  The 
presence  of  the  ealdorman  and  bishop  was  rare  at  the  meet- 
ings of  the  shire-moot,  and  so  the  reeve  became  the  presiding 
oflBcer,  and  the  court  became  the  sheriff's  court.  The  process 
of  growth  and  change  went  on  until,  by  the  organization  of  a 
king's  court,  with  itinerant  judges  to  hold  terms  of  court  of 
oyer  and  terminer  and  general  goal  delivery,  a  system  of  nisi 
prius  courts  was  evolved  which  superseded  the  county  or 
sheriff's  court  in  much  of  its  jurisdiction,  while  that  court 
obtained  an  essentially  different  jurisdiction.^  Such  a  de- 
velopment substantially  occurred  elsewhere  in  continental 
Europe.     And  the  county,  thus  started  on  its  way,  came  to 

and  its  lord  by  arms  for  defense,  etc.  See  Stubbs,  Ck)n8t.  Hist,  of  Eng., 
Index,  Trinoda Neceasilaa  ;  Gneist,  Hist,  of  Eng.  Const.,  Index,  Trinoda 
Necessitcis;  Maurer,  Hofverfassung,  Vol.  I.,  §143;  Lappenberg,  Anglo- 
Saxon  Kings  (Bohn),  Vol.  II.,  398 ;  Stubbs,  Select  Charters,  pp.  153, 
281,  343,  359,  370,  457,  469;  Zoepfl,  D.  R.  G.,  Vol.  II.,  §36;  Grimm, 
Deutsche  Rechtsalterthiimer,  295 ;  Spencer,  Priaciples  of  Sociology, 
Part  IV.,  Chap.  IV.;  Part  V.,  Chap.  XVI. 

*  Cf.  Howard,  Const.  Hist.,  etc..  Part  III.;  Stubbs,  Const.  Hist,  of  Eng., 
Vol.  I.,  §§126-129;  Gneist,  Hist,  of  the  Eng.  Const.,  Vol,  I.,  7,  43; 
Stephens,  Hist,  of  the  Criminal  Law  of  Eng.,  Vol.  I.,  Chap.  IV.;  Chal- 
mers, Local  Government,  Chap.  VI.;  Maurer,  Markenverfassung,  §105 
seg,;  same,  Hofverfassung,  Vol.  IV.,  §§656-719;  Waitz,  Deutsche  Ver- 
fassungsgeschichte,  Vol.  I.,  Chap.  XII.;  Vol.  IL,  Chap.  VI.;  Vol.  IV., 
Chap.  Vlll.;  Vol.  V.,  Chap.  III.;  Vol.  VII.,  Chaps.  IX.,  X.;  Zoepfl, 
Deutsche  Rechtsgeschichte,  Vol.  II.,  §§37, 736 ;  Grimm,  Deutsche  Rechts- 
alterthiimer, pp.  749  seq. 


or  other  local  communities ;  or,  as  is  the  case  generally  in  the 
South  and  West,  evolving  into  a  definite  territorial  jurisdic- 
tion for  the  maintenance  of  law,  order,  roads,  bridges,  and 
property  rights  of  minors,  insane  persons,  the  estates  of 
deceased  persons,  etc.  In  the  Middle  States,  constituting 
part  of  what,  at  the  adoption  of  the  Constitution,  was  known 
as  the  Northwest  Territory,  a  mixed  government  divided 
between  township  and  county  exists.^  The  shire  or  sdr 
became  the  comte  (county)  when  the  Normans  came  to  Eng- 
land. It  represented  the  outspreading  of  towns  in  England 
and  also  in  Virginia  and  Massachusetts,  and  it  involved  the 
spread  and  increase  of  land  and  industrial  groups  or  commu- 
nities.^ Beside  this  it  represented  the  shaping  of  a  local 
subdivision,  constituting  part  of  a  larger  governmental  terri- 
torial whole,  and  its  developed  organization  was  not  only  for 
the  purpose  of  subserving  the  interests  of  its  territorial 
inhabitants,  but  was  also  instrumental  in  preserving  and 
furthering  the  integrity  of  the  superior  political  power.  The 
decisions  of  the  Supreme  Court  of  the  United  States  assume 
that  the  preservation  of  a  republican  form  of  government  in 
the  States  (constituting  part  of  that  nation)  involves  the 
maintenance  of  local  subdivisions.' 

We  have  now  obtained  in  outline  a  view  of  the  expansion 
of  the  primal  political  constitution  into  a  larger  entity — an 
entity  which  in  modern  times,  though  it  may  vary  in  given 
areas  such  as  are  represented  respectively  by  Great  Britain, 
Switzerland,  France,  Germany,  Russia,  the  United  States, 

'See  Howard,  Local  Const.  Hist.,  Part  III. 

*  Howard,  p.  312,  and  note  1 ;  Johns  Hopkins  Historical  Studies,  Vol. 
III.,  177,  868;  Vol.  II.,  Art.  X.,  437;  Bryce,  American  Commonwealth, 
Vol.  I.,  Chap.  XL VIII.;  Hannis  Tajlor,  Origin  anid  Growth  of  the  English 
Constitution,  Vol.  I.,  Chap.  III. 

'As  was  said  in  Texas  v.  White,  7  Wall.  700.  See  what  was  said  in 
Loan  Ass'n  v.  Topeka,  20  Wall.  655,  668;  State  v,  Denny,  21  N.  E. 
Reporteri  274,  277. 


better  organized  political  organism  than  existed  in  ancient 
times ;  and  we  are  confronted  with  the  need  of  explaining 
this  remarkable  difference. 

The  difference  has  been  ascribed  to  the  system  of  repre- 
sentation which,  it  is  claimed,  is  peculiar  to  Germanic 
nations.^  It  must  be  conceded,  however,  that  if,  as  is 
claimed,  the  "township"  is  the  "primordial  cell"^  of  our 
modern  political  structure,  it  was  also  such  in  the  develop- 
ment of  ancient  political  organisms.  The  conceptions  of  a 
city,  state  and  a  nation  possess  common  elements  developed 
up  to  a  certain  point;  they  possess  similar  phases  of  the 
earliest  savage  group,  and  that  of  the  gens,  the  tribe,  the 
township.'  The  earliest  form  of  this  government  by  repre- 
sentation is  supposed  to  exist  in  the  assemblage  of  the 
German  mark.  It,  however,  long  antedated  the  period  of 
the  discover)''  of  the  mark.* 

The  assemblage  of  individuals  for  the  disposition  of  such 
business  as  concerns  the  mass  affected,  is  to  be  sought  for 
in  its  earliest  forms  in  that  state  of  humankind  nearest 
approaching  the  gregarious  brute.  If  any  things  were  then 
conned  over  and  deliberated  upon  they  were  apt  to  be  very 
few  and  very  simple  things,  concerning  more  especially  sen- 
sual desires,  sustenance  or  protection  of  the  mass,  attended  by 
the  whole  body,  or  the  adult  males  of  the  body,  in  an  informal 
and  sudden  manner,  upon  the  spur  of  the  occasion.^  Later  on 
the  assembled  individuals  would  fall  more  or  less  clearly  into 
two  divisions :  the  elder,  the  stronger,  the  more  sagacious, 
who  formed  the  smaller  part  and  who  carried  on  the  discus- 
sion ;  and  the  younger,  the  weak,  the  dependent,  the  undis- 

*  Fiske,  American  Political  Ideas,  Chap.  II.,  70  seq.;  same,  BegiiiDings 
of  N.  E.,  28;  Green,  Making  of  England,  170  ;  Ilosmer,  Samuel  Adams, 
Chap.  XXIII. 

*  Hosmer,  loc.  ciL    Cf,  Green,  Making  of  England,  175. 
'Freeman,  Comp.  Politics,  Lect.  III.,  134. 

*  Cf.  Spencer,  Principles  of  Sociology,  Part  V.,  Chap.  IX. 

^Gf,  Spencer,  Principles  of  Sociology,  Vol.  II.,  Part  V.,  Chap.  V. 


m  accordance  with  public  opinion  expressed  m  general 
assemblages.'  Among  the  Tahitians  public  assemblies  were 
held,  and  the  king  could  undertake  no  affair  of  national 
importance  without  consulting  the  landholders.' 

Among  the  hill  tribes  of  India,  "  assemblies  of  the  whole 
tribe,  or  any  of  its  subdivisions,  are  convened  to  determine 
questions  of  general  importance.^'*  Among  the  aborigines  of 
Victoria,  when  a  tribe  plans  revenge  on  another  tribe  sup- 
posed to  have  killed  one  of  its  members,  ^^  a  council  is  called 
of  all  the  old  men  of  the  tribe  .  .  .  the  women  form  an  outer 
circle  around  the  men.  . .  .  The  chief  (a  native  of  influence) 
'opens  the  council \"*  Similar  phenomena  were  found 
among  the  early  Germans  by  Tacitus.*  "No  controlling 
force  at  first  exists  save  that  of  the  aggregate  will  as  mani- 
fested in  the  assembled  horde."  Later,  "leading  parts  in 
determining  this  aggregate  will  are  inevitably  taken  by  the 
few  whose  superiority  is  recognized." ''  Among  these  control- 
ling few,  some  one — perhaps  the  head  of  the  modern  group, 
perhaps  some  other — eventually  becomes  predominant.^ 

Out  of  these  early  forms  of  government,  if  they  may  be 
called  such ;  out  of  these  spontaneous  gatherings  for  mutual 
care  and  protection,  at  first  little  differing  from  that  of  gre- 
garious herds  of  cattle,®  evolved  the  representative  form  of 
government  now  extant. 

From  this  developed  the  kingly,  later  the  executive  agency 
of  government,  and  the  legislative,  the  judicial.^®  And  the 
English  witenagemot  evolved  in  the  same  way.*^     Green  says 

'  Cf,  Spencer,  Principles  of  Sociology,  Vol.  II.,  Part  V.,  Chap.  V. 

^Ibid.  ^Ibid.  *  IHd,  ''Ibid. 

*Ibid,;  Tacitus,  Germania,  11, 12.  ''Ibid.  ^ Ibid. 

•See  Lindsay,  Mind  in  the  Lower  Animals,  Vol.  I.,  Chap.  XXI.; 
Romanes,  Animal  Intelligence,  Index,  ''Cooperation." 

»oSpencer,  Principlesof  Sociology,  Vol.  II.,  Part  V.,  Chaps.  VI.  to XIII. 

"Stubbs,  Const.  Hist,  of  Eng.,  Vol.  I.,  Chap.  XL,  §123  8eq.\  Green, 
infra  \  same.  Conquest  of  England,  Chap.  I.,  85;  Gneist,  Hist,  of  the 
Eng.  Const.,  Chaps.  XVL,  XVII. 


of  the  people  was  wholly  military.  The  folk-moot  was,  in 
fact,  the  war  host,  the  gathering  of  every  freeman  of  the  tribe 
in  arms.  The  head  of  the  folk,  whether  ealdorman  or  king, 
was  the  leader  whom  the  host  chose  to  command  it.  Its 
witenagemot,  or  meeting  of  wise  men,  was  the  host's  council 
of  war ;  the  gathering  of  those  ealdormen  who  had  brought 
the  men  of  their  villages  to  the  fields."^  In  this  portrayal 
of  what  occurred  in  this  later  day,  we  note  a  development  of 
what  is  founded  in  the  circumstance  of  social  aggregation  in 
its  most  primitive  form. 

Let  us  observe  this  organon  of  government  as  it  evolves. 
"Among  the  members  of  primitive  groups,  slightly  unlike  in 
various  ways  and  degrees,  there  is  sure  to  be  some  one  who 
has  a  recognized  superiority."  This  superiority  is  of  several 
kinds,  due  to  age,  headship,  prowess,  etc.  The  headmen  of 
the  Khonds  are  usually  descended  from  some  daring  adven- 
turer, so  are  the  chiefs  of  the  highland  tribes  of  Central 
Asia.  The  traditions  of  tribal  life  extant  in  more  developed 
organizations,  such  as .  the  Mexicans  of  the  western  hemi- 
sphere, as  well  as  the  early  Greeks  ajid  other  ancient  mon- 
archies, indicate  the  same  thing.^  The  Norwegian  sea-kings, 
as  well  as  the  German  prindpea  whom  Tacitus  spoke  of, 
were  alike  the  heads  of  groups  or  associations  of  early  house- 
holds, who  had  developed  beyond  the  most  primitive  condi- 
tions, in  consequence  of  the  multiplication  of  numbers,  the 
pursuit  of  sustenance,  the  defense  of  home  and  territory,  and 
the  following  of  war.^    The  English  king  came  from  the 

*  Green,  Making  of  England,  Chap.  IV.,  167. 

*  Cf.  Spencer,  Principles  of  Sociology,  Part  V.,  Chap.  VI.,  §472 ;  Free- 
man, Comp.  Politics,  Lect.  IV.;  Woolsey,  Political  Science,  Vol.  I.,  gl42 ; 
Waitz,  D.  V.G.,  Vol.  I.,  Chap.  VIII.;  Vol.  II,  Chap.  II.;  Stubbs,  Const. 
Hist,  of  Eng.,  Vol.  I.  {see  Index,  "King") ;  Gneist,  Hist,  of  the  Eng. 
Const.,  Vol.  I.,  Chaps.  I.  and  II.;  Landau,  Die  Territorien,  312  seq,; 
Leist,  Graeco-Ital.  R.  G.,  Book  I.,  §§22,  23. 

« Landau,  Die  Territorien,  312,  313. 


superior  group  or  household.'  In  England  and  France  the 
cyning  became  a  national  leader^  a  king;  and  in  this  way  the 
assembly  of  which  he  was  the  leading  element  became  of 
greater  and  of  national  importance.  With  the  settlement  of 
the  Saxon  conquerors  upon  the  British  Isle  the  king  ceased 
to  be  a  mere  war  leader,  but  tended  to  become  a  national 
representative.  He  represented  in  this  national  expansion  the 
need  which  the  various  groups  of  conquering  warriors  felt 
and  territorial  demands  showed  forth  of  the  need  of  a  col- 
lective head.  The  rise  and  development  of  kingship  thus 
"represents  the  national  as  distinguished  from  the  tribal 
stage  of  political  development.'^* 

The  assemblage  of  the  early  groups  discharged  all  func- 
tions religious,  judicial  and  legislative,  as  well  as  executive 
in  their  nature.  The  idea  of  separating  them  never  formed 
an  element  of  thought  until  the  spread  of  population,  and  its 
aggregation  into  new  and  varied  forms,  exhibited  on  the  one 
side  local  assemblages,  and  on  the  other  side  the  independent 
activity  of  a  larger,  more  central  body.  The  disinclination 
to  attend  such  assemblages  is  the  characteristic  of  all  people, 
ancient  as  well  as  modem.  It  is  likely  to  be  kept  up  only 
by  those  whose  profit  lies  in  keeping  it  up.  The  local 
assemblages  retained  their  character  because  the  local  juris- 
diction enforced  attendance.  The  larger  assemblage,  created 
by  the  same  agencies  that  rendered  a  large  central  assemblage 
possible,  obtained  a  larger  field  as  it  expanded  territorially. 
All  this  the  consolidation  already  mentioned  rendered  in- 

^  Landau,  Die  Territorien,  812,  313 ;  Grimm,  Deutsche  Bechtsalter- 
thlimer,  230. 

'  Landau,  loe.  cit, 

^  Cf.  Waltz,  Deutsche  Yerfassungsgeschichte ;  and  Stubbs,  Const.  Hist, 
of  Eng.  See  also  Gneist,  Hist,  of  the  Eng.  Const.;  Green,  Making  of 
England,  Chap.  lY.  Spencer,  Principles  of  Sociology,  demonstrates  this 
fact. 

*  Freeman,  Comp.  Politics,  Lect.  IV.,  165,  Gf,  Leist,  Graeco-Ital. 
R.  G.,  Book  I.,  Chap.  IIL,  pp.  105,  106. 


relegated  to  a  different  and  distinct  body  as  this  oentral 
assemblage  became  not  only  more  extensive  in  numbers,  but 
also  as  its  duties  became  more  expanded,  ramified  and 
onerous.  Thus  the  judiciary  of  England,  France  and  Grer- 
many,  as  well  as  other  national  growths  at  a  similar  stage 
of  development,  became  an  independent  department  of  gov- 
ernment, in  which  eventually  the  chief  or  king  came  to  have 
no  hand  or  jurisdiction.  And  the  legislative  functions 
likewise  tended  to  become  segregated,  at  last  becoming 
merged,  in  Great  Britain,  in  a  body  sitting  in  two  chambers, 
both  of  which  were  essential  to  the  discharge  of  its  functions. 
It  was,  however,  still  more  or  less  closely  connected  with  the 
chieftainship  or  king,  its  duties  being  of  that  nature  which 
rendered  the  king^s  cooperation  and  supervision  of  greater 
importance  and  more  needful  than  it  could  be  in  the  dis- 
charge of  judicial  fiinctions.^ 

Much  of  this  growth  was  not  peculiar  to  modern 
nations ;  ^  nor  is  the  idea  of  representation  contained  in  it 
peculiar  to  modern  peoples.  The  chief  in  earlier  days  was 
not  infrequently  elective.*  The  central  assemblage,  as  it 
concentrated  power  in  its  hands,  whether  in  the  Palestinian 
aynhedrin,  the  Spartan  gerusiay  the  Greek  areopagus^  or  Ro- 
man senate,  was  none  the  less  representative  because  it  could 
fill  the  ranks  by  co-optation  among  its  own  class.*  The  raOi 
or  council  of  medieval  cities  could  do  the  same  thing.'  The 
practice  of  co-optation  from  one's  own  class  comes  firom  a 
very  widespread  and  deeply-seated  disposition,  in  virtue  of 

'  See  works  of  Stubbs,  Gneist,  Spencer,  Freeman,  Waitz,  referred  to  in 
preceding  notes. 

*Gf.  Spencer,  Principles  of  Sociology,  Vol.  II.,  Part  V.,  Chaps. 
VI.-XI. 

•Spencer,  Principles,  etc..  Vol.  II.,  Part  V.,  Chap.  VL;  Woolsey, 
Political  Science,  Vol.  I.,  J169,  pp.  520-538. 

^  Mayer,  Bechte  der  Israeli  ten,  Roemer  u.  Athener,  Book  II.,  Chap. 
III. 

•Arnold,  Verfassungsgeschichte  der  deutschen  Freistadte,  Vol.  I.,  p. 
302 ;  Heusler,  Urspmng  der  deutschen  Stadtyerfassnng,  Chap.  V. 


found  illustrated  m  the  disposition  of  leaders  of  political 
parties  to  maintain  themselves  in  power. 

The  expansion  of  the  better  consolidated  national  organiza- 
tions of  modem  times  is  marked  by  the  tendency  of  the  latter 
to  retain  an  equilibrium  between  the  various  functions  of  the 
community.  It  may  be  in  many  respects  marked  by  social 
cataclysms^  such  as  the  overthrow  of  free  cities,  or  the  oppres- 
sion of  the  peasantry,  or  the  humiliation  of  the  nobility,  or  a 
French  revolution,  but  its  tendency  is  toward  a  harmonious 
solidarity.  Evidences  of  this  are  contained  in  the  simul- 
taneous expansion  of  the  manorial  holdings,  kingly  power, 
and  the  functions  of  the  central  assembly.  Further  evi- 
dences of  it  are  found  in  the  tendency  which  the  elements  at 
the  base  of  the  government  show  to  combine  against  excesses 
of  the  others — the  king  and  the  peasantry  against  nobles, 
nobles  and  the  peasantry  against  the  king,  king  and  nobles 
against  the  peasantry.^  Another  evidence  of  this  tendency 
to  an  equilibrium  is  afforded  by  the  spread  of  commerce  and 
the  effect  this  has  had  in  promoting  city  growth  and  country 
growth  in  connection  with  each  other,  and  also  national 
stability  in  relation  to  the  internal  parts  as  well  as  toward 
other  nations.  The  pursuit  of  science  has  likewise  afforded 
testimony  of  the  same  fact,  and  the  best  evidence  thereof  is 
contained  in  the  complex  yet  harmonious  workings  of  the 
English  Constitution.^  The  clergy  have,  in  consequence,  been 
relegated  to  that  appropriate  place  wherein  they  may  promote, 
without  the  allurements  and  temptations  of  political  place,  the 
spiritual  welfare  of  their  disciples.  And  the  best  results  have, 
no  doubt,  been  attained  in  the  United  States  of  North  America.' 

^  The  histories  of  England,  France,  Germany,  Russia,  Borne,  Greece, 
Palestine,  Persia,  etc.,  offer  illustrations  of  this.  See  Draper's  Intel- 
lectual Development  of  Europe;  Buckle's  History  of  Civilization  in 
England. 

*Gneist,  Hist,  of  the  Eng.  Const.,  Chap.  LVIII, 

3  See  Fiske,  American  Political  Ideas,  Chap.  III.,  but  c/.  Bryce, 
Amerioan  Commonwealth,  and  Maine,  Popular  Government. 


reciprocal  or  conflicting  elements^  that  the  definition  of  nation 
must  be  faulty.^  Every  important  term  which  symbolizes 
the  parts  or  functions  of  the  political  organism  is  indicative 
of  growth ;  thus^  as  we  have  seen,  king  or  chief  contains  evi- 
dences of  it.  So  does  the  term  parliament.  "  Describing  the 
assembling  of  ^citizens  at  the  sound  of  a  great  bell  to  con- 
cert together  the  means  of  their  common  defense/  Sismondi 
says,  Hhis  meeting  of  all  the  men  of  the  state  capable  of 
bearing  arms  was  called  a  parliament  \"^  It  was  originally, 
therefore,  the  early  war  council.^  We  have  seen  the  process 
of  growth  of  tlie  courts,  with  their  judges,  juries,  etc.,  the 
customs  and  rules  which  accumulate  with  the  spread  of  in- 
dustrial, municipal  and  national  life.  The  mayors,  alder- 
men, and  marshals  of  our  towns  and  cities;  the  tithingmen, 
constables,  etc.,  of  our  townships,  counties,  hundreds,  par- 
ishes, cities,  in  the  names  thus  given,  symbolize  the  same 
process  of  growth.* 

A  constitution  of  such  a  national  organon,  comprehending 

'  Cf.  Wharton,  American  Law,  2374 ;  Bargess,  Political  Science  and 
Constitutional  Law,  Part  I.,  Book  L;  Bluntschli,  Theory  of  the  State, 
Book  II.,  Chap.  II.;  Freeman,  Comp.  Politics,  81,  82;  Woolsey,  Po- 
litical Science,  §57;  Waitz,  D.  V.  G.,  Vol.  I.,  p.  140.  note  2;  Amoe, 
Science  of  Politics,  845,  358  and  ptissim ;  same,  Science  of  Law,  829 ; 
Supreme  Court  of  the  United  States  in  the  following  cases :  Cherokee 
Nation  v.  Georgia,  5  Peters,  15  8eq,;  Penhallow  v,  Doane's  Admrs.,  3 
Dallas,  80, 81,  Paterson,  J.;  Ibid,,  90, 91, 92,  Iredell,  J.;  Ware  v,  Hylton, 
3  Dall.  199;  Hare,  American  Const.  Law,  Vol.  I.,  12,  13,  35;  Legal- 
Tender  Case,  110  U.  S.,  421,  435.    See  Note  1,  Chap.  Y.^post 

'Spencer,  Principles  of  Sociology,  Vol.  II.,  Part  V.,  §491.  See  Wool- 
sey, Political  Science,  Vol.  II.,  §183.  Similar  events  will  be  found  in 
early  German  history,  Maurer,  Hotverfassung,  etc. 

'  Spencer,  supra,  §500 ;  Woolsey,  supra,  pp.  360  aeq, 

^  Howard,  Local  Constitutional  History,  etc.;  Johns  Hopkins  University 
Studies,  Vol.  I.,  Article  IV.,  VIII.;  Maurer,  Stadtverfassung,  passim ; 
Zoepfl,  D.  R.  G.,  Vol.  II.,  ?§29,  38 ;  Heusler,  Stadtverf.,  p.  191 ;  Waitz, 
D.  V.  G.,  Vol.  II.,  300;  Grimm,  Deutsche  Rechtsalterthiimer,  816, 
"Meier." 


represents  the  more  comprehensive  usages  and  customs  of 
the  larger  aggregate,  as  that  aggregate  finally  culminated  in 
a  larger  political  territorial  unit,  and  it  is  unthinkable  without 
the  prior  and  continuous  contemporaneous  growth  of  the 
parts  of  that  unit.  And  this  must  be  true  whether  the  con- 
stitution is  one  which  is  written  or  is  one  lying  in  usage,  as 
well  one  over  a  confederation  of  municipalities  as  one  over  a 
federation  of  states,  or  one  over  a  people  previously  organ- 
ized into  states  and  still  preserving  their  state  organization. 
The  reformers  of  France  in  vain  endeavored  to  stay  a  mighty 
and  awful  upturning  by  written  constitutions  which  they  de- 
vised, as  did  Locke  and  Shaftesbury  in  vain  endeavor  to  make 
a  constitution  for  a  much  smaller  community  in  the  Caro- 
linas — all  to  no  purpose,  because  these  paper  constitutions 
did  not  correspond  with  the  prior  or  contemporaneous  ele- 
ments of  the  social  organism. 

In  the  United  States  at  the  present  day  is  exhibited  one  of 
the  most  extraordinary  of  political  phenomena.  A  Federal 
Constitution,  a  charter  not  so  much  of  individual  rights  as 
of  governmental  privileges,  is  conferred  upon  an  agency 
which,  though  continually  shifting  in  character  and  in  its 
personnel,  is  still  a  continuous  and  powerful  organization. 
It  did  not  grow  as  human  beings  grow,  by  unfolding  the 
physical  germs  which  were  implicit  and  potential  in  the 
body ;  but  it  evolved  from  the  expansion  of  elements  upon 
which  it  depended  for  life  and  strength.  It  was  an  agency 
supposed,  intended  by  those  who  fashioned  it,  to  be  depen- 
dent upon  the  instrument  which  created  it.  It  need^  that 
to  give  it  a  form  and  character.  But  when  it  took  lease  of 
life  thus  invigorated,  it  instantaneously  assumed  a  scope  and 
purpose  which  the  elements  that  made  up  the  bone  and 
sinew — ^the  life  current — of  its  existence  fashioned  in  the 
mold  which  their  development  assumed  and  gave. 


of  the  Federal  Grovemment,  and  thus  crystallized  into  organic 
formulse  at  the  base  of  its  organization,  and  formed,  in  con- 
nection with  other  provisions  of  that  instrument,  a  basis  of 
support  in  construing  its  provisions,  save  in  those  particulars 
in  which  the  peculiar  history  of  this  country  rendered  those 
rules  inapplicable.^ 

It  is  not  the  purpose  of  this  book  to  enter  upon  a  discus- 
sion of  the  history  of  this  organic  grant  of  powers.  That 
has  been  well  done  already.^  That  history  is  undoubtedly 
familiar  to  all  of  those  whose  interest  in  this  work  will 
induce  the  reading  of  it ;  a  history  which  reveals  the  play  of 
circumstances.'^     Possessing  by  inheritance  the  undercurrent 

onlj  colonial  members  of  a  confederation,  or  what  you  will.  Yon  Hoist, 
Const,  and  Pol.  Hist.,  Vol.  I.,  Chap.  I.;  Weeden,  Social  and  Econ.  Hist. 
N.  B.,  Vol.  II.,  pp.  840,  866.  Cf.  J,  H.  U.  Series,  Vol.  VIII.,  Art.  I.; 
Vol.  IX.,  pp.  83,  120,  tknd  post,  pp.  193-195. 

*  Cf.  Art.  III.,  Sec.  II.  :  **  The  judicial  power  shall  extend  to  all  cases 
in  law  and  equity,**  etc.  That  is,  English  jurisprudence  as  illustrated  in 
the  administration  of  its  tribunals.  See  Amendments  I.  to  VII.,  inclu- 
sive. Amendment  VII.  says  :  **  In  suits  at  commofi  law,  where  the  value 
in  controversy  shall  exceed  twenty  dollars,  the  right  of  trial  by  jury  shall 
be  preserved,**  etc.;  Miller,  Constitution,  pp.  486,  489,  602. 

'Compare  Wharton,  American  Law,  g§30, 114,524;  Dicey,  Law  of  the 
Constitution,  Part  II.,  The  Rule  of  Law, 

*See  list  of  authorities  cited  in  Fiske,  Civil  Government,  275  seq.  Cf, 
Bancroft,  Formation  of  the  Constitution  ;  Von  Hoist,  Constitutional  and 
Political  History  of  the  United  States ;  Fiske,  Critical  Period  of  American 
History;  Nar.  and  Crit.  Hist,  of  the  U,  S.,  Vol.  VII.,  Chaps.  IIL  and 
IV.;  Story  on  the  Constitution  of  the  United  States. 

^The  motto  of  the  Johns  Hopkins  historical  department  upon  its 
numerous  publications  is  taken  from  Dr.  E.  A.  Freeman,  the  historian  : 
**  History  is  past  politics  and  politics  present  history.**  In  TJie  Forum  for 
April,  1892,  in  an  article  entitled  "  Review  of  my  Opinions**  (p.  157),  Dr. 
Freeman,  in  conclusion,  says:  **  It  is  that  chance  proverb  of  mine  which 
the  historical  students  of  Johns  Hopkins  have  honored  me  by  setting  up 
over  their  library,  it  is  by  the  application  which  I  have  made  of  it  both  to 
the  events  of  the  remotest  times  and  to  the  events  which  I  have  seen 
happen  in  the  course  of  sixty-nine  years,  that  I  would  fain  have  my  life 
and  my  writings  judged.*' 


and  baron  in  securing  the  establishment  of  a  limited  mon- 
archy with  a  parliament  and  the  maintenance  of  local  control 
in  many  matters  of  internal  concern,  Englishmen  came  to 
this  shore  and  colonized  this  country.^  They  were  followed 
by  Dutch  and  Swedish  colonists,  who  possessed  or  soon  took 
up  substantially  similar  local  institutions  and  feeling.  Out 
of  the  expansion  of  this  feeling,  and  these  local  institutions, 
in  ever-increasing  areas  of  political  organization,  a  feeling 
unlike  the  autocratic  and  aristocratic  principles  of  Europe 
found  expression  in  continental  life.  I  use  the  term  conti- 
nental, because  a  continental  feeling — not  merely  the  spirit 
of  the  town-meeting  or  a  commonwealth — was  required  to 
create  a  later  national  feeling.^  When  Washington  took 
command  of  the  Revolutionary  volunteers  at  Cambridge  he 
found  them  a  mass  of  rough-and-ready  and  independent 
people,  who  had  little  respect  and  less  servility  for  title  and 
kingship;^  they  were  elements  from  which  came  that  Ameri- 
can feeling  which  we  see  thus  in  the  course  of  formation  into 
national  proportions.  Aristocracy  and  kingship  could  no 
more  thrive  among  such  a  bucolic  and  autonomous  people, 
as  they  had  obtained  a  lodging-place  in  Europe,  than  could 
vegetation  in  the  everlasting  sands  of  the  Sahara  desert ;  no 
more  could  they  thrive  among  these  than  among  the  pioneers 
of  our  Western  plains.  Washington  himself  typified  the 
finer  phases  of  that  American  growth.*     It  was  a  growth 

'  See  James  K.  Hosmer,  Anglo-Saxon  Freedom,  Chap.  VIII.  The  lit- 
erature upon  this  subject  may  be  ascertained  by  Vol.  III.  of  Narratiye 
and  Critical  History  of  the  United  States. 

'That  nations  have  a  policy  and  morality  of  their  own,  see  Taylor, 
Morality  of  Nations ;  Leslie  Stephen,  Science  of  Ethics,  Chap.  III.,  Sees. 
XVIII.  to  XXIII.  inclusive.  Cf.  Weeden,  Social  and  Boon.  Hist,  of  N. 
B.,  Vol.  II.,  last  chapters  of  the  work. 

•»  Cf.  Uenry  Cabot  Lodge,  George  Washington,  Vol.  I.,  134  to  188. 

*  Lodge,  Life  of  Washington.  Cf.  The  Beginnings  of  American  Nation- 
ality, Johns  Hopkins  Historical  Series,  Vol.  8,  Arts.  I.  and  II.;  Fiske, 
Critical  Period  of  American  History,  187;  Weeden,  Social  and  Boon. 
Hist.  N.  B.,  Vol.  II.,  last  two  chapters;  Ware  v.  Hylton,  3  Dallas,  222 
seq.;  Higginson  v.  Mein,  4  Cranch,  419. 


^AKxi  peculiarity  of  this  evolution  was  that  it  finally  culmi- 
nated in  a  violent  rupture  with  the  older  forms  of  govern- 
ment in  Europe.^ 

Perhaps  it  is  idle  to  discuss  the  question  as  to  whether  the 
American  colonists  would  ever  have  fought  for  independence 
and  severed  their  connection  with  the  English  Government 
under  di£^ent  circumstances  than  existed.'^  It  cannot  be 
entirely  profitless  to  discuss  this.  If  we  may  obtain  a  lesson 
from  the  French  Revolution,  which  was  brewing  when  ours 
was,  and  which  came  to  a  climax  not  long  after  ours,  it 
becomes  at  once  apparent  that  mere  revolution  and  the  mere 
setting  up  of  written  constitutions  are  of  no  avail,  in  the 
attempted  establishment  of  forms  of^  government  such  as 
ours,  in  uncongenial  environments.  The  written  constitution 
achieves  nothing  unless  sustained  by  the  continental  or  the 
national  spirit.  Thus  we  see  how  the  rupture,  ever  widening 
between  the  colonies  and  the  mother  country  as  the  conti- 
nental spirit  grew  into  national  spirit,  was  eventually  destined 
to  become  a  national  rupture,  deep-grained  enough  to  start 
and  maintain  a  constitution.     The  mercantile  policy  of  Great 

^  This  movement  repeated  upon  a  larger  and  successful  scale  what  was 
earlier  attempted  in  the  movement  in  England  which  ended  in  the  Crom- 
wellian  rule ;  Hosmer,  Anglo-Saxon  Freedom,  Chaps.  IX.  and  X.  When 
Napoleon  Bonaparte  parted  with  Louisiana  to  the  United  States  he  gave 
this  remarkable  testimony  to  his  subjects  in  Louisiana,  in  his  public 
declaration  to  them,  of  the  value  of  this  government:  **  May  the  Louisi- 
anians  know  that  we  separate  ourselves  from  them  with  regret,  and  that 
we  stipulate  in  their  favor  all  that  they  can  desire  ;  and  may  they  recollect 
that  they  have  been  Frenchmen,  and  that  France,  in  giving  them  up,  has 
secured  for  them  advantages  which  they  never  would  have  ohtaiiied  under 
the  government y  however  kind,  of  an  European  mother  country,**  Fay 
Hempstead,  Pictorial  History  of  Arkansas,  119.  This  circumstance,  if 
true,  is  not  mentioned  by  Mr.  Henry  Adams,  in  his  quite  exhaustive  dis- 
cussion of  the  Louisiana  Purchase,  Vols.  I.  and  II.,  Hist,  of  U.  S.  during 
the  first  administration  of  Thomas  Jefferson. 

*Cf,  Hosmer,  Anglo  Saxon  Freedom,  220,  221. 


of  national  expansion  in  the  United  States  of  America.^  The 
result  of  the  growth  of  the  colonies  was  that  they  wanted  no 
king.  They  were  willing  to  accept  the  good  heritage,  but  the 
useless  they  had  outgrown.  They  had  no  taste,  as  Conti- 
nentals, who  had  roughed  life  through  all  the  stages  of  inde- 
pendent political  regimen,  for  king,  nobility  or  feudality;  and 
when  national  regimen  became  necessary  they  wanted  to 
retain  the  guarantees  of  independence  as  far  as  practicable. 
It  required  all  of  that  dismal  experience  which  followed  in 
the  wake  of  independence,  under  the  Continental  Congress 
and  Articles  of  Confederation,  and  the  enormous  influence  of 
Washington,  Franklin  and  others,  to  prevent  them  from 
retaining  these-  guarantees  in  excess,  to  obtain  the  excellent 
result  which  was  involved  in  the  Constitution  of  the  United 
States. 

This  leads  me  to  refer  to  a  point  which  needs  treatment. 
It  will  probably  be  assumed  that  in  my  discussion  of  the 
underlying  elements  of  our  constitutional  life  I  accord  no 
place  to  individual  initiative.  Such  is  far  from  being  my 
purpose.  The  mind  of  man  coined  the  Constitution  as  it  is 
written.  It  required  this  coinage  before  it  could  obtain  cur- 
rency. A  series  of  beliefs  or  maxims  which  lie  unexpressed 
in  the  consciousness  of  a  people,  and  not  yet  realized  in  an 
enduring  shape  or  established  institutions,  has  a  proble- 
matical value.  Such  beliefs  or  maxims  attain  the  dignity 
and  value  of  current  coin  by  being  put  into  a  written 
form.  The  few  maxims  of  government  contained  in  the 
Constitution  of  the  United  States  were  w-ell  known  to  the 
States,  and  they  had  currency  there.  But  the  wider  conti- 
nental spirit  had  not  attained  the  point  assured  by  the 
adoption  of  the  Constitution.  The  growth  of  that  conti- 
nental spirit  along  the  lines  of  slow  national  development, 
in  the  direction  of  an  established  and  stable  government  of 

^  See  Hosmer,  Anglo-Saxon  Freedom,  Chap.  XIII. 


without  the  aid  of  a  constitution.  It  is  needless  to  say  that 
the  time  required  for  such  a  growth  would  have  been  indefi- 
nite and  prolonged.  Here  the  coinage  of  ripe  and  superior 
intellects  came  in,  to  breathe  forth  the  unuttered  and  un- 
formulated aspirations  of  the  mass  in  an  enduring  form. 
And  therefore  this  constitution  is  fully  deserving  of  the 
eulogium  passed  upon  it  by  the  foremost  minds  of  Europe.^ 

The  course  of  growth  which  the  American  people,  in  their 
national  form,  discloses  is  marked  by  stages  of  development 
found  in  earlier  peoples;  not  unlike  the  manner  in  which 
modem  civilized  individuals  disclose  in  modified  yet  multi- 
form ways  the  stages  of  earlier,  less  civilized  existence. 
This  has  already  been  indicated  in  the  last  preceding  chapter. 
The  claim  of  the  great  historian  Freeman,  that  the  New  Eng- 
land township  of  our  colonial  ancestors  typified  more  closely 
the  earlier  tunacipe  of  Britain  than  docs  the  relic  of  it  left  in 
England  to-day,'  is  indicative  of  this  tendency  in  social 
bodies,  as  in  individuals,  to  reproduce,  as  they  develop, 
earlier  forms.  It  is  hardly  true  that  these  forms  will  at  the 
later  day  assume  exactly  the  same  outlines  as  they  had  in  the 
earlier  day,  but  there  will  be  fundamental  features  of  re- 
semblance.    Indeed,  where  social  organization,  on  virgin  soil, 

*  Gladstone,  Maine,  Bryce  and  others.  See  also  De  Tocqueirille,  Democ- 
racy in  America.  Cf.  Bryce,  American  Commonwealth ;  Sir  Henry  S. 
Maine,  Popular  Government,  Essay  IV.;  Hosmer,  Anglo-Saxon  Free- 
dom, Chap.  XV.;  Fiske,  Critical  Period  of  American  History,  Chapter 
v.,  223.  ''As  the  British  Constitution  is  the  most  subtle  organism  which 
has  proceeded  from  progressive  history,  so  the  American  Constitution  is 
the  most  wonderful  work  ever  struck  off  at  a  given  time  by  the  brain  and 
purpose  of  man.'*  Fiske,  supra,  quoting  Gladstone.  See  Gladstone's 
words  again  quoted  in  Miller,  Constitution,  p.  82  of  the  text  and  p.  66, 
note. 

*  American  Inst.  Hist. ,  by  Edw.  A.  Freeman,  J.  H.  Hist.  Series,Vol.  I.,  15. 
See  Germanic  Origin  of  the  New  England  Towns,  by  Herbert  B.  Adams, 
id.,  Art.  II.  **If  you  wish  to  see  Old  England  you  must  go  to  New 
England";  Freeman.  See  also  Hosmer,  Anglo-Saxon  Freedom,  113; 
Weeden,  Social  and  Econ.  Hist.  N.  B,,p<i8aim. 


government,  some  reversion  to  the  earlier  forms  is  sponta- 
neous and  inevitable.^  When  Europe  became  Eomeless,  it 
started  again  with  the  earlier  local  group  as  a  basis,  just  as 
the  colonists  started  with  the  earlier  local  group,^  though,  of 
course,  there  were  current  relics  of  the  more  developed  con- 
ditions where  their  influence  had  penetrated  deep  enough.^ 
This  reversion  was,  therefore,  a  necessity  before  the  later 
forms  in  American  constitutional  life  were  attainable.* 

The  claim,  so  justly  made,  that  in  the  first  period  of  colonial 
life  on  this  continent  the  white  man  was  essentially  an 
Englishman,  could  only  be  modified  gradually.  His  ideas 
were  English  in  most  of  the  fundamental  matters  of  his 
political  life — his  town-life,  his  church-life,  his  life  in  the 
courts — ^and  his  legal  views  were  and  are  still  largely  colored 
by  English  ideas.  His  Americanism  rested  upon  an  English 
foundation,  just  as  Englishry,  in  the  formative  period  of 
England's  constitutional  life,  rested  upon  Grermanic,  or 
rather  Saxon,  foundations.  Yet  there  is  a  diflerence;  for 
while  American  constitution-makers  began  their  work  in  a 
late  day  of  English  ncUional  integration,  English  constitu- 
tion-makers began  before  any  German  nation  had  yet  in- 
tegrated.^    These   constitution-makers   alike    took    up    and 

^Gf,  Rudimentary  Society  among  Boys,  by  John  Johnson,  Jr.,  J.  H. 
Hist.  Series,  Vol.  II.,  501  ;  Hosraer,  Anglo-Saxon  Freedom,  115. 

*(7/.  Waitz,  Deutsche  Verf.-Geschichte,  Vol.  I.;  Stubbs,  Const.  Hist,  of 
Bng.,  Vol.  I.;  Gneist,  Eng.  Const.  Hist.;  Green,  Making  of  England; 
Gomrae,  The  Village  Community,  Chap.  III.;  Seebohm,  The  English 
Village  Community ;  Essays  in  Anglo-Saxon  L&w,  But  see  Freeman, 
Chief  Periods  of  European  History,  Lect.  VI. 

^  It  is  well  known  that  when  civilized  barbarians  go  back  among  their 
own  people  they  revert  back  to  the  old  conditions ;  and  this  is  said  even 
of  civilized  beings  as  such. 

*Hosmer,  Anglo-Saxon  Freedom,  Chapters  VIII.,  XIII.;  Fiske,  Be- 
ginnings of  New  England,  and  Critical  Period  of  American  History ;  Am. 
Inst.  Hist.,  by  Edw.  A.  Freeman,  Art.  I.,  VoL  I.,  J.  H,  U.  Series. 

^  I  mean  by  constilutioii'makers  the  active  elements  among  the  people 
which  primarily  tended  toward  a  constitutional  political  organism.  Cf, 
Hosmer,  Anglo-Saxon  Freedom,  Chap.  XIII. 


stages,  m  tne  lorms  oi  the  primitive  Aryan — oeiore  tnat  . 

spread   of  population   ensued  which   gave   us  the  ancient  i 

Greek,  the  Iranian^  the  Tuscan,  the  Boman,  or  any  other  of 
the  early  peoples  who  inhabited  at  one  time  or  another 
Europe  and  Asia.^  It  was  a  form  whose  counterpart  is  con- 
fidently affirmed  to  find  its  copies  among  the  barbarian  and 
savage  tribes  of  undeveloped  countries  in  our  day.^ 

The  present  most  civilized  and  moral  man  is  the  best 
representative  of  centuries  of  progression  and  retrogression ; 
he  is,  so  to  say,  the  product  of  the  compromises  of  the  ages 
past.  So  are  our  best,  most  advanced  social  forms.  In 
keeping  with  this,  the  needs  of  human  kind  gave  currency  to 
developed  ruling  powers  and  the  spread  of  a  legal  spirit 
over  wide  national  and  international  domains;  and  these 
needs  also  evolved,  out  of  indefinite  want  of  organization,  an 
increasing  complexity  in  administrative  governmental  func- 
tions, and  an  increasing  expansion  of  bureaucratic  features. 
The  United  States — meaning  thereby  the  people  in  their 
social  pursuits,  their  local  governmental  forms,  their  com- 
monwealths, and  their  composite  national  organism — as  well 
present  an  example  of  this  latest  result  of  social  and  political 
evolution  as  any  other  country. 

Outside  of  the  preamble,  the  Constitution  of  the  United 
States  establishes  a  framework  of  government,  consisting  of 
the  co-ordinate  departments,  each  invested  with  a  fair  share 

*  See  the  last  preceding  chapter  of  this  work.  Also  c/.  Gomme,  The 
Village  Community,  Chap.  L;  Taylor,  The  Origin  of  the  Aryans,  186; 
Schrader,  Sprachvergleichung  und  Urgeschichte,  568  seq.;  Post,  Bau- 
steine,  etc. ;  same,  Ursprung  des  Rechts ;  same.  Die  Geschlechtsgenos- 
senschaft  der  Urzeit ;  Morgan,  Ancient  Society ;  Maine,  Village  Com- 
munities; Hearn,  Aryan  Household;  Spencer,  Prin.  of  Soc.  (Political 
Institutions) ;  Leist,  Qraeco-Ital.  R.  G. 

^  See  post f  and  Spencer,  preceding  note ;  also  see  Lubbock,  Prehistoric 
Times;  Tylor,  Anthropology,  219,  420. 


purpose  ana  ODject  ot  each  aepartment.  i  reason,  tne  privi- 
leges of  citizenship,  the  powers  and  forms  of  organization  of 
the  States,  and  the  effect  of  State  records  are  in  a  greater  or 
smaller  measure  defined  therein.  It  contains  provisions  re- 
lating to  the  public  debt,  oath  of  office,  religious  tests,  and 
the  supremacy  of  the  provisions  of  the  instrument.  A  ratifi- 
cation of  the  Constitution  is  provided  for.  In  a  series  of 
amendments  provision  is  made  against  the  abuse  of  govern- 
mental functions  and  for  the  protection  of  the  citizen.  The  last 
five  amendments  relate  to  matters  which  grew  up  under  the 
Constitution,  indicative  of  startling  defects  therein^-defects 
productive  of  evils  which  were  thereby  intended  to  be  cor- 
rected. 

The  provisions  relating  to  the  framework  of  government 
are  occupied  first  with  the  constitution  and  powers  of  the 
legislative  department  of  the  government.  Waiving  the  ques- 
tion whether,  appropriately,  a  bill  of  rights  and  the  powers 
of  the  executive  department  in  separate  chapters  or  articles 
should  not  have  first  engaged  the  attention  of  the  framers  of 
the  Constitution  (in  favor  of  which  modern  experience  speaks 
in  no  uncertain  tones),  in  other  respects  that  instrument  is 
less  artificially  constructed  than  more  recent  State  constitu- 
tions.^ For  instance,  the  powers  of  Congress,  as  defined  in 
Article  I.,  Section  VIII.,  are  not  all  peculiar  to  Congress. 
They  need  the  President's  concurrence  to  make  them  effec- 
tual. Nor  is  the  term  Congress  a  happy  one.^  The  Congress 
of  the  States  prior  to  the  adoption  of  the  Constitution  gave 
currency  to  the  term.  It  had  little  appropriate  application 
to  the  legislative  body  created  by  the  article  referred  to. 
That  body  was  in  many  respects  a  copy  of  the  Parliament  of 
England,  except  that  its  powers  were  narrowed  to  the  pur- 
pose of  its  creation.     The  language  employed  to  grant  those 

*  Of,  Constitution  of  Pennsylvania  or  of  Arkansas,  now  in  force  (1891), 
with  the  Federal  Constitution.  See  Ben  Ferley  Poore,  Charters  and 
Constitutions. 

*Fiske,  Civil  Government,  203. 


Constitution  vests  in  Congress  expressly  'the  power  to  lay 
and  collect  taxes,  duties  and  excises/  and  Hhe  power  to 
regulate  trade/  That  the  former  power,  if  not  particularly 
expressed,  would  have  been  included  in  the  latter,  as  one  of 
the  objects  of  a  general  power  to  regulate  trade,  is  not  neces- 
sarily impugned  by  its  being  so  expressed.  Examples  of  this 
sort  cannot  sometimes  be  easily  avoided,  and  are  to  be  seen 
elsewhere  in  the  Constitution.  Thus,  the  power  *  to  define 
and  punish  offenses  against  the  law  of  nations  ^  includes  the 
power  afterwards  particularly  expressed  '  to  make  rules  con- 
cerning captures,  etc.,  from  offending  neutrals.^  So,  also,  a 
power  'to  coin  money'  would  doubtless  include  that  of 
'regulating  its  value,'  had  not  the  latter  power  been  ex- 
pressly inserted.  The  term  taxes,  if  standing  alone,  would 
certainly  have  included  duties,  imposts  and  excises.  In 
another  clause  it  is  said  '  no  taxes  or  duties  shall  be  laid  on 
exports,'  etc.     Here  the  two  terms  are  used  as  synonymous."^ 

"  To  regulate  the  value  of  coin  "  ^  would  clearly  imply  the 
power  given  in  the  next  clause^  "  to  provide  for  the  punish- 
ment of  counterfeiting  the  securities  and  current  coin  of  the 
United  States."  Indeed,  many  of  the  powers  redted  in  detail 
are  covered  by  other  provisions,  and  if  they  had  not  been, 
would  clearly  have  been  embraced  in  the  omnibus  clause 
called  the  "  general  welfare,"  or  elastic  clause,*  which  recites 
that  Congress  shall  have  power  "  to  make  all  laws  which 
shall  be  necessary  and  proper  for  carrying  into  execution  the 
foregoing  powers  and  all  other  powers  vested  by  this  Consti- 
tution in  the  Grovernment  of  the  United  States,  or  in  any 
department  or  officer  thereof." 

That  the  use  of  superfluous  phraseology  did  not  enable  the 
firamers  of  the  Constitution  to  cover  all  points  was  indicated 

» Gf.  A  Short  TariflE  History  of  the  United  States,  by  David  H.  Mason. 

*Art.  I.,  Sec.  VIIL,  5.  ^Ihid,  6. 

^IHd.  18.    See  Fiske,  Civil  Government,  245,  259. 


in  the  first  administration  of  Washington — the  first  adminis- 
tration under  it — when  the  question  was  as  to  whether  Con- 
gress had  power  to  create  a  national  bank.^  No  phraseology 
therein  contained,  in  terms,  authorizes  Congress  to  create  a 
bank  any  more  than  it  does  the  creation  of  lotteries ;  and, 
according  to  statutory  rules  of  construction,  the  recital  in 
detail  of  powers  conferred  excludes  other  instances.^  The 
powers  of  the  Federal  Government  have  been  forcibly 
expanded  upon  more  than  one  occasion  to  adapt  the  instru- 
ment to  the  needs  of  the  country.^  And  clauses  which  were 
intended  to  confer  the  power  of  protecting  American  indus- 
tries by  high  tariff  regulations  have  lost  their  original 
meaning.*  Here  are  defects  of  language  of  great  import- 
ance. 

*  Wharton,  American  Law,  §417 ;  McMaster,  Hist,  of  the  People  of  the 
U.  S.,  Vol.  II.,  28  seq.;  McCuUough  v,  Maryland,  4  Wheaton,  316. 

'This  rule  does  not  seem  to  be  applied  with  the  same  strictness  to  con- 
stitutional provisions  as  to  statutory  enactments.  Of.  Juilliard  v.  Green- 
man,  110  U.  S.  421,  438,  439. 

'Instance  the  purchase  of  Louisiana  and  Alaska,  the  issue  of  paper 
currency,  the  Emancipation  Proclamation,  the  assumption  of  jurisdiction 
of  the  Supreme  Court  of  the  United  States  over  the  decisions  of  State 
CJourts  by  writs  of  error  under  the  prorisions  of  the  Act  of  Congress. 

*  Instance  the  **  commerce  clause."  See  Mason,  A  Short  Tariff  History 
of  the  United  States.  The  Supreme  Court  of  the  United  States  bears  out 
this  construction  of  the  commerce  clause  in  many  opinions.  "  It  author- 
izes Congress  to  prescribe  the  cofiditiona  upon  which  commerce  in  all  its 
forms  shall  be  conducted  between  our  citizens  and  the  citizens  or  subjects 
of  other  countries";  Field,  J.,  Mobile  Co.  v.  Kimball,  102  U.  S.  696. 
**The  Act  of  Congress  of  August  3,  1882,  *to  regulate  immigration,' 
which  imposes  upon  the  owners  of  steam  or  sailing  vessels  who  shall  bring 
passengers  from  a  foreign  port  into  a  port  of  the  United  States,  a  duty  of 
fifty  cents  for  every  such  passenger  not  a  citizen  of  this  country,  is  a  valid 
exercise  of  the  power  to  regulate  commerce  with  foreign  nations  ";  Head 
Money  Cases,  112  U.  S.  580 ;  People  v.  Compagnie  G^n^rale  Trans- 
atlantique,  107  U.  S.  59.  It  has  been  held,  in  a  number  of  cases,  that  the 
exaction  of  a  tax  or  license  fee  ou  interstate  commerce  was  a  regulation 
of  commerce  committed  exclusively  to  Congress  under  the  commerce 
clause.  See  Welton  v.  Missouri,  91  U.  S.  275,  in  which  case  Mr.  Justice 
Field  said  :  **  The  power  to  regulate  conferred  by  that  clause  upon  Con- 
gress is  one  without  limitation ;  and  to  regulate  commerce  is  to  prescribe 


the  otates/  Ibese  would  seem  to  have  been  more  appro- 
priately referred  to  after  the  powers  of  all  the  departments  of 
the  Federal  Government  had  been  recited.  The  propriety  of 
defining  treason  in  an  organic  instrument,  especially  in  con- 
nection with  the  constitution  of  the  Supreme  Court  and  the 
jurisdiction  of  that  and  lesser  courts,^  may  well  be  questioned. 
If  it  was  a  needful  provision  it  should  have  been  incorporated 
in  a  bill  of  rights. 

The  failure  to  define  citizenship  in  the  United  States  was 
a  grievous  defect  in  the  Constitution.  This  has  now  been 
supplied  after  a  long  and  most  sanguinary  fratricidal  war, 
fought,  if  ever  wars  were  fought,  for  principle,  and  as 
doggedly  and  stubbornly  and  bravely  as  freemen  ever  fought 
on  Marston  Moor  or  around  Boston.  And  the  end  of  this 
late  emendation  has  not  come  yet;  for  the  blind  zeal  of  the 
successful  side  carried  them  beyond  the  object  of  that  war, 
to  invest  with  the  franchise  and  right  to  hold  office  a  great 
mass  of  enfranchised  slaves,  thus  exposing  the  Anglo- 
Saxons  in  many  parts  of  the  South  to  the  greater  fecundity, 
immorality,  mendacity  and  simplicity  of  the  negro  race. 
Who  knows  but  that  thus  a  great  historical  mistake  has 
been  made;  a  crime  of  the  century  committed? 

These  matters  inform  us  that  the  Constitution  was,  indeed, 
the  artificial  work  of  men — men  who  were  fallible,  and  not 
without  the  disposition  here  and  there  to  say  too  much,  and 

rules  by  inrhich  it  shall  be  governed,  that  is,  ths  conditions  upon  which  it 
shall  be  conducted;  to  determine  how  fobr  it  shall  he  free  and  untrammeled, 
how  fa/r  it  shcdl  he  hurdened  hy  duties  and  imposts,  and  how  far  it  shall 
he  prohibited.**  Id.,  279,  280 ;  Robbins  v.  Shelby  Co.  Taxing  Dist.,  120 
U.  S.  489;  Bowman  v.  R.  R.  Co.,  125  U.  S.  465;  Leloup  v.  Port  of 
Mobile,  127  U.  S.  640,  648 ;  Phila.  Steamship  Co.  v.  Pennsylvania,  122 
U.  S.  326 ;  Asher  v.  Texas,  128  U.  S.  129 ;  Western  Union  Tel.  Co.  v. 
Alabama,  182  U.  S.  472.  The  acts  prohibiting  Chinese  immigration,  as 
well  as  objectionable  pauper  immigration,  derive  their  validity  from  the 
same  clause.  Chinese  Exclusion  Case,  130  U.  S.  581, 589  seq.  Cf.  Miller, 
Const,  of  the  U.  S.,  Lect.  IX. 
» Art.  I.,  Sec.  X.  *  Art.  IIT.,  Sec.  III. 


of  whom  were  of  diverse  and  antagonistic  opinions  deep-set 
and  hard  to  change ;  and  men,  a  very  few  of  whom  possessed 
that  profound  statesmanship  which,  built  up  from  actual 
contact  with  the  roughest  and  most  startling  experiences 
attending  the  budding  forth  of  the  new  federal  organism, 
saw  the  greater  evils  to  be  avoided — even  though  the  remedy 
might  come  in  an  imperfect  form,  even  though  the  phrase- 
ology of  the  organic  instrument  was  illogical,  redundant,  and 
in  some  respects  inadequate.  It  was  sufficient  for  these  that 
it  gave  to  the  federal  organism  independent  powers  derived 
from  the  people  and  not  from  the  several  States.^ 

The  inadequate  data  which  have  come  down  to  us  indicate 
that  the  best  part  of  what  history  told  of  past  democracies, 
and  of  the  blessings  of  the  English  bi-cameral  system,  was 
known  to  the  men  who  framed  the  Constitution.^  That  bi- 
cameral system  had  found  adoption  among  a  number  of  the 
States,  and  was  not  a  new  thing.  One  writer,  qualified  to 
speak,  has  told  us  that  all  of  the  States,  except  Pennsylvania, 
Vermont,  and  for  a  while  Georgia,  had  the  bi-cameral  system ; 
that  the  name  "Senate"  was  used  for  the  upper  house  in 
Maryland,  Massachusetts,  New  York,  North  Carolina,  New 
Hampshire  and  South  Carolina ;  that  the  name  "  House  of 
Representatives"  for  the  lower  house  was  in  use  in  Massa- 
chusetts, New  Hampshire,  South  Carolina,  Pennsylvania 
and  Vermont.^  It  was  to  be  expected  that  the  home  words 
for  the  two  chambers  would  be  the  choice  for  designating  the 
two  chambers  composing  the  federal  legislative  body  rather 
than  the  English  designations.     We  have  already  seen  how 

^Cf.  Piske,  Critical  Period  of  American  History,  236  aeq,;  Hosmer, 
Anglo-Saxon  Freedom,  234 ;  Wharton,  American  Law,  §§370, 371 ;  Hannis 
Taylor,  Origin  and  Growth  of  the  English  Constitution,  65. 

^Bryce,  American  Commonwealth,  Chap.  III.;  Fiske,  Critical  Period, 
etc.,  290,  291. 

3  Mr.  Alexander  Johnston,  New  Princeton  Review,  September,  1887. 
Cf.  Ben  Perley  Poore,  Charters  and  Constitutions. 


SO  were  the  composition  and  practice  of  the  two  bodies 
modeled  after  State  exemplars,  with  such  exceptions  as  were 
induced  by  the  wider  area  and  the  different  bases  of  repre- 
sentation applicable  to  the  Federal  Government  as  distin- 
guished from  the  bases  of  State  legislative  representation. 
In  determining  the  basis  of  representation  in  the  Federal 
House  of  Representatives,  the  slave  element  produced  grave 
complications. 

The  President  was  copied  from  the  Governors  of  the  States. 
The  name  itself  had  been  in  use  in  Delaware,  New  Hamp- 
shire, Pennsylvania  and  South  Carolina.  Every  State  pre- 
scribed a  form  of  oath  for  its  officers.  Pennsylvania  fur- 
nished the  form  of  oath  for  the  President.  New  York 
furnished  an  exact  prototype  of  the  office  of  Vice-President  in 
its  Lieutenant-Governorship.  The  provisions  for  the  recog- 
nition of  interstate  citizenship  and  for  the  rendition  of 
fugitive  slaves  and  criminals  were  suggested  by  the  eighth 
article  of  the  New  England  Confederation  of  1643  and  the 
fourth  article  of  the  Confederation.  The  first  eight  amend- 
ments are  in  substance  a  reiteration  of  the  English  Bill  of 
Rights.^  The  ninth,  tenth  and  eleventh  amendments  were 
felt  to  be  necessary  to  guard  against  too  extended  an  applica- 
tion of  Federal  powers  at  the  expense  of  the  States  and  the 
people. 

Mr.  Johnston  says  that  the  most  solid  work  done  by  the 
framers  of  the  Constitution  was  in  giving  powers  to  Congress 
and  the  eetablishment  of  a  Federal  judiciary.  And  yet  the 
same  phenomenon  is  presenting  itself  here  which  is  the  case 
in  Great  Britain — experience  is  slowly  but  surely  merging 
larger  power  in  the  lower  house  at  the  expense  of  the  upper 
house  and  the  Executive.^    And  the  judiciary  have  not  yet 

^  For  a  struggle  for  similar  principles  in  the  reign  of  Charles  I.,  see 
Hosmer,  Anglo-Saxon  Freedom,  Chapters  IX.  and  X. 

'  Cf,  Woodrow  Wilson,  Congressional  Government ;  Bryce,  American 
Commonwealth,  Chapters  XIII.  to  XXL,  inclusive. 


has  been  given  to  it  in  the  measure  contemplated  by  the 
framers  of  the  Constitution.^ 

The  Constitution  was  in  form  neither  an  entirely  original 
nor  a  perfect  creation — no  more  so  than  a  contract  upon 
such  a  large  subject  would  be;  both,  following  in  the  line  of 
more  or  less  previous  experience,  would  exhibit  the  use  of 
superabundant  phraseology  in  proportion  to  the  abundance 
of  caution  possessed.  Yet,  in  the  discussions  shown  in 
Elliott's  Debates,  in  the  writings  of  Mr.  Madison  and  Mr. 
Bancroft's  second  volume  on  the  Formation  of  the  Constitu- 
tion, it  does  not  appear  to  have  been  always  felt  that  the 
provisions  suggested  were  already  in  use  among  the  States. 
The  primary  thought  seems  to  have  been  to  secure  a  more 
perfect  and  stronger  Federal  power  which  should  not  be 
dependent  upon  the  States,  should  therefore  have  sufficient 
taxing  power  of  its  own,  and  should  have  the  power  of  pro- 
tecting the  commerce  and  fostering  the  industries  of  the 
United  States.  Such  was,  primarily,  the  motive,  produced 
by  the  threatened  dissolution  of  the  Confederation,  which 
led  to  the  Commercial  Convention  at  Annapolis,  and,  even- 
tually, the  Constitutional  Convention  at  Philadelphia.  It 
needs  to  be  remembered  that  the  Constitutional  Convention 
usurped  powers  not  accorded  to  it  in  its  organization,  and 
that  the  idea  of  a  Constitution  forced  itself  into  prominence 
as  the  deliberations  proceeded ;  a  technical  breach  of  the 
trust  confided*  to  the  members  of  this  convention,  which  was 
concurred  in  by  Washington  and  Franklin.  But  the  factors 
of  national  organization  thus  impelled  them.  And  the  de- 
bates of  the  convention,  if  fully  reported  to  us,  would  still 
leave   unreported  that  undercurrent  of  experience  whose 

^  And  the  judicial  power,  and  mode  of  exercise  of  that  power,  are 
simply  a  wider  application  of  English  methods.  C7/.  Willoughby,  Con- 
stitution of  the  United  States;  Dicey,  Law  of  the  Constitution,  Fart 
I.,  Chap.  III.,  154, 155;  Bryce,  Am.  Com.,  Vol.  I.,  Chap.  XXIII.,  252, 
253  ;  Maine,  Popular  Government,  Essay  lY.,  218  seq. 


the  saooesBfnl  framing  of  the  organic  act.^ 

To  me  it  seemSf  gathering  op  some  viewB  frt>m  this  detail 
of  the  texture  and  formation  of  the  Consdtation,  that  the 
work  of  framing  it  was  the  j»t)dact  of  cireomstances.  These 
drcomatances  were  the  inadeqoacieB  of  State  control  over 
eontinental  afturs — ^the  need  of  some  eontinadal  <Hrganic  po- 
litical agencjr  independent  of  the  States,  so  that  camHimadal 
harmony  and  onily  wonld  have  a  dianoe  to  blossom  to 
fruition  and  become  permanent.  Independent  power  and 
resources  given  to  some  continental  organic  political  unit 
neeemtated  the  construction  of  a  framework  of  govemmeDt, 
while  previous  experience  and  conservative  habits  neoaaJbaiei 
the  formation  of  that  framework  largely  on  lines  of  thou^t 
which  had  become  fixed  in  the  life  of  the  people.  A  bi- 
cameral system,  with  an  executive  head  and  cabinet,  and 
three  co-ordinate  departments  of  government,  had  been  ex- 
perienced to  be  up  to  that  time  the  safest,  or  at  any  rate  the 
best  known  and  most  desirable  incidents  of  government. 
These  things  having  been  established,  the  rest  of  the  work 
was  to  reduce  these  necessities  to  form,  to  fill  in  the  needfiil 
details  and  set  the  government  going.  Incidentally,  as  the 
States  had  brought  great  trouble  on  themselves  by  the  un- 
limited issue  of  irredeemable  paper,  these  were  prohibited 
from  doing  the  same  again ;  and  the  power  to  coin  money 
was  put  in  the  hands  of  Congress,  so  that  a  uniform  coinage 
and  standard  of  value  should  be  introduced.  The  States 
were  also  prohibited  from  continuing  the  ruinous  policy  of 
impairing  the  obligation  of  contracts,  an  outcome  of  the 
vicissitudes  and  emergencies  which  induced  the  issue  of  irre- 
deemable paper.  Congress  was  invested  with  power  to 
regulate  foreign  and  interstate  commerce,  and,  as  a  part  of 
the  exercise  of  this  power,  to  protect  and  foster  American 
industries, 

1  Cf.  Miller,  Const,  of  the  U.  S.,  Lect.  IX.,  pp.  433-446. 


All  that  has  been  said  of  the  objects  of  its  formation  indicates 
that.  But  the  prescience  was  vague  and  indeterminate,  and 
has  not  come  down  to  us  in  a  way  which  justifies  us  in 
according  to  men  any  profound  insight  into  the  future  of 
the  country  as  that  future  came  about.  Greorge  Washington, 
the  presiding  officer  of  that  body,  and,  upon  the  whole,  the 
best  judge  of  the  actual  trend  of  events  in  the  country  in  his 
day,  never  gave  currency  to  any  thoughts  which  went  beyond 
the  future  peopling  of  the  territory  lying  between  the  Atlantic 
seaboard  and  the  Mississippi.  Before  the  Constitution  had 
started  on  its  journey  through  the  States,  when  the  question 
was  as  to  its  adoption,  the  first  ten  amendments,  which  did  not 
occur  to  the  framers  of  it,  were  urged  and  insisted  upon  by 
the  people.  And  from  time  to  time  since,  notwithstanding 
the  liberal  stretching  to  which  construction  has  subjected  the 
language  of  the  organic  act,  the  need  of  further  amendments 
has  been  felt,  and  they  have  been  adopted. 

A  Grerman  writer  has  said  that  the  people  of  this  country 
have  canonized  the  Constitution  of  the  United  States ;  that 
we  have  accorded  to  it  a  sacredness  which  interferes  with  the 
appropriate  and  harmonious  expansion  of  the  government ; 
and  that  thus  has  been  occasioned  a  series  of  secondary  rules 
and  canons  which  as  much  make  up  its  body  of  law  as  the 
organic  provisions  themselves — ^rules  and  canons  which 
depend  upon  that  broad  field  of  implied  powers  whose  limit 
is  undefinable.^  How,  with  the  confessed  faults  it  exhibited, 
due  to  the  inevitable  fallibility  of  its  framers  and  the  poverty 
of  language,  it  could  fail  to  require  in  time  the  harmonizing 
influence  of  construction,  it  would  be  difficult  to  conceive. 
And  how  an  organic  law  could  have  endured,  and  become 
respected  and  adhered  to,  without  making  it  the  oonserva- 

'Von  Hoist,  Constitutional  History  of  the  United  States,  Vol.  I.,  Chap, 
n.  See  also  Hannis  Taylor,  Origin  and  Growth  of  the  English  Constitu- 
tion, 60. 


diffioult  to  understand.  The  so-called  canonization  of  the 
Constitution  consists  in  giving  emphasis  to  its  provisions, 
and  in  adhering  with  a  reasonable  degree  of  firmness  to  its 
provisions.  Any  other  course  would  have  wiped  it  out  and 
utterly  destroyed  its  influence  for  usefulness ;  for  in  the  con- 
tempt and  disregard  we  feel  for  language  in  any  document  is 
involved  its  ultimate  powerlessness  and  uselessness.  If  any- 
thing beyond  growth  and  change  of  fundamental  ideas  and 
aspirations  has  alienated  the  affection  of  the  people  from 
the  sacred  text  of  Holy  Scriptures,  it  has  been  the  destructive 
criticism  to  which  that  work  has  been  objected.  The  Con- 
stitution, under  the  disintegrating  agency  of  a  similar  process, 
would  undergo  a  similar  process  of  dissolution.  That  so- 
called  canonization,  rather  that  conservative  process  of 
constitutional  preservation,  stands  always  in  marked  con- 
trast to  the  theoretical  constitutions  of  so-called  philosophic 
firamers  of  new  governments,  whose  systems,  like  that  of 
Sieyfes,  when  put  to  the  test  of  popular  construction,  tumble 
to  pieces.  Von  Hoist  himself  shows  that  the  term  canoniza- 
tion is  improper,  for,  as  he  proceeds  in  his  voluminous,  in- 
teresting and  instructive  history,  he  shows  how  the  provisions 
of  the  Constitution  and  its  true  intent  were  nullified  and 
narrowed  down  by^the  slave  power,  which  sought  to  narrow 
the  sphere  of  action  of  the  Constitution  in  favor  of  State 
power  and  jurisdiction.^  We  have  seen  how  the  Presidents, 
Congress  and  the  Supreme  Court  have  expanded  its  pro- 
visions from  time  to  time,  and  how  the  people  by  amendment 
have  filled  up  defects  therein.  The  Constitution  in  its 
earlier  stage  was  far  from  being  canonized;  it  was  then 
looked  upon  with  suspicion  and  distrust  by  many,  including 
some  of  the  most  prominent  statesmen  of  the  day.  And 
that  distrust  eventually  gave  rise  to  an  anti-Federalist  party, 
headed  by  Thomas  Jefferson,  which  for  nearly  half  a  century 

*  Von  Hoist's  principal  refrain  is  with  reference  to  the  slave  power  and 
its  consequences. 


upon  all  sideS;  was  rather  with  the  local  State  jurisdictions 
than  the  more  distant  Federal  Grovernment.  Not  only  was 
the  formation  of  an  anti-Federalist  party,  even  against  Wash- 
ington, a  strong  indication  of  the  absence  of  the  canonizing 
agency  in  the  respect  and  veneration  due  the  Constitution, 
but  whenever  special  State  interests  were  involved,  the  dis- 
position to  resort  to  nullification  resolutions  was  another 
indication  of  the  same  sort.  To  the  Supreme  Court  of  the 
United  States,  whose  mode  of  judging  and  determining  con- 
stitutional and  other  questions,  has  been  by  adhering  to 
precedent  and  established  canons  of  construction,  and  to  the 
custom  of  the  American  bar  and  people  to .  adhere  to  a 
similar  ordered  legal  development,  may  be  attributed  the 
maintenance  and  respect  entertained  for  that  organic  law.^ 

I  have  thus,  in  meager  outline,  endeavored  to  account  for 
the  existence  of  the  Constitution  in  this  country,  and  the 
moving  agencies  in  producing  and  maintaining  it.  We  can  see 
in  its  adoption  and  continuance  the  effect  of  ordered  self- 
government,  due  to  township,  county,  city  and  commonwealth 
administration,  and  to  the  influence  of  minds  made  patriotic 
by  the  pursuit  of  national  ends.  Under  all  outward  mani- 
festations, whether  in  the  Constitutional  Convention,  in 
Congress,  the  Presidency,  the  Supreme  Court,  or  among  the 
people,  we  see  the  current  of  past  experience,  asserting  itself 
in  an  adherence  to  inherited  jurisprudence  and  to  inherited 
governmental  and  other  ideas,  changed  by  the  environment 
which  evolved  from  independent  colonists  an  independent 
complex  national  sovereignty.  Just  as  that  coinage  of  sen- 
tience and  thought — language — contains  the  remains  of  past 
physical  and  intellectual  action,  so  does  the  coinage  of  our 
Federal  Constitution  contain  remains  of  the  historical  pro- 

^The  tenn  *' canonization,"  with  its  satirical  implications,  is  apt  to 
sway  the  adversely  inclined  against  the  Constitution,  in  favor  of  those 
socialistic  and  anarchistic  dogmas  which  render  such  theories  as  Henry 
(George  and  Bdward  Bellamy  acceptable. 


oped  number  of  local  and  State  govemmente^  a  people  with  a 
cultivated  political  consciousness :  a  political  consciousness 
which  also  implied  the  perception  by  men  of  their  relations 
to  one  another  in  family  and  local  political  communities^  of 
their  power  to  shape  their  own  political  destinies  within 
bounds.'  We  have  seen,  in  the  last  preceding  chapter,  the 
course  of  development  of  the  local  subdivisions  of  the  States 
of  the  Union  :^  a  course  of  development,  by  the  way,  unlike 
the  general  course  of  development  in  ancient  or  earlier 
modem  times,  because  it  builded  upon  experience  which 
had  outgrown  the  mere  expansion  of  local  village-com- 
munity life — ^a  process  of  growth  which  characterized  the 
home  {xwiiTjYy  the  mdrohome  {fj7jTpoxc!}[i7j)y  the  polis  (;r6^.rc), 
the  metropolis  {jir^TpoTioh^Y  of  ancient  Greece  and  Kome. 
The  awakening  and  formation  of  the  federal  spirit  in  this 
country  was  a  form  of  political  awakening,  a  tlirowing  off  of 
constitutional  indifference  characteristic  of  organic  beings, 
upon  national  proportions,  and  was  beyond  the  more  prema- 
ture, loose  and  earlier  federations  of  Greek  cities;  just  as  it 
was  the  spread  by  contact  and  expansion  of  colonial  centers 
in  America  which  led  to  statehood.  The  evolution  of  the 
commonwealth   of  Connecticut  from  the  previous   general 

'Hosmer,  People  and  Politics,  Book  II.,  Chap.  IV.;  Hannis  Taylor, 
Origin  and  Growth  of  the  English  Constitution,  Introduction. 

'  Hosmer,  supra,  133. 

^Cf,  Weeden,  Social  and  Economic  Hist,  of  New  England,  Vol.  I.,  49 
8tq.\  Hosmer,  Anglo-Saxon  Freedom,  pp.  112-123. 

^  Cf,  Kuhn,  IJeber  die  Entstehung  der  Staedte  der  Alten,  Einleitung ; 
Schrader,  Sprachvergleichung  u.  Urgeschichte,  578 ;  Aristotle,  Politics, 
Book  I.,  Chap.  II.  Aristotle  defines  a  kome  to  be  ''a  society  of  many 
families  which  was  instituted  for  lasting  and  mutual  advantage.'*  It  is 
a  village  in  English  form.  It  may  be  composed  of  emigrant  members  of 
one  family,  and  the  children  and  children's  children.     Cf,  Kuhn. 

i^Euhn,  Stadtische  u.  Biirgerliche  Yerfassung  des  romischen  Rechts, 
Vol.  I.,  271 ;  Marquardt,  Rom.  Stadtverwaltung,  Vol.  I.,  Chap.  I. 


ut; talis   IB   a   rt;pruuucuuu    ui    a  isiiii  tuiriiur    auu^  Tiiiereiurt?! 

deeper  organic  political  form.^  But  the  analogies  are  only 
relative  to  the  organic  process  of  development ;  the  relative 
place  and  meaning  of  the  early  form^  in  a  political  sense^ 
has  become  colored  in  its  latest  phase  by  the  incidents  of 
English  political  and  jural  conceptions  of  a  higher  and 
national  character.  The  colonists  upon  the  New  England 
shores  of  North  America  drifted,  by  the  nature  of  their 
necessities,  into  local  subdivisions,  more  and  more  controlled, 
as  in  Connecticut,  by  a  Oeneral  Court,  as  the  territory  be- 
came populated.  And  the  General  Court  became,  not  unlike 
the  early  parliaments,  or  witenagemotes,  split  up  into  segre- 
gated functional  groups,  coordinated  into  executive,  legisla- 
tive and  judicial  departments.  The  essential  difference 
between  the  Connecticut  colonists  and  the  early  English, 
and  the  still  earlier  Greek,  was  that  the  colonists  had  evolved, 
after  centuries  of  Grerman  and  English  development,  a  po- 
litical capacity  which,  with  expansion,  and  without  too  much 
federal  influence,  would  be  capable  of  appreciating  and 
sustaining  a  national  territorial  unit  of  magnificent  propor- 
tions, based  on  popular  suffrage.*  And  the  Constitution 
itself  is  an  evidence  of  this  capacity,  for  the  reserved  power 
of  the  people  is  expressly  mentioned  therein.^  The  preamble 
is  also  an  evidence  of  it.^ 

*  Cf,  Johnston,  Connecticut,  Chaps.  VI.  to  XII. ;  Andrews,  The  River 
Towns  of  Connecticut,  Johns  Hopkins  Series,  Vol.  VII. 

'Kuhn,  Ueber  die  Entstehung,  etc.,  188  seq,;  Schrader,  582. 

'Post,  Bausteine,  etc.,  Book  II.,  2§112, 118.    See  also  Schrader, supra, 

*  See  Maine,  Popular  Government,  Essay  IV. ;  Hosmer,  Anglo-Saxon 
Freedom,  Chap.  XIII. 

'^Constitution,  IX.  and  X.  Amendments. 

•Mr.  Bryce  (American  Commonwealth,  Vol.  I.,  Part  I.,  Chap.  XXVI., 
p.  300),  says :  "  The  aim  of  the  Constitution  seems  to  be  not  so  much  to 
attain  great  common  ends  by  securing  a  good  government  as  to  avert  the 
evils  which  will  flow,  not  merely  from  a  bad  government  but  from  any 
government  strong  enough  to  threaten  the  pre-existing  communities  or 


subjected  to  practical  tests^  has  given  rise  to  a  good  deal  of 
firiction  and  extravagant  construction,  occasioned  by  the 
necessities  of  our  national  economy/  yet,  implied  in  the 
possibility  and  combined  existence  of  the  Constitution — which 
has  substantially  answered  the  purposes  of  an  hundred  years 
rule  of  democratic  power — there  is  such  an  amount  of 
political  discipline  as  can  only  be  accounted  for  by  the  training 
which  the  English-speaking  people  from  an  early  period  have 
gone  through, — a  training  colored  and  matured  and  purified 
by  the  self-dependent  life  which  colonization  of  America 
involved.  The  term  constitution  itself,  more  than  the  indefinite 
influence  of  logos,  was,  in  this  connection,  a  happy  inspira- 
tion, induced  by  the  consciousness  that  "articles  of  con- 
federation *^  would  never  answer  the  purpose ;  an  inspiration 
which  may  well  claim  uniqueness,  since  it  produced  the 
newest  and  best  signification  which  the  word  had  yet  attained ; 
an  enlarged  valuation  of  the  word  which  substituted  the 
ordered  political  experience  and  knowledge  of  a  self-governing 
people  for  the  arbitrary  expressions  of  the  imperator?  This 
new  valuation  of  the  word  has  gone  broadcast  over  the 
world,  giving  definiteness  to  the  institutional  characteristics 
of  barbarian  as  well  as  more  developed  political  entities.' 

the  individual  citizen."  In  saying  this  he  loses  sight  of  the  fact  that  the 
Constitution  was  adopted  to  attain  durable  and  urgent  common  ends  of 
overruling  importance.  See  Bancroft,  Formation  of  the  Constitution; 
Fiske,  Critical  Period  of  American  History. 

*  Bryce,  American  Commonwealth,  Vol.  I.,  301. 

*  (7/.  Miller,  Const,  of  the  U.  S.,  63,  70,  71  notes. 

'See  Post,  Bausteine  fiir  eine  allg.  Bechtswissenschaft,  Book  II. > 
§§103  seq.;  same,  African  Jurisprudenz,  Vol.  II.,  Part  II.;  Spencer, 
Principles  of  Sociology,  Part  V.;  S.  Mayer,  Rechte  der  Israeliten, 
Roemer  u.  Athener,  Vol.  I.,  Book  II.;  Von  Maurer,  Mark-,  Hof-,  Dorf- 
u.  Stadt-Verfassungsgeschichte ;  Howard,  Local  Constitutional  History 
of  the  U.  S.;  Stubbs,  Const.  Hist,  of  Eng.,  Vol.  I.;  Maine,  Early  Hist, 
of  Inst.;  Woolsey,  Political  Science,  Vol.  I.,  Part  III.;  Freeman,  Comp. 
Politics  ;  same.  Origin  and  Growth  of  the  Eng.  Const.;  Boeckh,  Athenian 
Constitution;    Waitz,  Deutsche    Verf .-Geschichte ;    Freeman,  Hist,  of 


amidst  the  throes  of  extraordinary  civil  commotion,  spread 
over  a  half  century  in  its  rise  and  culmination.  The  term 
itself — since  the  term  itself  and  the  fact  it  stands  for  assume 
the  existence  of  that  national  unity  which  every  statehood 
must  possess  to  be  respected  among  nations;  since  these 
designate  the  unity  which  expresses  the  national  aspirations 
of  the  people  in  an  ordered  and  definite  form — ^must  like- 
wise stand,  ex  necessitate  rei,  for  that  sum  of  properties,  as 
Leslie  Stephens  calls  it,^  which  a  national  unity  possesses  and 
develops  on  its  own  account.  Such  properties,  on  their 
moral  side,  are  not  amenable  to  the  standards  of  an  intuitive 
ethical  theory.  The  carrying  on  of  war,  the  Indian  policy, 
the  dilatory  payment  of  debts,  the  diplomacy  peculiar  to 
governmental  regimen,  are  not  fashioned  after  canons  of 
intuitive  ethical  theory;  they  represent  rather  the  traditions 
which  seem  best  calculated  to  secure  the  largest  national  gain 
for  the  whole  people,  and  unless  sustained  by  ripe  experience 
and  conservative  proceedings  are  calculated  to  produce  much 
discord  and  evil.  The  venerated  name  of  Washington  was 
not  proof  against  the  charge  of  immorality  in  this  regard.^ 
And  probably,  if  measured  by  the  rules  of  ascetic  or  theo- 
retical morality,  the  entire  movement  of  rebellion  (which 
culminated  in  the  national  unity  here),  with  its  violent 
measures  on  both  sides,  as  well  as  the  governmental  disci- 
pline on  a  national  scale  which  it  engendered,  were  unjusti- 
fiable and  reprehensible;  just  as  the  existence  of  slavery,  and 
the  subsequent  abolition  of  it  by  war,  and  the  destruction  of 
homes  and  innocent  men,  women  and  children,  were  inex- 

Federal  Goyemment;  Patter,  Historische  Entwickelung  der  heutigen 
Staatsyerfassung  des  deutschen  Reichs ;  Gneist,  Hist,  of  the  Eng.  Const. ; 
Dicey,  The  Law  of  the  Constitution ;  Anson,  Law  and  Custom  of  the 
Constitution. 

» Science  of  Ethics,  Chap.  IIL,  Part  11.,  Sec.  XVII.;  Taylor,  Morality 
of  Nations,  Chap.  IV. 

'Lodge,  Life  of  Washington,  Vol.  II.,  Chap.  V. 


tutional  existence^  and  those  traditions  of  governmental 
regimen  which  went  along  with  it  and  gave  us  the  possibility 
and  reality  of  an  enduring  and  harmonious  political  national 
unity,  were  the  increment  left  from  individual  and  social 
turmoil  and  strife  and  unique  physical  surroundings  (not 
possible  to  the  Tauregs  or  Tibbus  of  the  Sahara,  or  even  to  the 
people  of  England),^  which  carried  in  its  train  a  vast,  an  incal- 
culable quantity  of  immoral  action  when  tested  by  the  rules 
of  intuitive  morality. 

A  reference  to  the  Federal  Constitution  would  be,  of  course, 
incomplete  which  did  not,  however  briefly,  touch  upon  the 
institutions  whose  existence  it  emphasizes .  Thus  the  separation 
of  the  fundamental  governmental  functions  into  three  depart- 
ments, according  to  tha  phase  of  activity  in  administration 
which  these  separately  or  collectively  exercise,  needs  passing 
mention.  Enough  has  already  been  said  oif  the  exercise  of 
executive,  legislative  and  judicial  powers  by  different  coordi- 
nate departments;^  yet  the  functions  thus  separated  were 
not  divided  up  according  to  any  theoretical  scheme.  They 
became  divided  in  virtue  of  that  process  of  segregation  which 
social  and  political  bodies  in  the  course  of  development  dis- 
close. No  nation  has  ever  been  free  from  this  mode  of 
growth;  only  the  process  of  segregation  has  not  been  as 
definite  and  permanent  as  in  England  or  the  United  States. 
The  functions  themselves  are  already  seen  in  the  earliest 
political  forms.  Executive,  legislative  and  judicial  functions 
are  performed  by  the  administrative  bodies  of  the  earliest 
tribes  which  have  attained  any  political  forms;  only  they 
are  apt  to  be  exercised  by  the  members  of  the  tribe  or  group 

*See  De  Toequeville,  Democracy  in  America,  Vol.  I.,  209. 

®  See  Montesquieu,  Spirit  of  Laws,  Book  XL,  Chap. VI.;  Bryce,  Ameri- 
can Commonwealth,  Vol.  L,  Chaps.  III.  and  IV.  See  also  the  last  pre- 
ceding chapter  of  the  present  work. 
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gated  from  the  mass  of  administrative  functions  of  the  group 
and  the  functions  of  judge  became  exercised  whenever  th 
chief  exercised  priestly  power  or  influence.  Chieftainshi] 
and  priestly  influence,  if  attaining  to  more  than  mere  tempo 
rary  leadership,  were  bound  to  eventually  obtain  the  powe 
and  right  of  representation  and  dictation  even  in  legislativ 
matters;  and  therefore  we  may  trace  back  to  very  earl; 
traditions  the  exercise  of  all  of  these  three  functions  by  repre 
sentative  bodies  or  agents.  It  is  true  they  might  not  be  sucl 
representatives  in  virtue  of  any  conscious  process  of  reason 
ing  or  initiative,  nor  upon  any  extensive  scale,  but  the; 
became  such  in  virtue  of  the  fundamental  fact  that  the 
depended  upon  a  governed  unity,  and  upon  the  further  fac 
that  they  discharged  functions  relating  to  that  unit  whid 
otherwise  must  have  been  largely  performed  by  it.  Ther 
were  always  at  the  base  of  the  governmental  organon  th 
members  of  a  group  or  groups,  more  or  less  compound  ii 
character,  increasing  in  numbers,  variety  and  detail  as  th 
organon  became  larger  and  more  varied  in  character.^  I 
was  in  the  volume  and  distribution  of  these  coordinate  func 
tions  that  peoples  in  the  past  disclosed  flagrant  and  disintc 
grating  political  defects.  They  succumbed  in  virtue  of 
faulty  and  self-destructive  distribution  of  governmental  func 
tions.  The  lack  of  broad  and  enduring  cohesive  bodies 
connected  together  by  a  national  growth  as  fundamental  ii 
character  as  the  local  growths,  or  the  too  developed  function 

*C/.  Spencer,  Prin.  of  Soc.,  Vol.  IL,  Part  V.;  Post,  Baasteine,  etc 
§103  seq,;  same,  Ursprung  des  Rechts  and  QenossenverfassuDg ;  Wait: 
Deutsche  Yerfassungsgeschichte ;  De  Coalanges,  Ancient  City;  Lew; 
Morgan,  Ancient  Society ;  Hearn,  Aryan  Household;  Maine,  Early  La^ 
and  Customs;  same,  Early  Hist,  of  Inst.;  Lang,  Myth,  Ritual  and  R< 
ligion ;  Lubbock,  Prehistoric  Times ;  Lindsley,  Mind  in  the  Lowe 
Animals,  Vol.  I.,  Chaps.  XXI.,  XXII.;  Green,  Making  of  Eng.,  166  seq 
Stubbs,  Const.  Hist,  of  Eng.,  Vol.  I.;  Gneist,  Hist,  of  the  Eng.  Const 
Woolsey,  Political  Science,  Part  III.;  S.  Mayer,  Rechte  der  Israelite! 
Romer  u.  Athener,  Vol.  I.,  §33  seq.;  Leist,  Graeco-Ital.  R.  G. 


tion  of  past  and  ancient  political  forms.  Lack  of  circum- 
stance or  opportunity  no  doubt  will  account  for  much  of 
this ;  will  account  for  the  decay  of  political  organisms  whose 
architectural  remains  surpass  ours  in  magnificence  and  dura- 
bility. The  course  of  mankind  represents  the  eventual  rise 
of  organons  containing  a  better  balanced  distribution  of 
administrative  functions.^  And  even  now  it  is  not  certain 
how  fer  we  have  attained  perfection  in  this  regard — as  little, 
indeed,  as  it  is  how  far  the  civilized,  settled  and  sheltered  being 
has  improved  the  physical  constitution  of  man  beyond  that 
exhibited  by  the  savage.  We  have  already  seen  that  the 
bi-cameral  system  is  tending  to  disappear.  And  in  view  of 
the  vagaries  of  a  Greorge  and  Bellamy,  there  is  no  telling 
what  changes  will  have  to  be  made  to  escape  the  consequences 
of  a  senile  government.  In  any  event,  the  drift  of  human 
events,  amenable  to  a  process  of  growth  which  sloughs  off 
the  worse  for  the  better  elements,  is  toward  progress,  and, 
accordingly,  toward  a  better  distributed  and  better  regulated 
individual  and  social  regimen;  consequently  there  is  justifi- 
cation for  the  idea  that  we  have  the  best  form  of  government 
yet  extant.  If  this  is  so  it  is  because  our  executive,  legisla- 
tive and  judicial  coordination  is  the  product  of  centuries  of 
social  and  political  growth,  taking  root  and  bearing  fruit  in 
the  most  congenial  soil  and  under  the  most  favorable  con- 
ditions. Without  that  our  Constitution  would  have  shared 
the  fate  of  the  theories  of  Locke  and  Shaftesbury  and  of 
Sieyes. 

The  subject  of  taxation  is  one  which  has  bred  a  vast 
amount  of  oppression  and  discontent.  Its  history  is  marked 
by  excesses  on  the  part  of  rulers,  and  rebellious  opposition 
where  subjects  had  any  voice  in  affairs.  The  bureaucratic 
tendencies  which  it  bred,  the  espionage  it  induced,  the  obli- 

^  C/.  Hosmer,  People  and  Politics ;  Bagehot,  Physics  and  Politics ; 
Amos,  Science  of  Politics ;  Aristotle,  Politics. 


on  the  pages  of  history  of  every  ancient  nation  which  ob- 
tained a  national  or  even  a  state  character. 

Taxation^  like  all  organized  social  incidents,  has  broadened 
in  its  connotation  and  application^  with  the  growth  of  man- 
kind. Its  signification  is  traceable  down  to  the  primitive 
gifts  or  tributes  of  peoples  to  their  rulers  or  conquerors,  of 
tribal  associations  to  their  chiefs.  Its  earliest  form  is  prob- 
ably the  tribute  which  subjugated  people  gave,  in  kind,  to 
their  oppressors  or  conquerors.^  Its  necessity  is  apparent,  in 
the  absence  of  any  other  fund,  or  sufficient  fund,  for  the 
maintenance  of  the  state.  While  it  does  not  bear  the  rela- 
tion to  mankind  which  language  does,  nor  possess  its  psycho- 
logic value,  it  is  a  never-failing  incident  of  political  adminis- 
tration, even  if  archaic  in  form,  except  perhaps  in  the  most 
primitive  days.  It  is  a  characteristic  of  political  organiza- 
tion at  an  early  stage,  and  it  did  not  come  up  as  an  in- 
vention, but  developed  as  a  necessary  and  spontaneous  in- 
cident of  political  life.  The  forms  it  takes  on  are  such  as 
the  surrounding  circumstances,  the  traditions  of  the  social 
form  and  the  will  of  the  mass,  tend  to  effectuate.^ 

The  power  of  taxation  accorded  to  the  Federal  Govern- 
ment was  given  in  such  terms,  and  with  a  view  to  those 
forms  which  were  best  known  to  and  had  been  in  use  in  the 
Colonies ;  and  the  Colonies  had  inherited  much  of  their  know- 
ledge and  practice  upon  this  point  from  England,  where  the 
knowledge  had  come  up  and  expanded  from  the  village 
forms  of  a  later  and  non-migratory  tribal  life.  The  sub- 
stitution of  a  money  equivalent  for  services  in  kind,  in  the 
course  of  political  development,  corresponds  with  the  rise  of 
contractual  transactions  in  lieu  of  mere  sensual  dealings  by 

*  Spencer,  Principles  of  Sociology,  Vol.  II.,  Part  V.,  Chap.  XVI.; 
Hallam,  Middle  Ages,  Index,  **  Taxation." 

'Take  our  modem  **  tariff  laws."  The  term  is  traceable  to  the  Arabic 
''ta'rif."  And  the  levy  of  duties  thus  emphasized  finds  its  practice  in 
the  tribes  of  the  Sahara,  back  in  the  earliest  days. 


pjacemeiiit  oi  une  cunuiuuu  ui  huiiiUh  uy  uiac  ui  ix^uuraui: , 
it  corresponds  with  the  rise  of  a  common  representative 
of  value;  instead  of  the  thing  in  specie.  It  became  a 
necessity  in  its  modem  forms  as  a  condition  of  serf-like 
regimen  became  superseded  by  a  freer,  more  independcDt  and 
autonomous  existence.  And  this  independent,  autonomous 
existence,  spontaneously  and  unconsciously  becoming  preva- 
lent, marked  by  changing  vicissitudes  and  by  the  rise  and 
fall  of  many  peoples,  was  made  conspicuous  in  our  form  of 
representative  government.^  Representation,  which  thus  be- 
came a  predominant  characteristic  of  political  progression,  in 
symbols  of  value  as  well  as  in  governmental  agency,  disclosed 
a  wider  application,  a  more  extensive  prevalence  in  the  law 
of  contract,  and,  incidentally,  in  those  forms  of  agency  with 
which  the  law  deals.  It  found  expression  in  duties,  imposts, 
and  other  forms  of  taxation. 

The  occupation  of  war,  as  already  mentioned,  one  of  the 
most  primitive  of  occupations — perhaps  the  first  occupation, 
outside  of  sensual  cohabitation  and  search  for  food,  which 
engaged  the  attention  of  the  earliest  being' — is  likewise  lodged 
in  the  keeping  of  the  Federal  Grovernment.  The  industrial 
movement  has  largely  displaced  the  earlier  prevalence  of  the 
practice  of  war.  To  war,  and  the  coercion  which  tied  a  mili- 
tant group  together  and  bound  it  to  a  chief,  we  may  trace  the 
beginnings  of  political  existence.  Inasmuch  as  the  power  of 
government  grows  as  a  force,  in  spite  of  opposition,  it  must 
follow  that  militant  life  begot  political  forms.     Here  there  is 

^  Puchta,  in  thos  stating  the  position  of  many  jurists,  says  that  the 
fundamental  characteristic  of  law  is  freedom  of  the  individual ;  Institu- 
tionen,  Vol.  I.,  §2  seq,;  but  that  this  is  dependent  on  social  growth,  and 
has  a  relative  signification,  in  no  way  assuming  independence  of  social 
development,  is  irrefutable.  See  Ihering,  Geist  des  romischen  Rechts, 
etc.,  Part  II.,  ^30  aeq,;  Spencer,  Principles  of  Sociology  ;  Amos,  Science 
of  Law ;  Austin,  Province  of  Jurisprudence ;  Maine's  Works ;  Pollock's 
Essays  in  Jurisprudence  and  Ethics ;  Stephens,  Science  of  Ethics ;  Ihering, 
Zweck  im  Recht,  passim.    And  see  post* 

« Cf.  Chap.  II.,  Sec.  II.,  ante. 


tive  and  judicial  representation,  from  which  point  the  germ 
may  grow  to  maturity  under  favorable  conditions.  But  it 
is  one  of  the  remarkable  phenomena  of  evolving  social  life 
that  this  necessity,  in  the  beginning  of  political  regimen,  has 
come  to  be  regarded  as  a  retarding  factor  in  our  later  social 
growth.     Ethical  doctrine  unreservedly  condemns  it. 

And  yet  there  may  be  some  reason  for  pausing  before 
committing  political  life  to  the  ethical  canon  which  renders 
war  criminal  and  useless.  It  is  hardly  likely  that  any  ad- 
ministration would  favor  the  entire  abolition  of  all  militancy, 
including  naval  institutions,  especially  as  all  nations  are 
agreed  upon  keeping  them  up.  It  is  a  question  whether 
this  military  force  is  not  a  prime  and  indispensable  factor  to 
counteract  and  keep  down  that  anarchic  element  which  dis- 
satisfaction, poverty  and  theory  combine  to  create.  In  the 
maintenance  of  military  establishments  the  United  States  is 
assured  an  unmolested  expansion.  But  the  fact  that  this 
fundamental  function  has  been  taken  away  from  the  States 
and  has  been  conferred  upon  the  Federal  organon,  is  one  of 
the  most  pronounced  indicia  that  war  has  ceased  to  be  the 
fitful  everyday  pastime  of  individuals  or  groups  within  the 
organic  whole,  and  that  now  it  serves  the  useful  purpose 
alone  of  maintaining  national  integrity.  The  States,  how- 
ever, may  guard  themselves  against  internal  enemies,  and 
enforce  their  laws,  with  the  aid  of  the  military  forces,  by  force 
of  armsy  thus  showing  how  military  may  accompany  judicial 
coercion,  how  executive  and  judicial  coercion  may  assume  a 
militant  aspect.  In  the  main,  however,  from  the  smallest 
local  subdivision  up  to  the  Federal  organon,  the  government 
is  based  upon  an  industrial  life. 

Less  ftindamental,  less  primitive  are  those  declarations  of 
principles  contained  in  the  first  eight  amendments  to  the 
Constitution.  Though  they  breathe  the  aspirations  of  man- 
kind centuries  ago,  and  find  a  more  or  less  responsive  echo 


tboii£^  somewhat  similar  phases  of  popabir  feeling  maj  be 
found  in  archaic  political  histories  of  Indo-Germanic  peoples, 
yet  thejr  are  the  later  results  of  political  evolution.  In  the 
village-commnnity  period,  or  in  the  still  more  antique  groups 
of  the  earliest  savage,  we  look  in  vain  for  sach  declarations 
of  principles ;  declarations  which  give  expression  to  series  of 
customs  and  inherited  notions,  around  which  definite  concep- 
tions and  feelings  had  clustered.  It  took  time  before  the 
abstractions  thus  formulated  could  become  the  occasion  for 
strong  emotional  feeling ;  savages  as  littie  as  animals  could 
])e  trained  to  fight  for  an  abstraction.  These  conceptions 
and  feelings  thus  expressed  had  become  a  part  of  the  natural 
emotion  which  personality  engenders  as  it  develops,  but 
they  were  of  social  form.  The  declarations  of  principles 
referred  to  speak  of  personal  freedom,  sacredness  of  home, 
personal  security,  protection  of  proi>erty,  and  a  popular  form 
of  adjudicating  controversies,  and  imply  a  state  of  political 
existence  beyond  tHat  of  mere  savage  or  barbarian.  The 
sacredness  of  home  is  not  a  characteristic  of  savage  peo- 
ples ;  and  the  protection  of  property  alluded  to  is  based  on 
individual,  not  joint-tribal  possessions.  These  possessions 
have  made  their  painful,  dreary  and  slow  progress  from  the 
earliest  forms  of  social  grouping  through  feudal  life  and 
landholding,  and  barter  and  trade,  and  later,  commerce  and 
contract ;  and  tribunals  to  enforce  the  results  of  barter,  com- 
merce and  contracts  have  given  them  their  most  modern 
form.  The  rise  and  spread  of  city  life  have  facilitated  the 
spread  of  these  industrial  requirements.  Personal  security 
was  attainable  at  an  early  period,  but  it  was  a  security 
limited  to  the  group  of  which  the  individual  was  a  member ; 
a  security  which  depended  largely  upon  the  relative  proximity 
of  other  inimical  groups.  But  the  security  which  is  attended 
with  regulated  order,  and  which  reaches  over  a  definite 
expanse  of  territory,  can  only  be  predicated  when  a  king's 
peaoe  goes  beyond  tribal  limits.     The  course  of  evolution  is 


order  and  protection^  divided  up  into  national  domains. 
But  the  freedom  which  is  assured  as  the  realm  of  guaranteed 
security  expands^  has  varied  at  different  times  in  the  history 
of  mankind^  has  varied  among  different  peoples^  has  varied 
among  the  same  people  at  different  stages  of  social  and  po- 
litical development. 

The  ancient  Grecian  was  bound  to  a  discharge  of  certain 
political  functions  to  his  demos,  kome  or  phratria  ;^  services 
which  the  Latins  called  muneray  and  which  long  military 
service  or  service  in  the  Senate  or  other  important  ways  and 
offices  alone  could  relieve  of.^  As  imperial  rule  superseded 
and  replaced  the  rule  of  the  kome,  the  phrcUria,  and  the  city, 
the  munera  became  replaced  by  severer  exactions  against  the 
high  and  the  low.^  We  see  the  struggle  for  freedom  here 
quite  unsuccessful.  And  yet  the  Roman  jurisprudence 
discloses  a  consecutive  improvement  id  favor  of  rights 
throughout  its  history.  The  freedom  mankind  now  enjoys 
is  peculiar  to  our  present  age.  The  freedom  enjoyed  in  the 
United  States  is  peculiar  to  that  country.  The  freedom  of 
mankind  depends  upon  the  cohesiveness  of  its  various 
groups,  the  form  of  political  government  these  groups  have, 
the  capacity  the  members  of  a  political  unity  display  for 
ordered  self-government,  and  upon  the  current  sentiments 
regarding  sacredness  of  property  and  other  possessions  and 
contractual  obligations,  not  to  mention  other  social  inci- 
dents. In  this  respect  freedom  discloses  the  same  depend- 
ence upon  man's  development  which  progressive  morality 
discloses.^  Its  course  is  not  always  upward  and  onward; 
the  comparative  peace  and  prosperity  of  one  decade  may 

^Aristotle,  Politics,  Book  III.,  Chaps.  I.,  III. 

'  Euhn,  Romische  Stadtverf assung,  Vol.  I. 

*Ibid.  Gibbon's  Decline  and  Fall  of  the  Roman  Empire  also  illus- 
trates this. 

*Ihering,  Zweck  im  Recht ;  Fowler,  Progressive  Morality ;  same,  Prin- 
ciples of  Morality ;  Stephen,  Science  of  Ethics ;  Spencer,  Data  of  Ethics ; 
same,  Justice. 


attended  by  alternating  successes  and  failures ;  the  wealth  of 
to-day  may  become  replaced  by  the  poverty  of  the  next 
generation.  The  history  of  mankind  is  full  of  ups  and 
downs^  and  all  the  ruins  are  not  to  be  sought  for  in  ancient 
times.  Upon  the  whole,  however,  man's  personality  has 
widened,  his  sphere  of  usefulness  has  become  more  extended, 
his  rights,  privileges  and  opportunities  and  capacity  for 
enjoyment  have  become  enlarged.  And  with  these,  man's 
obligations,  legal  and  ethical,  have  widened,  enlarged  and 
become  more  complicated. 

The  ethical  philosopher  is  certain  to  err  on  one  side  or 
another,  either  by  enforcing  too  lax  or  too  rigorous  a  doc- 
trine, who  ignores  the  characteristics  of  given  occurrences  and 
the  ethical  need  of  the  moment,  in  the  complicated  history 
of  modem  individuals  living  in  and  through  a  social  organism, 
whose  pressure  upon  them  is  from  all  sides  and  in  multiform 
details.^  The  killing  of  individuals  to  save  near  kith  and 
kin,  or  to  save  a  nation,  is  not  regarded  as  immoral ;  the 
falsifying  of  facts  for  the  purpose  of  avoiding  some  greater 
evil  has  been  held  to  be  justifiable ;  the  too  persistent  follow- 
ing of  the  path  of  glory,  in  the  interest  of  national  renown, 
has  been  condemned  where  it  involves  poverty  and  misery  to 
wife  and  children ;  the  too  tender  solicitude  for  the  young, 
when  it  begets  a  pampered  spirit,  has  been  called  unethical ; 
the  giving  of  largesses  to  the  poor,  the  founding  of  poor- 
houses,  foundling-hospitals,  have  been  condemned  in  so  far 
as  they  breed  vagrancy  and  incontinence.  Frequently  a 
detailed  inquiry  is  essential  to  ascertain  the  drift  of  an  act, 
whether  in  the  end  it  be  good  or  bad.  But  the  ready 
consciousness  of  right  which  the  given  social  training  begets 
solves  the  problem  thus  frequently  presented  quite  quickly, 
much  as  instinct  impels  the  animal  along  the  right  path. 
For  in  this,  as  in  most  things,  individuals  live  a  spontaneous, 

^  Leslie  Stephen,  Science  of   Ethics ;  Fowler,  Progressive  Morality ; 
same,  Principles  of  Morals ;  Taylor,  Morality  of  Kations. 


tnem.  Ana  tnus  ireedom  is  attamea;  ireeaom  in  tne  selec- 
tion of  alternatives,  in  the  enjoyment  of  our  possessions,  in 
the  pursuit  of  remedies  for  wrongs  done,  in  the  enjoyment  of 
all  the  blessings  which  flow  from  our  constitutional  political 
complexus ;  freedom  as  home  life,  class  life,  church  life,  com- 
mercial life,  city  or  country  life,  state  and  the  nation's  life, 
enable  us  to  understand  it. 

The  later  phenomena  which  the  other  seven  amendments 
of  the  Constitution  give  expression  and  currency  to  are 
peculiar  to  this  country. 


stitution.  To  the  same  spirit  is  attributable  the  solicitude 
displayed  in  the  provisions  of  the  Constitution  against 
unseemly  and  arbitrary  encroachment  upon  the  customary 
and  individual  rights  of  the  people.  He  who  reads  the 
history  of  colonial  days  must  be  struck  with  the  earnestness, 
piety  and  capacity  for  autonomous  government  shown,  in 
spite  of  the  rudeness  and  lack  of  discipline  frequently  appa- 
rent. No  other  people  were  more  careful  in  their  conclu- 
sions, so  swayed  by  intelligent  understanding  of  their  needs 
and  situation.  The  example  of  French  license  and  anarchy, 
of  German  docility,  may  be  fittingly  placed  in  contrast  with 
American  self-control,  notwithstanding  that  the  war  of  the 
Revolution  of  1776  was  attended  with  great  vexations,  inci- 
dental to  the  upturning  of  the  established  order  in  some 
details,  and  was  fraught  with  trouble  and  weakness  under 
the  Articles  of  Confederation,  and  was  provocative  of  much 
popular  clamor  and  dissatisfaction.  The  nation  was  then 
in  process  of  forming ;  it  was  not  yet  formed. 

As  a  code  formulates  and  makes  clear  the  hidden  princi- 
ples of  rule  and  law,  and  preserves  them  from  a  radical 
destruction  and  too  uncertain  destiny,  so  did  the  Constitu- 
tion preserve  and  formulate  enough  of  the  national  aspiration 
and  feeling  here  to  enable  the  national  unity  to  obtain  a  more 
regular  and  stronger  pulsation  and  a  larger  and  more  ordered 
influence.  It  is  a  product  of  the  best  and  most  orderly 
aspirations  of  the  colonial  life  in  this  country.  It  is  in  this 
regard  a  unique  and  invaluable  product.  No  better  testi- 
mony could  be  obtained  of  the  true  character  of  the  best  and 
most  intelligent  manhood  of  our  forefathers.  While  it  was 
impossible  of  conception,  except  among  a  people  who  had 
advanced  along  the  path  of  civilization  and  enlightenment 
to  a  place  which  implies  the  existence  of  humane  laws 
bearing  upon  most  of  the  relations  of  mankind  in  industrial 
and  moral  points  of  view,  yet  it  was  no  mere  code  of  laws. 
The  framers  thereof  in  framing  it  undertook  to  blend  prece- 


a  century  of  uDinterrapted  and  phenomenal  growth. 

It  woald  be  unfortunate  if  the  tribunal  to  whidi  has  been 
delegated  the  duty  of  construing  the  (>on8titntion  had  placed 
upon  that  instrument  a  narrow  and  strict  construction,  such 
as  might  be  accorded  to  a  statute  in  derogation  of  the  common 
law  or  a  contract.  Fortunately  a  larger,  more  liberal  rule 
has  been  employed.^  ^'A  constitution  is  an  instrument  of 
government,  made  and  adopted  by  the  people  for  practical 
purposes."  ...  ^'  It  should  be  construed  so  as  best  to  sub- 
serve the  great  objects  for  which  it  was  made."^  In  this  way 
the  Federal  power  has  not  been  emasculated  or  curtailed  of 
essential  powers  which  a  narrower  construction  might  have 
entailed.  We  have  already  discussed  the  subject  of  impKed 
powers  as  held  by  the  Supreme  Court  of  the  United  States. 
Those  implied  powers  have  been  held  to  authorize  the  estab- 
lishment of  a  national  bank,  of  issuing  legal-tender  paper 
currency,  to  authorize  Congressional  legislation  relative  to 
appeals  from  the  decisions  of  State  tribunals  to  the  Supreme 
Court  of  the  United  States,  the  release  of  Federal  judicial 
officers  from  imprisonment  by  State  officers  on  charge  of 
murder,  under  a  writ  of  habeas  corpus.  The  Federal  courts, 
under  their  claim  of  independent  existence,  have  felt  author- 
ized to  pursue  their  quest  after  principles  of  equity,  common 
law,  commercial  law,  general  Jaw  of  contracts,  general  prin- 
ciples of  construction,  and  so  on,  without  reference  to  the 
rulings  of  State  courts  in  the  given  State  where  the  transac- 
tion occurred.^ 

It  is  quite  comprehensible  how  this  species  of  construction 

'  Cf.  Wharton,  American  Law,  §368  aeq, 

•Desty,  Federal  Constitution,  39;  Juilliard  v,  Greenman,  110  U.  S. 
421,  488,  480;  MoCullough  v.  Maryland,  4  Wheat.  816,  406,  407. 

» 16  Peters,  495 ;  2  Black,  418 ;  92  U.  S.,  501 ;  102  U.  S.,  14 ;  18  How., 
517;  1  Wall.,  88;  19  Wall.,  666;  100  U.  S.,  239;  18  Wall.,  646;  14 
Wall.,  661 ;  16  Peters,  1 ;  4  How.,  858 ;  12  How.,  139  ;  13  How.,  268 ; 
107  U.  S.,  102  ;  id.,  529  ;  8  How.,  464 ;  10  Wall.,  497 ;  16  Wall.,  678. 


life  of  the  Constitution,  to  cripple,  if  not  to  destroy  many  ot 
the  benefits  of  Federal  control.  In  any  event,  the  factors 
which  produced  the  Constitution  and  which  tended  to  keep 
it  alive,  operating  even  in  the  hands  of  strict  constructionists, 
such  as  Jefferson  and  John  Randolph  (as  when  Jefferson, 
sustained  by  Randolph  in  the  House  of  Representatives, 
created  an  embargo  and  purchased  Louisiana ;  and,  to  add 
another  instance,  when  Jackson  nullified  nullification),  culmi- 
nated in  making  a  nation,  somewhat  in  despite  of  the  un- 
elastic  terms  of  the  Constitution,  showing  that  the  nation's 
growth,  upon  the  whole,  is  not  upon  lines  previously  outlined 
in  any  constitutional  theory,  unless  that  theory  happens  to 
fit  in  with  the  facts  comprising  such  growth. 

Here  it  is  deemed  best  to  close  this  introduction  to  the 
study  of  the  Constitution.  The  author's  object  has  been  to 
make  apparent,  in  outline,  how  true  it  is  that  our  Federal 
Constitution,  though  unique  and  entitled  to  great  admiration 
and  obedience,  though  conceived  and  formulated  in  deference 
to  experience  and  actual  growth,  is,  like  other,  unvrritten, 
constitutions,  amenable  to  the  undercurrent  of  national 
growth.  If  God's  conception  and  creation— man— is  amena- 
ble to  such  factors  and  laws,  surely  man's  must  be.  The 
author's  object  has  also  been  to  obtain  for  the  Constitution 
that  large  view  which  renders  the  Constitution  a  framework 
of  government,  coming  up  in  the  course  of  ages  of  social 
growth,  to  serve  its  purpose  for  good  or  for  bad  as  its  pro- 
visions shall  be  applied  in  consonanxse  to  social  and  physical 
factors  in  the  social  and  political  organism. 

One  thing  I  feel  convinced  of,  that  the  petty  schemes  of 
such  visionaries  as  Henry  George  and  Edward  Bellamy  are 
not  fashioned  upon  the  proper  scale  of  earthly  movement,  as 
herein  indicated.  The  procession  of  social  aggregates  reveals 
a  painful  progress  toward  more  perfect  conditions,  in  spite  of 
the  decay  of  many  nations.     It  illustrates  the  omnipotent 


ment  is  not  fashioned  upon  any  plan  heretofore  discovered 
by  such  prophets  as  the  two  writers  indicated.  I  pref<^  the 
course  of  the  cons^vative  statesman^  seeking  cautiously  after 
remedies  in  the  light  of  the  country's  history,  having  due 
regard  to  the  lessons  of  the  past.  Political  prophets  are  apt 
to  be  exalted  too  high  in  their  own  conceit  to  teach  us  the 
proper  course.  And  I  have  faith  in  that  mjrsterious  destiny 
which  in  its  own  way  is  drifting  us  along  toward  high^  con- 
ditions, for  such  is  the  lesson  of  history  and  past  poUtics. 
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A. 

Actio  sacramenii,  7. 

Aggregate  social  bodies  (see  City, 
and  Intercourse),  their  deyelop- 
ment  and  inflaence,  44,  51,  5d; 
what  is  implied  in  saeh  derelop- 
ment,  44,  46,  51 ;  their  influence 
upon  jurisprudence,  58-60;  their 
influence  upon  the  individual,  GI- 
GS ;  evidences  that  early  commu- 
nities all  lived  in  groups,  150. 

Agriculture  (see  Landholding)^  its 
earlj  stages,  70,  71 ;  a  toilsome 
occupation  not  in  early  days  volun- 
tarily resorted  to,  167 ;  serfs  and 
dependent  ones  first  used  to  carry 
it  on,  157. 

Air,  productive  of  law,  illustrations, 
84. 

Amos,  Sheldon,  quotation  from,  65. 

Amphictyonies,  153 ;  their  place  and 
influence,  153, 158. 

Anarchy,  a  condition  implying  ab- 
sence of  law  and  sovereignty,  2; 
some  system  of  order  at  the  base 
of  every  political  organism,  2. 

Ancient  rule,  peculiarities  of,  158. 

Aristotle  (see  State),  his  views  re- 
garding the  component  parts  of  a 
political  organism,  4 ;  his  views  of 
political  growth,  14. 

Atnens,  ancient  (see  City). 


B. 


Barter  and  trade,  their  effect  in  the 
creation  of  social  aggregates,  66, 
57 ;  early  coinage,  66,  57. 

Bellamy,  Bdward,  206;  visionary 
views  of,  217,  218. 


Blood-kinship  (see  Early  groupi 
early  evidences,  142 ;  other  r< 
142,  148,  144;  development 
large  politiecU  groupings, 
development  of  the  polis,  147 
City). 

Bonaparte,  Napoleon,  his  tribu 
the  political  institutions  of 
United  States,  184,  note  1. 

Bracton  (see  Manors). 

Bridges  (see  Roads  and  bridges 
fortifications). 

Burh  (or  Borough),  political  d 
opment  of,  167, 168. 

c. 

Caesar  (see  Landholding). 

Castle  (see  House). 

Children  (see  Women  and  childi 

City  (see  Aggregate  social  bo 
and  Blood-kinship),  effect  of 
velopment  in  converting  con 
nal  into  individual  holdings 
89,  93.  94,  96;  its  develop] 
from  earlier  conditions,  147;  bj. 
of  city  life  in  ancient  Athens, 
149 ;  revolutionary  classes  in  i 
ent  and  medieval  cities,  149  ;  i 
of  early  i^wth,  161;  evidenc 
names  of  words,  151 ;  and  pli 
151,  162;  ancient  cities  r< 
great  individual  capacity,  155 
fluences  producing  cities  also 
duce  other  political  phenon 
167 ;  early  communities  lived 
in  groups,  150 ;  effect  of  in  bi 
ing  pohtical  and  social  contai 
214. 

City  growth  in  the  creation  of 
trines  of  law  relating  to  p 
walls,  100. 
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153. 

Common  law  (see  ConstiUitkMi),  at 
the  base  of  tlie  Constitauon  of  the 
United  Sutee,  181, 182, 199. 

Coodnsion,  314-818. 

Coogiees,  Uie  term  not  m  hftppj  one 
for  the  PedenJ  legiaUtnre,  189; 
whence  taken,  189. 

Conetitntion,  the  United  SUtee  Oon- 
stitntioa  not  merely  m  chmrter,  189; 
growth  of,  189, 179, 180 ;  writers 
in  Germanj,  Frsnoe  mnd  Eng- 
land tnce  their  constitntionfl  to 
earlj  beginnings,  189;  this  em- 
braces barbarian  and  succeeding 
gron  pings,  189 ;  same  tme  of  the 
United  Stotes  Constitution,  140; 
properanderstandingdepends  upon 
Knowledge  of  growth  of  subdivi- 
sions, 1&;  not  all  written,  140; 
could  not  exist  in  totally  unorgan- 
ised communities,  140,  141;  its 
growth  iuToIres  individual  and 
social  deTelopment,  141 ;  Consti- 
tution of  the  United  Statesdid  not 
break  all  connection  with  earlier 
condiUons,  181, 182, 187,  189  (see 
Common  Law) ;  as  framed  it  was 
coined  by  individuals,  186 ;  discus- 
sion of  its  composition  and  provi- 
sions, 188-218 ;  it  is  full  of  pleo- 
nasms, 190 ;  it  is  deficient  in  im- 
portant particulars,  190-192 ;  it  is 
the  artificial  work  of  fallible  men, 
192,  198 ;  modeled  after  Sute  or- 
ganizations,192-196 ;  the  great  pur- 

C  it  accomplished,  197, 202, 204; 
canonized  (?),  197-199, 203 ; 
some  of  its  institutional  features, 
213 ;  (see  Witena  Gemote,204-206); 
paper  constitutions,  180,  206. 

Constitutional  law  (see  Sovereign^), 
a  function  of  organic  social  exist- 
ence, 21. 

Continental  life,  a  precursor  to 
national  integration  among  the 
American  Colonies,  188 ;  what  this 
meant  in  the  United  States,  188- 
185  ;  its  lack  of  congeniality  with 
kingship  and  feudalism,  183,  184 ; 
its  tendency  toward  rupture  with 
European  methods,  184, 185. 


movement,  59, 60 ;  dangers  threat- 
ened from  tlids  source,  60;  their 
effect  upon  law,  59,  60. 

County  (or  Shin) ,  development,  169- 
172 ;  comparisons  with  pihuU  and 
paguSt  169 ;  its  officers  and  juris- 
diction, 170, 171 ;  its  introduction 
into  the  United  SUtes,  172. 

Court  (or  Tribunal)  (see  Prooe- 
dun),  held  in  awe  in  earlier  days, 
131 ;  ordered  procedure  gradusily 
superseded  self-help  and  arbitrary 
reprisal,  131-133 ;  eventually  rules 
of  mtfie  and  thine  originated,  138, 
136;  constituent  parts  of  court 
oigaaizatxm  reflect  social  growth, 
136, 137 :  how  they  obtained  their 
modem  forms,  137. 

D. 

Declaration  of  principles,  in  the 
United  States  Constitution,  209- 
213 ;  they  voice  a  later  product  of 
social  growth,  209-213 ;  Greeks 
and  Latins  did  not  have  them  to 
same  extent  as  the  United  States, 
211. 

Delicts  (see  Obligation). 

Demos  (see  Landholding),  it  shows 
the  influence  of  property  in  the 
formaticm  of  constitutional  law  in 
earlier  stages,  101;  its  develop- 
ment from  the  soil  in  modem  days, 
163, 164. 

Domestic  rolations  (see  Domestic 
status.  Blood-kinship,  and  Mar- 
riage). 

Domestic  status,  considerations  why 
women  should  not  be  invested  with 
full  political  privileges,  111 ;  early 
status,  103  «Bq, ;  later  develop- 
ment of  this  status,  106-110; 
woman's  place  in  the  family  his- 
torically reviewed,  108-110;  the 
child's  place  in  the  family  histori- 
cally reviewed,  108-110. 

E. 

Elton,  Charles,  cited,  103. 
England,  effect  of  its  insular  position 
upon  its  political  development,  29. 
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F. 

Faith,  early,  effect  on  the  develop- 
ment  of  political  administration, 
131. 

Family  (see  Domestic  status,  Inter- 
course, Marriage,  Manes,  Women 
and  children). 

Fas,  5. 

Feudalism,  84;  to  be  seen  in  anci- 
ent Greece  and  Rome,  also  in 
Japan,  China  and  Caucasus,  85; 
in  Germany  in  early  days,  85; 
and  elsewhere  at  a  similar  stage  of 
development,  86 ;  impress  on  law, 
98. 

Fiske,  John,  quoted,  3&-42. 

Food  and  mates,  acquisition  of,  prob- 
ably the  first  producing  causes  of 
law,  68,  69. 

Fortifications  (see  Roads  and  bridges 
and  fortifications). 

Freedom  (see  Serfdom),  outcome  of 
jpolitical  growth,  164,  188,  209> 
218 ;  best  product  in  the  United 
States,  188. 

G. 

Geddes  and  Thomson  on  the  evolu- 
tion of  sex,  151. 

Qefws  (see  Blood-kinship). 

George,  Henry,  referred  to,  206; 
visionary  views,  217,  218. 

Grampians  (see  Elton). 

H. 

Hanssen  (see  Landholding). 
Hardwicke,  Lord  (see  Papinian). 
Hare,  J.  I.  Clark,  quoted,  64,  65. 
Hosmer,  G.  W.,  quoted,  64,  65. 
House  (or  Castle),  a  man's  house  his 

castle,  had  its  producing  causes 

far  back  in  antiquity,  141. 
Human  being  (see  Personality),  no 

satisfactory    account    of    origin 

given,  102. 
Hundred,  its  political  history  and 

significance,  165-167 ;  comparison 

with  phratria  not  complete,  166, 

167. 
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96,97. 

Institutional  features  and  law  (see 
Constitution,  and  Jury). 

Intercourse,  in  one  form  or  another 
a  fundamental  characteristic  of 
human  beings,  102;  an  incident 
in  the  eventual  difference  which 
distinguishes  the  male  from  female, 
102 ;  intercourse  and  aggregation 
two  invariable  characteristics  of 
earliest  mankind,  102;  family  a 
product  of  later  growth,  102,  103. 

J. 

Judges  (see  Court,  and  Priest),  char- 
acter of,  plays  a  significant  part, 
188. 

Jurisprudence  (see  Laws,  Sover- 
eignty, Judges,  Jury,  Procedure, 
Maxims  of  jurisprudence,  and 
Constitution). 

Jury,  a  relic  of  early  tribal  life, 
137;  effect  of,  on  administration 
of  laws,  138. 

c/tM,  5,  6. 

Justice :  in  early  stages  groups  seek 
for  justice,  146  ;  then  none  of  the 
modern  individual  rights  existed, 
146. 

K. 

King,  derivation,  144 ;  early  chief, 
Cyning  or  Konung,  160 ;  develop- 
ment of  kingship  and  implications, 
160,  161 ;  coming  up  of  the  king's 
peace,  161. 

Rome  (see  Blood-kinship,  and  City). 

L. 

Landau  (see  Landholding). 

Landholding  (Agriculture)  ;  early 
stages  and  development,  70,  71,  72, 
76,  77;  Caesar  upon  early  land- 
holding  among  Germanic  and 
British  tribes,  72  ;  Tacitus  upon 
early  German  landholding,  73 ; 
Landau  and  Hanssen  upon  the 
same  subject,  73 ;  open-field  sys- 
tem, 74,  75;  other  forms  of,  77- 
97 ;  early  importance  in  forming 
the  demos,  144-146. 


sities  And  feelingB  of  the  giren 
oommunitj,  8;  Tarioasljaoconnted 
for,  4 ;  inyention  in  the  prodaction 
thereof  m  later  element,  4;  the 
growth  of,  in  connection  with  the 
growth  of  the  state,  4 ;  Aristotle's 
Tiews,  4 ;  in  earlier  days  were 
osages  and  cnstoms  which  sponta- 
neously grew  np,  6,  6;  Prof. 
Clark's  yiews,  6 ;  illustrations  from 
Roman  law  of  their  growth,  7,  8, 
10;  from  (German  and  English 
law,  9 ;  influence  of  courts  and 
priests  in  the  creation  of  laws,  11 
(see  Priest) ;  illustrations  from 
ancient  Greece,  12 ;  from  the 
Semitic  peoples,  13,  note  2 ;  legal 
current  of  a  nation's  life  not 
changeable  by  individual  initiative, 
17  ;  modem  instances,  17, 18, 19 ; 
mental  development  upon  laws,  19; 
jurisprudence  embedded  in  social 
existence,  20. 

Leagues  ofcities,  differences  between 
ancient  and  medieval,  164. 

Xtfa;,  6,  6. 

Light,  productive  of  laws,  illustra- 
tions, 34. 

Lindsay,  W.  Lauder,  his  summation 
of  moral  qualities  among  savages, 
42,  48  note. 

Littleton  (see  Manors). 

Locality  (see  Situation  and  locality). 

Local  political  subdivisions  (see 
County,  Tun,  Manor,  Hundred, 
City). 

Locke  and  Shaftesbury,  paper  con- 
stitution, 180. 

Lyall,  A.  L.,  quoted,  64. 

M. 

Ifadison,  James,  to  Cabell,  pleonasms 
in  the  U.  S.  Constitution,  190. 

Maegth  (see  Blood-kinship). 

Man  (see  Personality,  Sovereignty), 
is  sovereign  over  himself  but  not 
over  others,  2. 

Manes,  the  worship  of,  a  copy  of  the 
worship  of  a  tribal  chief,  and  both 
may  have  come  up  in  like  way, 
and  reacted  on  each  other,  103 ; 
through  their  worship  culherence 


Manors,  their  rise,  spread  and  poli- 
tical place  and  significance,  161- 
165;  constitution  of  eonrts-leet 
and  baron,  162;  relics  of,  163; 
its  advent  in  American  political 
life,  164 ;  its  relation  to  the  tun, 
165. 

Mansfield  (see  Papinian). 

Maritime  jurisdiction,  how  affected 
by  ebb  and  flow  of  tide,  and  by 
navigabili^  of  waters,  31. 

Marriage,  primitive  (see  Intercourse). 

Marshall  (see  Papinian). 

Mates  (see  Food  and  mates). 

Maxims  of  jurisprudence,  had  no 
place  in  early  tribal  life,  187; 
judges  do  not  always  enforce  them, 
188 ;  effect  upon  judicial  adminis- 
tration, 188. 

Jtfeirohome  (see  City). 

Miaskowski  (see  Peculiarities  in  de- 
velopment of  Swiss  landholding). 

Militancy  (see  War  and  militancy), 
effect  of,  upon  the  creation  of  pro- 
cedure, 181. 

Miller,  W.  Galbraith,  quoted,  66. 

Modem  political  development  (see 
Political  development). 

Money  (see  Barter  and  trade),  effect 
on  ownership,  96. 

Mountains  (see  Situation  and  Local- 
ity). 

N. 

Nation,  difficulty  of  defining  it,  shift- 
ing significations,  179 ;  how  the 
United  States,  a  nation,  181,  note. 

Noises,  effect  in  producing  law,  illus- 
tration, 84. 

Nomos,  5. 

o. 

Objects,  their  effect  on  law  different 
from  that  of  the  canvas  on  the 
painter's  work,  100. 

Obligation,  may  gfro^  o^*  ®'  *  ™^ 
feasance  or  non-feasance  or  a  con- 
tract. 117, 118;  such  is  its  present 
broad  signification,  117;  in  its 
beginnings  it  represented  much 
less,  117 ;  forms  of,  in  Roman  law, 
118;  development  of  the  law,  118- 
128 ;  quid-pro-quo,  119, 121 ;  class- 


eonriderfttion,  120, 181 ;  forms  of 
contract,  121 ;  all  contracts  aim 
at  objects,  122;  creditor  and 
debtor,  122,  123;  how  contracts 
now  disclose  their  physical  bases, 
123,  124;  contractual  capacity, 
124 ;  a  tort  an  act  of  omission  de- 
pendent upon  obligations,  124, 
126 ;  need  of  dwelling  on  physical 
and  social  factors  in  considering 
law  of,  126. 

P. 

Pagus,  its  significance,  166, 167, 169, 
170;  comparison  with  hundred, 
166, 167 ;  comparison  with  shire, 
169, 170. 

Paper  constitutions,  180,  206. 

Papinian,  Qardwicke,  Mansfield  and 
Marshall  make  an  epoch,  138. 

Parliament  (see  Witena  Gemote), 
early  war  council,  179. 

Peace  (see  King). 

Personality  (see  Aggregates),  legal, 
physical  element  recognized  in, 
35,  36 ;  maintenance  thereof,  36, 
37,  88 ;  man  a  social  product,  39  ; 
an  element  of  aggregate  life  in  its 
progressive  evolution,  39-42. 

Phratria  (see  Blood-kinship,  and 
City). 

Physical  and  social  factors  (see  the 
several  heads  of  chapters),  16. 

Pipowder,  court  of,  its  significance, 
163. 

Political  development,  modem  as 
distinguished  from  ancient,  178; 
best  results  attained  in  the  United 
States,  178. 

Possession,  movable  possessions  prob- 
ably among  first  causes  of  law,  68, 
69 ;  its  place  and  development  in 
law  discussed,  and  actual  tradition 
in  law,  99  ;  as  evidenced  by  law  of 
pledges,  99 ;  by  law  of  mechanic's 
liens  and  by  law  of  bailments,  99. 

Precedent,  doctrine  of,  discu^ed, 
18-16 ;  its  place  in  Roman  and 
English  jurisprudence,  13;  its 
modern  place,  14;  illustrations, 
16. 

Priests,  their  influence  on  the  develop- 
ment of  law,  11-18 ;  their  influence 


initiative  and  influence  produced 
casuistry  in  legal  methods,  132, 
133;  this  came  to  be  superseded  by 
rules  built  on  actual  needs,  133, 
134 ;  casuistry  did  not  cease,  forms 
continue  to  multiply,  135 ;  priests 
monopolize  the  functions  of  judges 
to  a  certain  period,  137. 

Procedure  (see  Courts,  Priests),  not 
first  producing  cause  of  law,  68 ; 
now  classed  as  adjective  law, 
126  ;  this  classification  not  univer- 
sally valid,  126 ;  the  views  of  the 
U.  S.  Supreme  Court  regarding  the 
impairing  of  obligations  of  con- 
tracts, 126 ;  early  pre  eminence  of 
court,  126 ;  self-help,  127  ;  it  is 
still  justifiable  in  certain  oases, 
128;  in  what  respect  notion  of 
right  innate,  128,  129  ;  develop- 
ment of,  from  self-help,  129 ;  de- 
velopment of,  131,  13o ;  how  law 
of  evidence  reflects  this  develop- 
ment, 135, 136. 

Property,  what  it  embraces,  97 ; 
not  an  evil  invention,  101 ;  its 
overthrow  impracticable,  101 ;  not 
synonymous  with  untrammeled 
control,  101 ;  it  is  a  relative  term, 
101  ;  theories  of  socialists  and 
anarchists  based  on  no  proper  con- 
ception of  jural  notions,  101. 

Q. 

Quid-fro-^/to  (see  Obligation). 

E. 

Representative  government,  its  early 
use  traced,  172  se^.;  it  antedated 
the  discovery  of  the  mark,  173 ; 
not  peculiar  to  the  modem  polit- 
ical organism,  177. 

Right,  notion  of,  how  far  innate,  128, 
129. 

Rivers  (see  Roads  and  bridges  and 
fortifications,  and  Waters). 

Roads  and  bridges  and  fortifica- 
tions, trinoda  neeessitaa,  45,  46; 
their  influence  in  the  creation  of 
cities,  46 ;  and  social  aggregates, 
68 ;  in  the  creation  of  legislation, 
47 ;  effect  of  railroad  regimen  on 


oouive  on  socuu  moTemaiky  «<-ov. 
Bogen  (see  Seebohm). 
Rome,  her  pUce,  power  *nd  decline, 

155,    166;    leesons    her    history 

teaches,  156 ;  these  lost  on  Charle- 

mAgne,  156. 

8. 

SftTignj,  rirers,  66,  67. 

Sorutton  (see  Seebohm). 

Seebohm,  Scmtton  and  Rodgers  (see 
Swiss,  etc.,  landholding). 

Serfdom  (see  Freedom),  earlj  preya- 
lence,  157-160 ;  condition  of  serfs 
at  different  stages  of  social  growth, 
167-160;  slavery  the  common  law 
of  all  times  and  places  to  a  certain 
stage,  167 ;  in  America,  169 ;  its 
relation  to  family  life,  157-159; 
change  from  early  household  to 
politieal  status  inrolved  with 
change  of  serfdom,  160. 

Shire  (see  County). 

Situation  and  locality,  effect  of, 
npon  deyelopment  and  laws,  24, 
26  ;  the  Montenegrin  compared  to 
the  Servian,  24;  Cantabrian,  25; 
Swiss,  25;  Moonshiners,  25 ;  High- 
laud  clans,  26 ;  swamps,  their 
effect  on  social  growth,  26. 

Soil,  effect  of,  on  political  develop- 
ment, 28. 

Sovereignty  (see  Ck>n8titution,  Law, 
Nation,  and  Man),  the  notion  dis- 
cussed, 1-3 ;  inadequate  to  account 
for  all  rules  under  equal  designa- 
tion of  law,  1 ;  the  word  of  feudal 
origin,  1 ;  depends  upon  law,  2 ; 
people  in  democracies  not  sovereign 
in  any  absolute  sense,  2;  it  is  a 
relative  term,  and  depends  on 
growth,  2 ;  its  use  in  the  Federal 
Constitution,  8 ;  Burgess'  notions 
illusory,  2,  note  1. 

State,  based  on  family  (see  Aristotle), 
141 ;  an  intermediate  stage,  ac- 
cording to  Aristotle,  was  the  Ge- 
fUM,  141 ;  development  of  early 
groups,  141  (see  Ck>n8titution). 

State  integrity,  existed  before  Con- 
stitution of  the  U.  S.  was  adopted, 
181, 182, 198-195. 


evidences  of  early  succession,  116, 
117. 

Supreme  Court  of  the  IT.  S.,  Bules  of 
construction  in  interpreting  U.  S. 
Constitution,  161,  216;  its  views 
of  the  commerce  clause  of  the  Con- 
stitution, 161,  note  4;  influence 
of,  199. 

Swamps  (see  Situation  and  locality). 

Swiss,  mountains,  effect  upon  their 
development,  25, 29. 

Swiss  liuidholding  (see  Landhold- 
ing), peculiarities  in  development 
of,  91,  98;  contrasted  with  land- 
holding  in  Low  Countries,  98 ;  in 
England,  98,  94. 

Sffnoikismoa,  158. 

T. 

Tacitus  (see  Landholding). 

Taxation,  its  development,  206-208; 
its  growth  corresponds  with  growth 
of  idea  of  representative  of  value 
and  representation  in  other  fields, 
207,  208 ;  power  given  to  Federal 
Government,  206-208. 

Temperature,  its  effect,  22;  in  re- 
tarding growth  among  the  Esqui- 
maux, 28 ;  among  the  Yoguls,  28 ; 
Tunguses,  28. 

Theinis  and  Themiatea,  5. 

Torts  (see  Obligation). 

Trinoda  neeeaaitas  (see  Roads  and 
bridges  and  fortifications). 

Tun  or  town,  significance  and  his- 
tory, 151,  164;  how  related  to 
European  cities,  164.  166;  prim- 
ordial political  'cell,'  178. 

u. 

United  States  (see  Constitution),  ef- 
fect of  climate  upon  slavery  there- 
in, 80 ;  consequences  to  North  and 
South,  80;  unique  constitutional 
growth,  211 ;  its  Constitution  rep- 
resents institutional  life  of  the 
nation,  181 ;  in  what  sense  a  na- 
tion, 181,  note ;  development  of 
Constitution,  186  seq.;  comparison 
with  growth  of  earlier  peoples,  186, 


t; 


via. 


W. 


War  and  militancy  (see  Militancy), 
their  effect  on  the  creation  of  social 
aggregates,  52-56 ;  right  to  declare 
war  in  Federal  Gk)yemment,  208 ; 
ethical  theory  relative  to,  dis- 
cassed,  209. 


Isaac  Taylor,  Tii,  Tin. 

Witena  Gkmote,  early  war  host  or 
primitive  gathering,  178, 174, 175 ; 
irom  which  evolved  segregated 
bodies  exercising  coordinate  polit- 
ical functions,  174r-l79,  204>:fo6. 

Women  and  children  (see  Domestic 
status,  and  Serfdom). 

Woolsey,  T.  D.,  quoted,  64. 
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PREFACE. 


The  manual  which  follows  has  been  prepared  for 
the  use  of  students  in  law  schools  and  other  institu- 
tions of  learning.  The  design  has  been  to  present 
succinctly  the  general  principles  of  constitutional  law, 
whether  they  pertain  to  the  federal  system,  or  to  the 
state  system,  or  to  both.  Formerly,  the  structure  of 
the  federal  constitutional  government  was  so  distinct 
from  that  of  the  States,  that  each  might  usefully  be 
examined  and  discussed  apart  from  the  other;  but 
the  points  of  contact  and  dependence  have  been  so 
largely  increased  by  the  recent  amendments  to  the 
federal  Constitution  that  a  different  course  is  now 
deemed  advisable.  Some  general  principles  of  con- 
stitutional law,  which  formerly  were  left  exclusively 
to  state  protection,  are  now  brought  within  the  pur- 
view of  the  federal  power,  and  any  useful  presenta- 
tion of  them  must  show  the  part  they  take  in  federal 
as  well  as  state  government.  An  attempt  has  been 
made  to  do  this  in  the  following  pages. 


iv  PBEFACE. 

The  reader  will  Boon  discover  that  mere  theories 
have  received  very  little  attention,  and  that  the  prin- 
ciples stated  are  those  which  have  been  settled,  judi- 
cially or  otherwise,  in  the  practical  working  of  the 
government. 

THOMAS  M.   COOLEY. 

Uniyebsitt  of  Michigan,  Ann  Arbob, 
March,  1880. 


PREFACE  TO  THE  SECOND  EDITION. 

In  the  preparation  of  this  edition,  such  changes  in 
the  text  and  notes  of  the  first  edition  have  been  made 
as  have  been  required  by  the  many  important  deci- 
sions upon  constitutional  questions  rendered  within 
the  last  ten  years.  While  the  aim  has  been  to  keep 
the  book  a  manual  and  not  to  make  it  a  digest,  it  will 
be  found,  it  is  hoped,  to  treat  briefly  all  important 
points  covered  by  the  cases  decided  up  to  this  time. 

ALEXIS   C.  ANGELL. 
Dbtboit,  August,  1891. 
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CONSTITUTION 


OF  THE 


UNITED  STATES  OF  AMERICA. 


We  the  people  of  the  United  States,  in  order  to  form  a  more 
perfect  unioD,  establish  justice,  insure  domestic  tranquillity,  pro- 
vide for  the  common  defence,  promote  the  general  welfare,  and 
secure  the  blessings  of  liberty  to  ourselves  and  our  posterity,  do 
ordain  and  establish  this  Constitutiov  for  the  United  States 
of  America. 

ARTICLE  I. 

SscT.  1.  All  legislative  powers  herein  granted  shah  be  vested 
in  a  Congress  of  the  United  States,  which  shall  consist  of  a  Sen* 
ate  and  a  House  of  Representatives. 

Sect.  2.  The  House  of  Representatives  shall  be  composed 
of  members  chosen  every  second  year  by  the  people  of  the  sev- 
eral States,  and  the  electors  in  each  State  shall  have  the  qualifi- 
cations requisite  for  electors  of  the  most  numerona  branch  of 
the  State  Legislature. 

No  person  shall  be  a  Representative  who  shall  not  have  at- 
tained to  the  age  of  twenty-five  years,  and  been  seven  years  a 
citizen  of  the  United  States,  and  who  shall  not,  when  elected, 
be  an  inhabitant  of  that  State  in  which  he  shall  be  chosen. 

Representatives  and  direct  taxes  shall  be  i^portioned  among 
the  several  States  which  may  be  included  within  this  Union, 
according  to  their  respective  numbers,  which  shall  be  deter- 
mined by  adding  to  the  whole  number  of  free  persons,  includ- 
ing those  bound  to  service  for  a  term  of  years,  and  excluding 
Indians  not  taxed,  three  fifths  of  all  other  persons.  The  actnal 
enumeration  shall  be  made  within  three  years  after  the  first 
meeting  of  the  Congress  of  the  United  States,  and  within  every 
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subsequent  tenn  of  ten  years,  in  such  manner  as  they  shall  by 
]aw  direct.  The  number  of  Representatives  shall  not  exceed 
one  for  every  thirty  thousand,  but  each  State  shall  have  at  least 
one  representative  ;  and  until  such  enumeration  shall  be  made, 
the  State  of  New  Hampshire  shadl  be  entitled  to  choose  three, 
Massachusetts  eight,  Rhode  Island  and  Providence  Plantations 
one,  Connecticut  five,  New  York  six,  New  Jersey  four,  Pennsyl- 
vania eight,  Delaware  one,  Maryland  six,  Virginia  ten.  North 
Carolina  five,  South  Carolina  five,  and  Georgia  three. 

When  vacancies  happen  in  the  representation  from  any  State, 
the  Executive  authority  thereof  shall  issue  writs  of  election  to 
fill  such  vacancies. 

The  House  of  Representatives  shall  choose  their  Speaker  and 
other  officers ;  and  shall  have  the  sole  power  of  impeachment. 

Sect.  3.  The  Senate  of  the  United  States  shall  be  com- 
posed  of  two  Senators  from  each  State,  chosen  by  the  Legis- 
lature thereof,  for  six  years ;  and  each  Senator  shall  have 
one  vote. 

Immediately  after  they  shall  be  assembled  in  consequence  of 
the  first  election,  they  shall  be  divided  as  equally  as  may  be  into 
three  classes.  The  seats  of  the  Senators  of  the  first  class  shall 
be  vacated  at  the  expiration  of  the  second  year,  of  the  second 
class  at  the  expiration  of  the  fourth  year,  and  of  the  third 
class  at  the  expiration  of  the  sixth  year,  so  that  one  third  may 
be  chosen  every  second  year  ;  and  if  vacancies  happen  by  resig- 
nation, or  otherwise,  during  the  recess  of  the  Legislature  of  any 
State,  the  Executive  thereof  may  make  temporary  appointments 
until  the  next  meeting  of  the  Legislature,  which  shall  then  fill 
such  vacancies. 

No  person  shall  be  a  Senator  who  shall  not  have  attained  to 
the  age  of  thirty  years,  and  been  nine  years  a  citizen  of  the 
United  States,  and  who  shall  not,  when  elected,  be  an  inhabitant 
of  that  State  for  which  he  shall  be  chosen. 

The  Vice-President  of  the  United  States  shall  be  President 
of  the  Senate,  but  shall  have  no  vote,  unless  they  be  equally 
divided. 

The  Senate  shall  choose  their  other  officers,  and  also  a  Presi- 
dent pro  tempore,  in  the  absence  of  the  Vice-President,  or  when 
he  shall  exercise  the  office  of  President  of  the  United  States. 

The  Senate  shall  have  the  sole  power  to  try  all  impeachments. 
When  sitting  for  that  purpose,  they  shall  be  on  oath  or  affirma- 
tion.   When  the  President  of  the  United  States  is  tried,  the 
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Chief  Justice  shall  preside  :   and  no  person  shall  be  convicted 
without  the  concurrence  of  two  thirds  of  the  members  present. 

Judgment  in  cases  of  impeachment  shall  not  extend  further 
than  to  removal  from  office,  and  disqualification  to  hold  and 
enjoy  any  office  of  honor,  trust,  or  profit  under  the  United 
States :  but  the  party  convicted  shall  nevertheless  be  liable  and 
subject  to  indictment,  trial,  judgment,  and  punishment,  accord- 
ing  to  law. 

Sect.  4.  The  times,  places,  and  manner  of  holding  elections 
for  Senators  and  Representatives  shall  be  prescribed  in  each 
State  by  the  Legislature  thereof ;  but  the  Congress  may  at  any 
time  by  law  make  or  alter  such  regulations,  except  as  to  the 
places  of  choosing  Senators. 

The  Congress  shall  assemble  at  least  once  in  every  year,  and 
such  meeting  shall  be  on  the  first  Monday  in  December,  unless 
they  shall  by  law  appoint  a  different  day. 

Sect.  5.  Each  House  shall  be  the  judge  of  the  elections,  re- 
turns, and  qualifications  of  its  own  members,  and  a  majority  of 
each  shall  constitute  a  quorum  to  do  business;  but  a  smaller 
number  may  adjourn  from  day  to  day,  and  may  be  authorized 
to  compel  the  attendance  of  absent  members,  in  such  manner, 
and  under  such  penalties,  as  each  House  may  provide. 

Each  House  may  determine  the  rules  of  its  proceedings,  pun- 
ish its  members  for  disorderly  behavior,  and,  with  the  concur* 
rence  of  two  thirds,  expel  a  member. 

Each  House  shall  keep  a  journal  of  its  proceedings,  and  from 
time  to  time  publish  the  same,  excepting  such  parts  as  may  in 
their  judgment  require  secrecy  ;  and  the  yeas  and  nays  of  the 
members  of  either  House  on  any  question  shall,  at  the  desire  of 
one  fifth  of  those  present,  be  entered  on  the  journal. 

Neither  House,  during  the  session  of  Congress,  shall,  without 
the  consent  of  the  other,  adjourn  for  more  than  three  days,  nor 
to  any  other  place  than  that  in  which  the  two  Houses  shall  be 
sitting. 

Sect.  6.  The  Senators  and  Representatives  shall  receive  a 
compensation  for  their  services,  to  be  ascertained  by  law,  and 
paid  out  of  the  Treasury  of  the  United  States.  They  shall  in 
all  cases,  except  treason,  felony,  and  breach  of  the  peace,  be 
privileged  from  arrest  during  their  attendance  at  the  session  of 
their  respective  Houses,  and  in  going  to  and  returning  from  the 
same ;  and  for  any  speech  or  debate  in  either  House  they  shall 
not  be  questioned  in  any  other  place. 
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No  Senator  or  Representative  shall,  daring  the  tinie  for  which 
he  was  elected,  be  appointed  to  any  civil  office  under  the  author- 
ity of  the  United  States,  which  shall  have  been  created,  or  the 
emoluments  whereof  shall  have  been  increased,  during  such 
time ;  and  no  person  holding  any  office  under  the  United  States 
shall  be  a  member  of  either  House  during  his  continuance  in 
office. 

Sect.  7.  All  bills  for  raising  revenue  shall  originate  in  the 
House  of  Representatives ;  but  the  Senate  may  propose  or  con- 
cur with  amendments  as  on  other  bills. 

Every  bill  which  shall  have  passed  the  House  of  Representa- 
tives and  the  Senate  shall,  before  it  become  a  law.  be  presented 
to  the  President  of  the  United  States ;  if  he  approve  he  shall 
sign  it,  but  if  not  he  shall  return  it  with  his  objections  to  that 
House  in  which  it  shall  have  originated,  who  shall  enter  the  ob- 
jections at  large  on  their  journal,  and  proceed  to  reconsider  it. 
If  after  such  reconsideration  two  thirds  of  that  House  shall 
agree  to  pass  the  bill,  it  shall  be  sent,  together  with  the  objec- 
tions, to  the  other  House,  by  which  it  shall  likewise  be  recon- 
sidered, and,  if  approved  by  two  thirds  of  that  House,  it  shall 
become  a  law.  But  in  all  such  cases  the  votes  of  both  Houses 
shall  be  determined  by  yeas  and  nays,  and  the  names  of  the 
persons  voting  for  and  against  the  bill  shall  be  entered  on  the 
journal  of  each  House  respectively.  If  any  bill  shall  not  be  re- 
turned by  the  President  within  ten  days  (Sundays  excepted) 
after  it  shall  have  been  presented  to  him,  the  same  shall  be  a 
law,  in  like  manner  as  if  he  had  signed  it,  unless  the  Congress 
by  their  adjournment  prevent  its  return,  in  which  case  it  shall 
not  be  a  law. 

Every  order,  resolution,  or  vote  to  which  the  concurrence  of 
the  Senate  and  House  of  Representatives  may  be  necessary  (ex- 
cept on  a  question  of  adjournment)  shall  be  presented  to  the 
President  of  the  United  States ;  and,  before  the  same  shall  take 
effect,  shall  be  approved  by  him,  or,  being  disapproved  by  him, 
shall  be  repassed  by  two  thirds  of  the  Senate  and  House  of  Rep- 
resentatives, according  to  the  rules  and  limitations  prescribed  in 
the  case  of  a  bill. 

Sect.  8.    The  Congress  shall  have  power,  — 

To  lay  and  collect  taxes,  duties,  imposts,  and  excises  to  pay 
the  debts  and  provide  for  the  common  defence  and  general  wel- 
fare of  the  United  States ;  but  all  duties,  imposts,  and  excises 
shall  be  uniform  throughout  the  United  States ; 
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To  borrow  money  on  the  credit  of  the  United  States; 

To  regelate  commerce  with  foreign  nations,  and  among  the 
several  States,  and  with  the  Indian  tribes; 

To  establish  an  uniform  rale  of  naturalization,  and  nniform 
laws  on  the  sabjeot  of  bankruptcies  throughout  the  United 
States; 

To  coin  money,  regulate  the  value  thereof,  and  of  foreign 
coin,  and  fix  the  standard  of  weights  and  measures ; 

To  provide  for  the  punishment  of  counterfeiting  the  securi- 
ties and  current  coin  of  the  Uuited  States; 

To  establish  post-offices  and  post-roads ; 

To  promote  the  progress  of  science  and  useful  arts,  by  secur- 
ing for  limited  times  to  authors  and  inventors  the  exclusive 
right  to  their  respective  writings  and  discoveries; 

To  constitute  tribunals  inferior  to  the  Supreme  Court; 

To  define  and  punish  piracies  and  felonies  committed  on  the 
high  seas,  and  offences  against  the  law  of  nations; 

To  declare  war,  gprant  letters  of  marque  and  reprisal,  and 
make  rules  concerning  captures  on  land  and  water; 

To  raise  and  support  armies,  but  no  appropriation  of  money 
to  that  use  shall  be  for  a  longer  term  than  two  years; 

To  provide  and  maintain  a  navy ; 

To  make  rules  for  the  government  and  reg^ation  of  the  land 
and  naval  forces; 

To  provide  for  calling  forth  the  militia  to  execute  the  laws  of 
the  Union,  suppress  insurrections,  and  repel  invasions ; 

To  provide  for  organizing,  arming,  and  disciplining  the  mili- 
tia, and  for  governing  such  part  of  them  as  may  be  employed  in 
the  service  of  the  United  States,  reserving  to  the  States  respec- 
tively, the  appointment  of  the  officers,  and  the  authority  of 
training  the  militia  according  to  the  discipline  prescribed  by 
Congress; 

To  exercise  exclusive  legislation,  in  all  cases  whatsoever,  over 
such  district  (not  exceeding  ten  miles  square)  as  may,  by  ces- 
sion of  particular  States,  and  the  acceptance  of  Congress,  be« 
come  the  seat  of  the  government  of  the  United  States ;  and  to 
exercise  like  authority  over  all  places  purchased  by  the  consent 
of  the  Legislature  of  the  State  in  which  the  same  shall  be,  for 
the  erection  of  forts,  magazines,  arsenals,  dock-yards,  and  other 
needful  buildings;  —  and 

To  make  all  laws  which  shall  be  necessary  and  proper  for 
carrying  into  execution  the  foregoing  powers,  and  all  other  pow- 
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ers  vested  by  this  Constitution  in  the  government  of  the  United 
States,  or  in  any  department  or  officer  thereof. 

Sect.  9.  The  migration  or  importation  of  such  persons  as 
any  of  the  States  now  existing  shall  think  proper  to  admit,  shall 
not  be  prohibited  by  the  Congress  prior  to  the  year  one  thou- 
sand eight  hundred  and  eight,  but  a  tax  or  duty  may  be  im- 
posed on  such  importation,  not  exceeding  ten  dollars  for  each 
person. 

The  privilege  of  the  writ  of  habeas  corpus  shall  not  be  sus- 
pended, unless  when  in  cases  of  rebellion  or  invasion  the  public 
safety  may  require  it. 

No  bill  of  attainder  or  ex  post  facto  law  shall  be  passed. 

No  capitation  or  other  direct  tax  shall  be  laid,  unless  in  pro- 
portion to  the  census  or  enumeration  herein  before  directed  to 
be  taken. 

No  tax  or  duty  shall  be  laid  on  articles  exported  from  any  State. 

No  preference  shall  be  given  by  any  regulation  of  commerce 
or  revenue  to  the  ports  of  one  State  over  those  of  another ;  nor 
shall  vessels  bound  to,  or  from,  one  State,  be  obliged  to  enter, 
clear,  or  pay  duties  in  another. 

No  money  shall  be  drawn  from  the  treasury,  but  in  conse- 
quence of  appropriations  made  by  law;  and  a  regular  statement 
and  account  of  the  receipts  and  expenditures  of  all  public 
money  shall  be  published  from  time  to  time. 

No  title  of  nobility  shall  be  granted  by  the  United  States; 
and  no  person  holding  any  office  of  profit  or  trust  under  them 
shall,  without  the  consent  of  the  Congress,  accept  of  any  pres- 
ent, emolument,  office,  or  title,  of  any  kind  whatever,  from  any 
king,  prince,  or  foreign  state. 

Sect.  10.  No  State  shall  enter  into  any  treaty,  alliance,  or 
confederation;  grant  letters  of  marque  and  reprisal;  coin 
money;  emit  bills  of  credit;  make  anything  but  gold  and  silver 
coin  a  tender  in  payment  of  debts ;  pass  any  bill  of  attainder, 
ex  post  facto  law,  or  law  impairing  the  obligation  of  contracts, 
or  grant  any  title  of  nobility. 

No  State  shall,  without  the  consent  of  the  Congress,  lay  any 
imposts  or  duties  on  imports  or  exports,  except  what  may  be 
absolutely  necessary  for  executing  its  inspection  laws ;  and  the 
net  produce  of  all  duties  and  imposts,  laid  by  any  State  on  im- 
ports or  expoiis,  shall  be  for  the  use  of  the  treasury  of  the 
United  States ;  and  all  such  laws  shall  be  subject  to  the  revision 
and  control  of  the  Congress. 
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No  State  shall,  without  the  consent  of  Congress,  lay  any  duty 
of  tonnage,  keep  troops  or  ships  of  war  in  time  of  peace,  enter 
into  any  agreement  or  compact  with  another  State,  or  with  a 
foreign  power,  or  engage  in  war,  unless  actually  invaded,  or  in 
such  imminent  danger  as  will  not  admit  of  delay. 

ARTICLE  n. 

Sect.  1.  The  executive  power  shall  he  vested  in  a  Presi- 
dent of  the  United  States  of  America.  He  shall  hold  his  office 
during  the  term  of  four  years,  and,  together  with  the  Vice- 
President,  chosen  for  the  same  term,  he  elected  as  follows  :  — 

Each  State  shall  appoint,  in  such  manner  as  the  Legislature 
thereof  may  direct,  a  number  of  Electors  equal  to  the  whole 
number  of  Senators  and  Representatives  to  which  the  State 
may  be  entitled  in  the  Congress:  but  no  Senator  or  Representa- 
tive, or  person  holding  an  office  of  trust  or  profit  under  the 
United  States,  shall  be  appointed  an  Elector. 

[The  Electors  shall  meet  in  their  respective  States,  and  vote 
by  ballot  for  two  persons,  of  whom  one  at  least  shall  not  be  an 
inhabitant  of  the  same  State  with  themselves.  And  they  shall 
make  a  list  of  all  the  persons  voted  for,  and  of  the  number  of 
votes  for  each ;  which  list  they  shall  sign  and  certify,  and  trans- 
mit sealed  to  the  seat  of  the  government  of  the  United  States, 
directed  to  the  President  of  the  Senate.  The  President  of  the 
Senate  shall,  in  the  presence  of  the  Senate  and  House  of  Rep- 
resentatives, open  all  the  certificates,  and  the  votes  shall  then 
be  counted.  The  person  having  the  greatest  number  of  votes 
shall  be  the  President,  if  such  number  be  a  majority  of  the 
whole  number  of  Electors  appointed  ;  and  if  there  be  moi*e  than 
one  who  have  such  majority,  and  have  an  equal  number  of 
votes,  then  the  House  of  Representatives  shall  immediately 
choose  by  ballot  one  of  them  for  President ;  and  if  no  person 
have  a  majority,  then  from  the  five  highest  on  the  list  the  said 
House  shall  in  like  manner  choose  the  President.  But  in  choos- 
ing the  President,  the  votes  shall  be  taken  by  States,  the  repre- 
sentation from  each  State  having  one  vote  ;  a  quorum  for  this 
purpose  shall  consist  of  a  member  or  members  from  two  thirds 
of  the  States,  and  a  majority  of  all  the  States  shall  be  necessary 
to  a  choice.  In  every  case,  after  the  choice  of  the  President, 
the  person  having  the  greatest  number  of  votes  of  the  Electors 
shall  be  the  Vice-President.     But  if  there  should  remain  two  or 
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more  who  have  equal  votes,  the  Senate  shall  choose  from  them 
by  ballot  the  Vice-President.  —  Repealed  by  Amendment  XII.] 

The  Congress  may  determine  the  time  of  choosing  the  Elec- 
tors, and  the  day  on  which  they  shall  give  their  votes  ;  which 
day  shall  be  the  same  throughout  the  Uuited  States. 

No  person  except  a  natural-born  citizen,  or  a  citizen  of  the 
United  States  at  the  time  of  the  adoption  of  this  Constitution, 
shall  be  eligible  to  the  o£Bce  of  President;  neither  shall  auy  per- 
son be  eligible  to  that  office  who  shall  not  have  attained  to  the 
age  of  thirty-five  years,  and  been  fourteen  years  a  resident 
within  the  United  States. 

In  case  of  the  removal  of  the  President  from  office,  or  of  his 
death,  resignation,  or  inability  to  discbarge  the  powers  and 
duties  of  the  said  office,  the  same  shall  devolve  on  the  Vice- 
President,  and  the  Congress  may  by  law  provide  for  the  case  of 
removal,  death,  resignation,  or  inability,  both  of  the  President 
and  Vice-President,  declaring  what  officer  shall  then  act  as 
President,  and  such  officer  shall  act  accordingly,  until  the 
disability  be  removed,  or  a  President  shall  be  elected. 

The  President  shall,  at  stated  times,  receive  for  his  services  a 
compensation,  which  shall  neither  be  increased  nor  diminished 
during  the  period  for  which  he  shall  have  been  elected,  and  he 
shall  not  receive  within  that  period  any  other  emolument  from 
the  United  States,  or  any  of  them. 

Before  he  enter  on  the  execution  of  his  office,  he  shall  take 
the  following  oath  or  affirmation  :  —  **  I  do  solemnly  swear  (or 
affirm)  that  I  will  faithfully  execute  the  office  of  President  of 
the  United  States,  and  will,  to  the  best  of  my  ability,  perserve, 
protect,  and  defend  the  Constitution  of  the  United  States.*' 

Sect.  2.  The  President  shall  be  commander-in-chief  of  the 
army  and  navy  of  the  United  States,  and  of  the  militia  of  the 
several  States,  when  called  into  the  actual  service  of  the  United 
States;  he  may  reqnii'e  the  opinion,  in  writing,  of  the  principal 
offices  in  each  of  the  executive  departments,  upon  any  subject 
relating  to  the  duties  of  their  respective  offices,  and  he  shall 
have  power  to  grant  reprieves  and  pardons  for  offences  against 
the  United  States,  except  in  cases  of  impeachment. 

He  shall  have  power,  by  and  with  the  advice  and  consent  of 
the  Senate,  to  make  treaties,  provided  two  thirds  of  the  Senators 
present  concur ;  and  he  shall  nominate,  and,  by  and  with  the  ad- 
vice and  consent  of  the  Senate,  shall  appoint  ambassadors,  other 
public  ministers,  and  consuls,  judges  of  the  Supreme  Courts  and 
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all  other  officers  of  the  United  States,  whose  appointments  are 
not  herein  otherwise  provided  for,  and  which  shall  be  established 
by  law  ;  but  the  Congress  may  by  law  vest  the  appointment  of 
such  inferior  officers,  as  they  think  proper,  in  the  President 
alone,  in  the  courts  of  law,  or  in  the  heads  of  departments. 

The  President  shall  have  power  to  fill  up  all  vacancies  that 
may  happen  during  the  recess  of  the  Senate,  by  granting  com- 
missions which  shall  expire  at  the  end  of  their  next  session. 

Sect.  3.  He  shall  from  time  to  time  give  to  the  Congress 
information  of  the  state  of  the  Union,  and  recommend  to  their 
consideration  such  measures  as  he  shall  judge  necessary  and 
expedient  ;  he  may,  on  extraordinary  occasions,  convene  both 
Houses,  or  either  of  them,  and  in  case  of  disagreement  between 
them,  with  respect  to  the  time  of  adjournment,  he  may  adjourn 
them  to  such  time  as  he  shall  think  proper;  he*  shall  receive 
ambassadors  and  other  public  ministers ;  he  shall  take  care  tliat 
the  laws  be  faithfully  executed,  and  shall  commission  all  the 
officers  of  the  United  States. 

Sect.  4.  The  President,  Vice-President,  and  all  civil  officers 
of  the  United  States,  shall  be  removed  from  office  on  impeach- 
ment for,  and  conviction  of,  treason,  bribery,  or  other  high 
crimes  and  misdemeanors. 


ARTICLE  III. 

Sect.  1.  The  judicial  power  of  the  United  States  shall  be 
vested  in  one  Supreme  Court,  and  in  such  inferior  courts  as  the 
Cong^ress  may  from  time  to  time  ordain  and  establish.  The 
judges,  both  of  the  Supreme  and  inferior  courts,  shall  hold  their 
offices  during  good  behavior,  and  shall,  at  stated  times,  receive 
for  their  services  a  compensation,  which  shall  not  be  diminished 
during  their  continuance  in  office. 

Sect.  2.  The  judicial  power  shall  extend  to  all  cases,  in  law 
and  equity,  arising  under  this  Constitution,  the  laws  of  the 
United  States,  and  treaties  made,  or  which  shall  be  made,  under 
their  authority  ;  to  all  cases  affecting  ambassadors,  other  public 
ministers,  and  consuls  ;  to  all  cases  of  admiralty  and  maritime 
jurisdiction  ;  to  controveraies  to  which  the  United  States  shall 
be  a  party  ;  to  controversies  between  two  or  more  States,  be- 
tween a  State  and  citizens  of  another  State,  between  citizens  of 
different  States,  between  citizens  of  the  same  State  claiming 
lands  under  grants  of  different  States,  and  between  a  State,  or 
the  citizens  thereof,  and  foreign  states,  citizens*  or  subjects. 
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In  all  cases  affectiDg  ambassadors,  other  public  ministers,  and 
consuls,  and  those  in  which  a  State  shall  be  party,  the  Supreme 
Court  shall  have  original  jurisdiction.  In  all  the  other  cases 
before  mentioned,  the  Supreme  Court  shall  have  appellate  juris- 
diction, both  as  to  law  and  fact,  with  such  exceptions,  and  under 
such  regulations,  as  the  Congress  shall  make. 

The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall 
be  by  jury  ;  and  such  trial  shall  be  held  in  the  State  where  the 
said  crimes  shall  have  been  committed  ;  but  when  not  committed 
within  any  State,  the  trial  shall  be  at  such  place  or  places  as  the 
Congress  may  by  law  have  directed. 

Sect.  3.  Treason  against  the  United  States  shall  consist 
only  in  levying  war  against  them,  or  in  adhering  ^to  their  ene- 
mies, giving  them  aid  and  comfort.  No  person  shall  be  con- 
victed of  treason  unless  on  the  testimony  of  two  witnesses  to  the 
same  overt  act,  or  on  confession  in  open  court. 

The  Congress  shall  have  power  to  declare  the  punishment  of 
treason,  but  no  attainder  of  treason  shall  work  corruption  of 
blood,  or  forfeiture,  except  during  the  life  of  the  person  at- 
tainted. 

ARTICLE  IV. 

Sect.  1.  Full  faith  and  credit  shall  be  given  in  each  State 
to  the  public  acts,  records,  and  judicial  proceedings  of  every 
other  State.  And  the  Congress  may  by  general  laws  prescribe 
the  manner  in  which  such  acts,  records,  and  proceedings  shall  be 
proved,  and  the  effect  thereof. 

Sect.  2.  The  citizens  of  each  State  shall  be  entitled  to  all 
privileges  and  immunities  of  citizens  in  the  several  States. 

A  person  charged  in  any  State  with  treason,  felony,  or  other 
crime,  who  shall  flee  from  justice,  and  be  found  in  another 
State,  shall,  on  demand  of  the  executive  authority  of  the  State 
from  wiM;!  he  fled,  be  delivered  up,  to  be  removed  to  the  State 
having  ^isdiction  of  the  crime. 

No  person  held  to  service  or  labor  in  one  State,  under  the  laws 
thereof,  escaping  into  another,  shall,  in  consequence  of  any  law 
or  regulation  therein,  be  discharged  from  such  service  or  labor, 
but  shall  be  delivered  up  on  claim  of  the  party  to  whom  such 
service  or  labor  may  be  due. 

Sect.  3.  New  States  may  be  admitted  by  the  Congress  into 
this  Union ;  but  no  new  State  shall  be  formed  or  erected  withip 
the  jurisdiction  of  any  other  State;  nor  any  State  be  formed  by 
the  junction  of  two  or  more  States,  or  parts  of  States,  without 
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the  consent  of  the  Legislatures  of  the  States  concerned,  as  well 
as  of  the  Congress. 

The  Congress  shall  have  power  to  dispose  of  ajid  make  all 
needful  rules  and  regulations  respecting  the  territory  or  other 
property  belonging  to  the  United  States;  and  nothing  in  this 
Constitution  shall  be  so  construed  as  to  prejudice  any  claims  of 
the  United  States,  or  of  any  particular  State. 

Srct.  4.  The  United  States  shall  guarantee  to  every  State 
in  this  Union  a  republican  form  of  government,  and  shall  pro- 
tect each  of  them  against  invasion ;  and  on  application  of  the 
I^egislature,  or  of  the  Executive  (when  the  Legislature  cannot 
be  convened),  against  domestic  violence. 

ARTICLE  V. 

The  Congress,  whenever  two  thirds  of  both  houses  shall  deem 
it  necessary,  shall  propose  amendments  to  this  Constitution,  or, 
on  the  application  of  the  Legislatures  of  two  thirds  of  the  several 
States,  shall  call  a  convention  for  proposing  amendments,  which, 
in  either  case,  shall  be  valid  to  all  intents  and  purposes,  as  part 
of  this  Constitution,  when  ratified  by  the  Legislatures  of  three 
fourths  of  the  several  States,  or  by  conventions  in  three  fourths 
thereof,  as  the  one  or  the  other  mode  of  ratification  may  be  pro- 
posed  by  the  Congress;  provided  that  no  amendment  which 
may  be  made  prior  to  the  year  one  thousand  eight  hundred  and 
eight  shall  in  any  manner  affect  the  first  and  fourth  clauses  in 
the  ninth  section  of  the  first  article;  and  that  no  State,  without 
its  consent,  shall  be  deprived  of  its  equal  suffrage  in  the 
Senate. 

ARTICLE  VL 

All  debts  contracted  and  engagements  entered  into,  before  the 
adoption  of  this  Constitution  shall  be  as  valid  against  the  United 
States  under  this  Constitution  as  under  the  Confederation. 

This  Constitution,  and  the  laws  of  the  United  States  which 
shall  be  made  in  pursuance  thereof,  and  all  treaties  made,  or 
which  shall  be  made,  under  the  authority  of  the  United  States, 
shall  be  the  supreme  law  of  the  land;  and  the  judges  in  every 
State  shall  be  bound  thereby,  anything  in  the  constitution  or 
laws  of  any  State  to  the  contrary  notwithstanding. 

The  Senators  and  Representatives  before  mentioned,  and  the 
members  of  the  several  State  Legislatures,  and  all  executive  and 
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judicial  officers,  both  of  the  United  States  and  of  the  several 
States,  shall  be  bound  by  oath  or  affirmation  to  support  this 
Constitution;  but  no  religious  test  shall  ever  be  required  as  a 
qualification  to  any  office  or  public  trust  under  the  United  States. 

ARTICLE  VII. 

The  ratification  of  the  conventions  of  nine  States  shall  be 
sufficient  for  the  establishment  of  this  Constitution  between  the 
States  so  ratifying  the  same. 

Done  in  Convention,  by  the  unanimous  consent  of  the  States 
present,  the  seventeenth  day  of  September,  in  the  year  of  our 
Lord  one  thousand  seven  hundred  and  eighty-seven,  and  of 
the  Independence  of  the  United  States  of  America  the  twelfth. 
in  WLiXntm  whereof  we  have  hereunto  subscribed  our  names. 

[Signed  by]  GO :  Washington, 

Presidt.  and  Deputy  from  Virginia^ 
and  by  thirty-nine  delegates. 


ARTICLES 

m  ADDITION  TO,  AND  AMENDMENT  OP, 

THE  CONSTITUTION  OF  THE  UNITED  STATES  OF  AMERICA. 


ARTICLE  I. 

Congrefls  shall  make  no  law  respecting  an  establishment  of 
religion,  or  prohibiting  the  free  exercise  thereof;  or  abridging 
the  freedom  of  speech,  or  of  the  press,  or  the  right  of  the  people 
peaceably  to  assemble,  and  to  petition  the  government  for  a  re- 
dress of  grievances. 

ARTICLE  II. 

A  well  regulated  militia  being  necessary  to  the  security  of  a 
free  state,  the  right  of  the  people  to  keep  and  bear  arms  shall 
not  be  infringed. 

ARTICLE  m. 

No  soldier  shall,  in  time  of  peace,  be  quartered  in  any  house, 
without  the  consent  of  the  owner,  nor  in  time  of  war,  but  in  a 
manner  to  be  prescribed  by  law. 

ARTICLE  IV. 

The  right  of  the  people  to  be  secure  in  their  persons,  houses, 
papers,  and  effects,  against  unreasonable  searches  and  seizures, 
shall  not  be  violated,  and  no  warrants  shall  issue  but  upon 
probable  cause,  supported  by  oath  or  affirmation,  and  particu- 
larly describing  the  place  to  be  searched,  and  the  persons  or 
things  to  be  seized. 


xlii  CONSTITUTION  OF 

ARTICLE  V. 

No  person  'shall  be  held  to  answer  for  a  capital,  or  otherwise 
infamous  crime,  unless  on  a  presentment  or  indictment  of  a 
grand  jury,  except  in  cases  arising  in  the  land  or  naval  forces, 
or  in  the  militia,  when  in  actual  service  in  time  of  war  or  public 
danger ;  nor  shall  any  person  be  subject  for  the  same  offence  to 
be  twice  put  in  jeopardy  of  life  or  limb ;  nor  shall  be  compelled 
in  any  criminal  case  to  be  a  witness  against  himself,  nor  be  de- 
prived of  life,  liberty,  or  property,  without  due  process  of  law ; 
nor  shall  private  property  be  taken  for  public  use  without  just 
compensation. 

ARTICLE  VI. 

In  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right 
to  a  speedy  and  public  trial,  by  an  impartial  jury  of  the  State 
and  district  wherein  the  crime  shall  have  been  committed,  which 
district  shall  have  been  previously  ascertained  by  law,  and  to  be 
informed  of  the  nature  and  cause  of  the  accusation ;  to  be  con- 
fronted with  the  witnesses  against  him;  to  have  compulsory 
process  for  obtaining  witnesses  in  his  favor,  and  to  have  the 
assistance  of  counsel  for  his  defence. 

ARTICLE  VII. 

In  suits  at  common  law,  where  the  value  in  controversy  shall 
exceed  twenty  dollars,  the  right  of  trial  by  jury  shall  be  pre- 
served, and  no  fact  tried  by  a  jury  shall  be  otherwise  re-exam- 
ined in  any  court  of  the  United  States,  than  according  to  the 
rules  of  the  common  law. 

ARTICLE  Vni. 

Excessive  bail  shall  not  be  required,  nor  excessive  fines  im- 
posed, nor  cruel  and  unusual  punishments  inflicted. 

ARTICLE  IX. 

The  enumeration  in  the  Constitution,  of  certain  rights,  shnll 
not  be  construed  to  deny  or  disparage  others  retained  by  the 
people. 

ARTICLE  X. 

The  powers  not  delegated  to  the  United  States  by  the  Consti- 
tution, nor  prohibited  by  it  to  the  States,  are  reserved  to  the 
States  respectively,  or  to  the  people. 
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ARTICLE  XI. 

The  judicial  power  of  the  United  States  shaU  not  be  coDstrued 
to  extend  to  any  suit  in  law  or  equity,  commenced  or  prosecuted 
against  one  of  the  United  States  by  citizens  of  another  State,  or 
by  citizens  or  subjects  of  any  foreign  state. 

ARTICLE  Xn. 

The  Electors  shall  meet  in  their  respective  States,  and  vote  by 
ballot  for  President  and  Vice-President,  one  of  whom,  at  least, 
shall  not  be  an  inhabitant  of  the  same  State  with  themselves  ; 
they  shall  name  in  their  ballots  the  person  voted  for  as  Presi- 
dent, and  in  distinct  ballots  the  person  voted  for  as  Vice-Presi- 
dent ;  and  they  shall  make  distinct  lists  of  all  persons  voted  for 
as  President,  and  of  all  persons  voted  for  as  Vice-President,  and 
of  the  number  of  votes  for  each,  which  lists  they  shall  sign  and 
certify,  and  transmit  sealed  to  the  seat  of  the  government  of  the 
United  States,  directed  to  the  President  of  the  Senate;  —  the 
President  of  the  Senate  shall,  in  the  presence  of  the  Senate  and 
House  of  Representatives,  open  all  the  certificates,  and  the 
votes  shall  then  be  counted;  —  the  person  having  the  greatest 
number  of  votes  for  President  shall  be  the  President,  if  such 
number  be  a  majority  of  the  whole  number  of  Electors  ap- 
pointed; and  if  no  person  have  such  majority,  then  from  the 
persons  having  the  highest  numbers  not  exceeding  three  on  the 
list  of  those  voted  for  as  President,  the  House  of  Representatives 
shall  choose  immediately,  by  ballot,  the  President.    But  in 
choosing  the  President,  the  votes  shall  be  taken  by  States,  the 
representation  from  each  State  having  one  vote ;  a  quorum  for 
this  purpose  shall  consist  of  a  member  or  members  from  two 
thirds  of  the  States,  and  a  majority  of  all  the  States  shall  be 
necessary  to  a  choice.     And  if  the  House  of  Representatives 
shall  not  choose  a  President,  whenever  the  right  of  choice  shall 
devolve  upon  them,  before  the  fourth  day  of  March  next  follow- 
ing, then  the  Vice-President  shall  act  as  President,  as  in  the 
case  of  the  death  or  other  constitutional  disability  of  the  Presi- 
dent.   The  person  having  the  greatest  number  of  votes  as  Vice- 
President  shall  be  the  Vice-President,  if  such  number  be  a 
majority  of  the  whole  number  of  Electors  appointed,  and  if  no  per- 
son have  a  majority,  then  from  the  two  highest  numbers  on  the 
list  the  Senate  shall  choose  the  Vice-President  ;  a  quorum  for 
the  purpose  shall  consist  of  two  thirds  of  the  whole  number 
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of  Senators,  and  a  majority  of  the  whole  number  shall  be  neces- 
sary to  a  choice.  But  no  person  constitutionally  ineligible  to 
the  office  of  President  shall  be  eligible  to  that  of  Vice-President 
of  the  United  States. 

ARTICLE  Xm. 

Sect.  1.  Neither  slavery  nor  involuntary  servitude,  except 
as  a  punishment  for  crime  whereof  the  party  shall  have  been 
duly  convicted,  shall  exist  within  the  United  States,  or  any 
place  subject  to  their  jurisdiction. 

Sect.  2.  Congress  shall  have  power  to  enforce  this  article 
by  appropriate  legislation. 

ARTICLE  XIV. 

Sect.  1.  All  persons  born  or  naturalized  in  the  United  States, 
and  subject  to  the  jurisdiction  thereof,  are  citizens  of  the  United 
States  and  of  the  State  wherein  they  reside.  No  State  shall 
make  or  enforce  any  law  which  shall  abridge  the  privileges  or 
immunities  of  citizens  of  the  United  States ;  nor  shall  any  State 
deprive  any  person  of  life,  liberty,  or  property,  without  due 
process  of  law  ;  nor  deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws. 

Sect.  2.  Representatives  shall  be  apportioned  among  the 
several  States  according  to  their  respective  numbers,  counting 
the  whole  number  of  persons  in  each  State,  excluding  Indians 
not  taxed.  But  when  the  right  to  vote  at  any  election  for  the 
choice  of  Electors  for  President  and  Vice-President  of  the 
United  States,  Representatives  in  Congress,  the  executive  and 
judicial  officers  of  a  State,  or  the  members  of  the  Legislature 
thereof,  is  denied  to  any  of  the  male  inhabitants  of  such  State, 
being  twenty-one  years  of  age  and  citizens  of  the  United  States, 
or  in  any  way  abridged,  except  for  participation  in  rebellion  or 
other  crime,  the  basis  of  representation  therein  shall  be  reduced 
in  the  proportion  which  the  number  of  such  male  citizens  shall 
bear  to  the  whole  number  of  male  citizens  twenty-one  years  of 
age  in  such  State. 

Sect.  3.  No  person  shall  be  a  Senator  or  Representative  in 
Congress,  or  Elector  of  President  and  Vice-President,  or  hold 
any  office,  civil  or  military,  under  the  United  States,  or  under 
any  State,  who,  having  previously  taken  an  oath,  as  a  member  of 
Congress,  or  as  an  officer  of  the  United  States,  or  as  a  member 


THE   UNITED   STATES.  xlv 

of  any  State  Legislature,  or  as  an  executive  or  judicial  officer  of 
any  State,  to  support  the  Constitution  of  the  United  States, 
shall  have  engaged  in  insurrection  or  rebellion  against  the  same, 
or  given  aid  or  comfort  to  the  enemies  thereof.  But  Congress 
T^^Jy  ^y  a  '^ote  of  two  thirds  of  each  House,  remove  such  dis- 
ability. 

Sect.  4.  The  validity  of  the  public  debt  of  the  United  States, 
authorized  by  law,  including  debts  incurred  for  payment  of 
pensions  and  bounties  for  services  in  suppressing  insurrection 
or  rebellion,  shall  not  be  questioned.  But  neither  the  United 
States,  nor  any  State  shall  assume  or  pay  any  debt  or  obligation 
incurred  in  aid  of  insurrection  or  rebellion  against  the  United 
States,  or  any  claim  for  the  loss  or  emancipation  of  any  slave  ; 
but  all  such  debts,  obligations,  and  claims  shall  be  held  illegal 
and  void. 

Sect.  5.  The  Congress  shall  have  power  to  enforce,  by  ap- 
propriate legislation,  the  provisions  of  this  article. 

ARTICLE  XV. 

Sect.  1.  The  right  of  citizens  of  the  United  States  to  vote 
shall  not  be  denied  or  abridged  by  the  United  States,  or  by 
any  State,  on  account  of  race,  color,  or  previous  condition  of 
servitude. 

Sect.  2.  The  Congress  shall  have  power  to  enforce  this 
article  by  appropriate  legislation. 
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cBap^ke  I. 

THE  RISE  OP  THBVAMERICAN  UNION. 


m    m 

'T  Independence. —  The  declaration Wtiicb  severed  the  polit- 
ical connection  between  the  thirteeb^Ail^ftrican  Colonies  and 
the  British  Crown  bears  date  July  4^£L776,  and  was  made 
by  the  representatives  of  the  Colonies  fit  GT^^Aeral  Congress 
assembled,  severally  empowered  by  the  reis^peottye  Colonies 
to  make  it.  By  this  manifesto  the  represedtali/es^  declare 
to  the  world  that  ^^  appealing  to  the  Supreme  3ti<^ge  of  the 
world  for  the  rectitude  of  our  intentions,  [we]  "do;  "io  the 
name  and  by  authoritj^  of  the  good  people  of  thea6  .QqiQ- 
nies,  solemnly  publish  and  declare,  that  these  United-''C(^lj* 
onies  are,  and  of  right  ought  to  be,  free  and  independent 
States ;  that  they  are  absolved  from  all  allegiance  to  the 
British  Crown,  and  that  all  political  connection  between 
them  and  the  state  of  Great  Britain  is,  and  ought  to 
be,  totally  dissolved ;  and  that,  as  free  and  independent 
States,  they  have  full  power  to  levy  war,  conclude  peace, 
contract  alliances,  establish  commerce,  and  to  do  all  other 
acts  and  things  which  independent  States  may  of  right  do." 
For  more  than  a  year  previous  to  this  the  Colonies  had 
been  m  the  exercise  of  sovereign  powers  in  hostility  to  x 
the  government  of  Great  Britain,  but  without  a  repudia- 
tion of  their  allegiance ;  and  they  now  severall}'  assumed 
the  position  of  independent  States,  limited  only  by  the 
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concessions  of  authority,  mostly  tacit,  which  they  made 
to  their  general  Congress. 

Colonial  JLegialation,  —  The  people  of  the  Colonies  had 
previously  exercised  a  somewhat  indefinite  power  to  make 
their  own  laws,  which  was  verj'  general  in  some  Colonies 
and  greatly  restricted  in  others.  In  all  of  them  the  pro- 
prietary or  royal  governor  might  defeat  legislation  by  re- 
fusing his  assent ;  and  in  some  a  council  not  chosen  by 
the  people  formed  a  second  legislative  chamber,  whose 
concurrence  was  necessary.  Cpfctfiial  legislation  was  also 
sometimes  nullified  in  EnglaH(i»^  \y  the  authority  of  an 
executive  board  or  council^  04:*J>y Parliament.  Parliament 
itself  also  exercised  the  •kpVer  to  make  laws  for  the 
Colonies,  and  in  some  ;4*^^®  ^^^®  power  was  conceded, 
though  its  exercise!  %  particular  instances  was  com- 
plained of  as  an  db^jj^e,*  while  in  other  cases  the  power 
itself  was  denied.**,lt  was  conceded  that,  in  all  matters 
of  what  may  b^  d^'bominated  imperial  concern,  the  com- 
mon legislattire^Iof  the  realm  must  legislate  for  all  the 
dominioQ&r«olF*the  Crown,  and  that  under  this  head  fell 
the  comnjerce  of  the  Colonies  with  the  mother  country 
and  wilh* 'other  nations  and  colonies.  The  most  severe 
jQs^i&tJoes  of  the  exercise  of  this  authority  were  the 
w^avigation  Laws  and  the  laws  respecting  manufactures 
in  the  Colonies,  the  general  purpose  of  which  was  to  sub- 
ject the  commerce  and  manufactures  of  the  Colonies  to 
such  regulations  and  restraints  as  should  be  beneficial  to 
the  commerce  and  general  business  interests  of  the  mother 
country.  It-jgas^aever  disputed  that  the  Colonies,  like 
allj2ther.  portions  of  the  British  dominions,  must  neeessa- 
rilv  come  under  the  control  of  the  Crown  and  the  Parlla- 
ment  in  respect  to  all  their  foreign  relations ;  and,  though 
Indian  affairs  were  for  the  most  part  left  to  the  control 
and  management  of  colonial  authorities,  yet  these  also 
were  brought  under  imperial  control  to  any  extent  that 
to  the  home  government  at  any  time  seemed  politic  or 
desirable. 
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Jl.  The  distinct  claim  of  a  right  in  the  Colonies  to  make   /^ 

their  own  laws  was  not  made  until  Parliamentary  legisla-        w 
tion  appeared  to  threaten  oppression.     The  first  actual  re- 
sistance which  assumed  general  importance  was  when  an    - 
attempt  was  made  to  impose  internal  taxation  bj'  authority 
of  the  imperial  Parliament.     The  proposed  taxes  were  not 
in  themselves  a  serious  burden,  and  might  possibly  have 
passed  unchallenged,  if  it  had  been  certain  that  the  tax  law 
was  not  to  be  the  herald  and  the  pioneer  of  others  of  a  dif- 
ferent sort,  and  which  would  touch  the  colonists  in  particu- 
lars in  which  the}'  were  even  more  sensitive  than  in  respect 
to  their  pecuniary  interests.     The  power  which  could  tax 
New  England  could  impose  an  episcopal  hierarchy  upon  it, 
and  the  disposition  to  do  this,  not  only  in  New  England 
but  in  New  York,  had  often  manifested  itself  to  an  extent 
that  excited  the  most  serious  alarm.     What  vital  powers  of 
sovereignt}'  in  respect  to  American  concerns  might  be  as- 
serted and  exercised,  no  one  could  foresee ;  and  the  tax 
laws  were  therefore  resisted  rather  as  the  representatives 
of  unknown  dangers  than  for  the  burdens  they  imposed. 
The  government  jor  a  time  abstained  from  pushing  its^^. 
claims  to  an  extreme,   but,  lest  its  doing  so  might   be  • 
understood  as  an  assent  to  the  claims  of  the  Colonies, 
Parliament,  when  repealing  the  Stamp  Act,  which  had 
been  rendered  abortive  by  the  resistance  of  the  people, 
took  occasion  to  assert  an  unqualified  right  to  legislate  for 
the  Colonies  on  all  subjects  whatever.^    This  claim  after- 
wards assumed  practical  form  in  an  attempt  to  collect  a     ^, 
tax  on  tea   imported   for  consumption   in   the  Colonies.        '%• 
The  levy  of  the  tax  was  resisted  as  an  invasion  of  the 
undoubted  rights  of  Englishmen,  who,  in  taking  up  their 
home  in   the  Colonies,  had   not  lost  their  right  to   the 
protection  of  the  ancient  laws  of  the  realm.     In  Massa-  ^^ 
chusetts  and  New  York  cargoes  of  the  taxed   tea  were 
destroyed  b}'  armed  mobs ;  in  Maryland  the  importer  was 

1  Pitkin,  Hi8t.  of  U.  S.,  ch.  6 ;  Frothingham,  Rise  of  the  Republic, 
ch.  5,  6. 
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the  charter  of  King  John  to  every  freeman.  The}-  were 
modified  and  improved  from  age  to  age,  by  changes  in 
the  habits  of  thought  and  action  among  the  people,  by 
modifications  in  the  civil  and  political  state,  by  the 
vicissitudes  of  public  affairs,  by  judicial  decisions,  and  by 
statutes. 

The  colonists  claimed  that  this  code  of  law  accompanied 
them,  as  a  standard  of  right  and  of  protection  in  their  emi- 
gration, and  that  it  remained  their  law,  excepting  as  in 
some  particulars  it  was  found  unsuited  to  their  circum- 
stances in  the  New  World.  Relying  upon  it,  they  had 
well  known  and  well  defined  rules  of  protection ;  without 
it,  they  were  at  the  mercy  of  those  who  ruled,  and,  whether 
actually  oppressed  or  not,  were  without  freedom.^ 

Violations  of  Constitutional  Right.  —  The  complaints 
of  violation  of  constitutional  right  were  principally  directed 
to  four  points :  —  1.  Imposing  taxes  without  the  consent 
of  the  people's  representatives.  2.  Keeping  up  standing 
armies  in  time  of  peace  to  overawe  the  people.  3.  Den}-- 
ing  a  right  to  trial  hy  a  Jury  of  the  vicinage  in  some  cases, 
and  providing  for  a  transportation  of  persons  accused  of 
crimes  in  America  for  trial  in  Great  Britain.  4.  Expos- 
ing the  premises  of  the  people  to  searches,  and  their  per- 
sons, papers,  and  property  to  seizures  on  general  warrants. 
If  Americans  were  entitled  to  the  constitutional  rights  of 
Englishmen,  it  was  unquestionable  that  in  these  particu- 
lars their  rights  were  invaded ;  but  the  imperial  govern: 
m^y^f.  dftnif^d  that  the  colonists  could  claim  rights  as  against 
the  exercise  of  its  powers. 

Independence. — The  sovereigntvpagsed  forever  from  the 
British  Crown  and  Parliament  when  the  war  of  the  Revo- 
lution  was  actually  begun,  waged  on  the  one  side  by  the 
government  of  Great  Britain  to  reduce  the  colonists  to 
submission,  and  directed  on  the  other  side  by  a  Continental 

^  "  Not  the  man  alone  who  feds^  but  who  is  exposed  to  tyranny, 
is  without  freedom."  —  Sir  William  Meredith,  quoted  in  Life  of  Ire- 
deU,  i.  212. 
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Congress  which  assumed  the  sovereign  power  of  conduct- 
ing belligerent  affairs.  This  great  fact  was  not  perceived, 
and  indeed  not  assured,  for  more  than  a  3'ear,  and  it  was 
then  proclaimed  to  the  world  in  the  solemn  document 
known  as  the  declaration  of  Independence,  and  which  has 
already  been  mentioned. 

In  pronouncing  the  dissolution  of  the  political  bonds 
with  the  mother  country,  the  signers  of  this  instrument 
declare  that  "  we  hold  these  truths  to  be  self-evident,  that 
ftll  men  are  created  equal ;  that  the}'  are  endowed  b}'  their  ^bi^Jidu 
Creator  with  nprfjtin  nnalienable  riprhta  ;  that  among  these  ^^ '  ^1 
are  life,  liberty,  and  the  pursuit  of  happiness ;  that  to 
secure  these  rights  governments  are  instituted  among  men,  ^  ^yh^ 
deriving  their  just  powers  from  the  consent  of  the  gov- 
erned;  that  whenever  any  form  of  government  becomes  eU'-vt-i>:. 
destructive  of  these  ends,  it  is  the  right  of  the   people 
to  alter  or  to  abolish  it,  and  to  institute  a  new  govern- 
ment, laying  its  foundation  on  such  principles,  and  organ- 
izing its  powers  in  such  form,  as  to   them  shall  seem 
most  likely  to  effect  their  safety  and  happiness."     And      > 
proceeding  to  an  enumeration  of  the  grievances  which  /"*v^.^j^ 
justify  their  action,  they  close  hy  declaring  the  dissolution 
of  the  ties  that  bind  the  Colonies  to  the  British  Crown, 
and  asserting  their  independence  in   the  terms   already^ 
given.* 

Hevolutionary  Government — The  government  of  the 
Union  under  the  Continental  Congress  was  strictl}"  revolu- 
tionary in  character,  and  was  constituted  by  an  acquies-    .  ^ 
cence  of  the  people  and  the  several  States  in  the  ejfifcise     .^'  ^  . 

concern,  the  chief  of  which  were  the  power  to  declare  war, 
to  conclude  peace,  to  form  alliances,  and  to  contract  debts 

1  CurtiS)  History  of  the  Constitution,  chap.  8.  This  author  well 
says  :  '*  The  body  by  which  this  step  was  taken  constituted  the  actual 
goYemment  of  tlie  nation  at  the  time,  and  its  members  had  been 
directly  invested  with  competent  legislative  power  to  take  it,  and  had 
also  been  specially  instructed  so  to  do."    (p.  61.) 
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on  the  credit  of  the  Union.*    The  governments  of  the  sev- 
eral States  were  also  at  first  revolutionary,  but  their  pre- 
vious organization  was  such  that  the  war  disturbed  them 
.  \  but  little,  and  modified  forms  more  than  substance.     All 

(*/^'N.    of  them  had  local  governments  and  the  common  law,  which 
'^ ^'.remained  undisturbed ;  all  of  them  had  legislative  bodies, 
which  continued  to  perform  their  functions,  but  without 
the  recognition  of  the  pre-existing  executive  authorit3\ 
Ji^         The  States,  however,  soon  proceeded  to  adopt  formal  con- 
^^\  ^/7Vi<:,^^titutions,  apportioning,  defining,  and  limiting  the  powers 
'  'y^     of  the  several  departments  of  government,  and  with  two 
^''  teceptions  they  had  completed  this  work  before  indepen- 
dence was  acknowledged  by  Great  Britain.*    The  liberal 
charter  granted  to  fJhndP  7°!**"*^  by  Charles  11.  in  1663 
was  found  sufficient  for  the  purposes  of  a  free  common- 
wealth, and  was  tacitlj^  adopted  as  the  constitution  of  the 
State,  and  remained  such  for  two  thirds  of  a  century.* 
The  r*h^rt.pr  ^f  HnnnAY^^jfinj;^  was  not  supcrscdcd  by  a  con- 
stitution until  1818. 

But  a  merely  revolutionary  government  could  not  long 
answer  the  purposes  of  the  Union.  The  powers  of  the  Con- 
tinental Congress  having  never  been  formally  conferred, 
or  indeed  agreed  upon,  by  the  States,  that  body  was^ 
regarded  by  the  people  and  by  the  State  authorities  as  an 

^JlliS^'T-^^^^'  ^^^^^^  ^^^P..^'^  *  g?I!?LOtpent,  and  the  pres- 
sure of  external  necessity  determined  the  degree  of  obe- 
dience its  commands  or  advice  should  receive.  In  most 
important  matters  they  were  often  disregarded,  and  the 
Confederation  seemed  at  the  point  of  falling  to  pieces  for 
the  want  of  a  legal  bond  of  union  and  of  legal  power  to 

1  Curtis,  Hist,  of  Const.,  ch.  1,  2. 

3  See  Mr.  Bancroft's  admirable  chapter  on  "  The  Rise  of  Free 
Commonwealths/'  Hist,  of  U.  S.,  vol.  x.  ch.  10;  Centennial  ed.,  vol. 
t1.  ch.  46. 

*  Of  the  original  States,  Delaware,  Maryland,  New  Hampshire, 
New  Jersey,  North  Carolina,  Pennsylvania,  South  Carolina,  and  Vir- 
ginia adopted  constitutions  in  1776,  Georgia  and  New  York  in  1777, 
Massachusetts  in  1780^  and  Rhode  Island  in  1842. 
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compel  the  performance  of  daties  owing  to  it  by  its  several 
members. 
>  l'  ~  Articles  of  Confederation*  —  This  evil  it  was  sought 
to  remedy  by  "Articles  of  Confederation  and  Perpetual 
Union,"  prepared  by  the  Congress  and  submitted  to  the 
States  in  1777,  and  ratified  subseyiently  by  representa- 
tives of  the  Stal^fl  empowered  bv  their  reapeo±ive  legis- 
latures so  to  do.^ 

These  Articles  declared  that  "Each  State  retains  its 
sovereignty,  freedom,  and  independence,  and  every  power, 
jurisdiction,  and  right  which  is  not  by  this  Confederation 
expressly  delegated  to  the  United  States  in  Congress  as- 
sembled;" that  "  The  said  States  herebj-  severally  enter 
into  a  firm  league  of  friendship  with  each  other,  for  their 
common  defence,  the  security  of  their  liberties,  and  their 
mutual  and  general  welfare,  binding  themselves  to  assist 
each  other  against  all  force  offered  to,  or  attacks  made 
upon  them,  or  an}'  of  them,  on  account  of  religion,  sov- 
ereignty, trade,  or  any  other  pretence  whatever ; "  and  i"^ 
that,  "  for  the  more  convenient  management  of  the  general  '^  .^ 
interests  of  the  United  States,"  delegates  from  the  several 
States  shall  meet  in  a  Congress,  in  which  each  one  shall 
have  an  equal  vote.  j 

They  further  declared  that  "  No  State,  without  the  con-  Av. 
sent  of  the  United  States  in  Congress  assembled,  shall 
send  any  embassy  to,  or  receive  any  embassy  from,  or 
enter  into  any  conference,  agreement,  alliance,  or  treaty 
with  any  king,  prince,  or  state ; "  that  "No  two  or  more 
States  shall  enter  into  any  treaty,  confederation,  or  alliance 
whatever  between  them  without  the  consent  of  the  United 

1  Curtis,  Hist,  of  the  Const.,  cli.  6.  AH  the  States  except  two 
ratified  the  Articles  in  1778;  Delaware  delayed  till  the  next  year, 
and  Maryland  till  1781.  The  delay  in  the  case  of  Maryland  was  for 
the  purpose  of  obtaining  a  permanent  and  satisfactory  settlement  of 
the  claims  to  Western  lands,  and  is  fully  explained  in  the  monograph 
of  Dr.  H.  B.  Adams  of  Johns  Hopkins  UniTersity,  read  before  the 
Maryland  Historical  Society  (1878). 


J- 


g  14  CONSTITUTIONAL  LAW. 

^^^(1  that  "  Thft  Artifij^fl  gf  %}\\^  (Innferiftyation  shall  be  ill' 

Qt!  yjftlahly  nhfifirYfiii  I^  eyeril State,  and  the  Union  shall  be 

^^■Cf  perpetual ;  nor  shall  an}^  alteration  at  any  time  hereafter 

<^*     be  made  in  any  of  them,  unless  such  alteration  be  agreed 

>•.  to  in  a  Congress  of  the  United  States,  and  be  afterwards 

confirmed  by  the  legislatures  of  every  State." 

Failure  of  the    Confederation.  —  The  defects  in  the 
^^^-''^  ,      Confederation  were  such  as  rendered  speedj^  failure  inevi- 
^        table.     It  accomplished  a  temporary  purpose  in  a  verj'  im- 
perfect manner,  but  it  was  impossible  that  it  should  do 
more.     The  Confederation  was  given  authority  to  make 
laws  on  some  subjects,  but  it  had  no  power  to   compel 
obedience ;  it  might  enter  into  treaties  and  alliajQ!Q^.s  which 
the  States  and  the  people  could  disregard  with  impunity ; 
it  might  apportion   pecuniary  and    military  obligations 
among  the  States  in  strict  accordance  with  the  provisions 
of  the  Articles;   but  the  recognition  of  the  obligations 
must  depend  upon  the  voluntary  action  of  thirteen  States, 
all  more  or  less  jealous  of  each  other,  and  all  likely  to 
recognize  the  pressure  of  home  debts  and  home  burdens 
sooner  than  the  obligations  of  the  broader  patriotism  in- 
volved in  fidelity  to  the  Union ;  it  might  contract  debts, 
but  it  could  not  provide  the  means  for  satisfying  them ;  in 
short,  it  had  no  power  to  levy  taxes,  or  to  regulate  trade 
and  commerce,  or  to  compel  uniformity  in  the  regulations 
of  the  vStates ;  the  judgments  rendered  in  pursuance  of  its 
limited  judicial  authority  were  not  respected  b3^  the  States ; 
it  had  no  courts  to  take  notice  of  infractions  of  its  author- 
ity, and  it  had  no  executive.     A  further  specification  of 
n^.  ,,^,     ^      defects  is  needless,  for  any  one  of  those  mentioned  would 
^v^  have  been  fatal.     "  Obedience  is  what  makes  government, 
<^  >,^  .    and  not  the  names  bj-  which  it  is  called  ;  " *  and  the  Con- 
'^  *^/ederation  had  neither  obedience  at  home  nor  credit  or 
respect  abroad.      The  people  was  one  in  promising  and 
thirteen  when  performance  was  due,  and  it  became  at  last 

1  Burke,  Speech  on  Conciliation  with  America. 
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difficalt  to  enlist  safflcient  interest  in  its  proceedings  to   ^^ 
keep  up  the  forms  of  government  through  the  meetings  of         "' 
Congress  and  of  the  executive  committee.^ 
\^/J~    The  ConstitiUional  Convention.  —  In  February,  1787,  a     .   r, 
resolution  was  adopted  b}'  the  Congress  recommending  a       •^^r 
convention  in  Philadelphia,  in  the  May  following,  of  dele-'^TV    -' 
gates  from  the  various  States,  "  for  the  purpose  of  revising   '       ^t^. 
the  Articles  of  Confederation,  and  reporting  to  Congress  .  ^ 

and  the  several  legislatures  such  alterations  and  provisions 
therein  as  shall,  when  agreed  to  in  Congress  and  confirmed 
by  the  States,  under  the  Federal  Constitution  be  adequate 
to  the  exigencies  of  government  and  the  preservation  of 
the  Union."    This  was  in  strict  conformity  with  the  pro- 
vision for  amendment  contained  in  the  Articles,  and  was 
acted  upon  by  all  the  States  except  Rhode  Island^^  which 
alone  sent  no  delegates.     THp  rnnvAnt.ir^i]  when  it  met^ 
after  full  consideration,  (JSLfiPPined  that  alterations  in  and 
amendments  to  the  Articles  would  be  inadequate  to  the 
purposes  of  government,  and  proceeded  to  recommend_a 
new  Constitution,  and  to  provide  that  ^^  The  ratification  of 
the  conventions  of  nine  States  shall  be  suflicient  for  the  ^c^ 
establishment  of  this  Constitution  between  the  States  so  ,  /    ^ .  ^ 
ratif3'ing  the  same."    As  this  was  in  disregard  of  the  pro-  :^''  «^^ 
YJ^^'^n  in  ti)ft  AjjJ£?f^.^  Confederation,  which  required  the       '<>:-. 
assent  of  every  State,  it  was  a  revolutionar}'  proceeding,^ 
and  could  be  justified  only  by  the  circumstances  which 
had  brought  the  Union  to  the  brink  of  dissolution. 

Its  revolutionary  character  appears  more  distinctly  from  ^\ 
the  action  under  it,  since  eleven  States  onlj'  had  ratified  j^       '^ 
the  Constitution  when  the  government  was  organized  in,    >^  - 

^  The  reasons  for  the  failure  hare  been  dwelt  upon  at  length  by 
many  writers,  particularly  Story  on  Const.,  ch.  4 ;  Pitkin,  Hist,  of  "^ 

U.  S.,  ch.  17  ;  Curtis,  Hist  of  the  Const,  book  2 ;  Von  Hoist,  Const. 
Hist.,  ch.  1 ;  and  Madison,  Hamilton,  and  Jay,  in  the  Federalist,  and 
Justice  Wilson  in  bis  lectures. 

3  Van  Buren,  Political  Parties,  p.  50;  Federalist,  No.  43,  by 
Madison. 
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pursuance  of  its  provisions,^  and  the  remaining  two,  North 
Carolina  and  Rhode  Island,  were  for  a  time  excluded  from 
the  Union.  Both  pjave  their  assent,  however,  and  became 
members  of  the  Union,  the  first  in  November,  1789,  and 
\  the  other  in  May,  1790. 

Sovereignty  of  the  States.  —  The  term  sovereignty  hi 
its  full  sense  imports  the  supreme,  absolute,  and  uncon-TlC 
trollable  power  by  which  any  independent  state  is  gov- 
erned.^ From  what  has  already  been  said  it  appears  that, 
although  the  States  were  called  sovereign  and  independent 
in  the  Declaration  of  Independence,  they  w^^e  never  in 
their  individual  character  strictly  so,  because  they  were 
always,  in  respect  to  some  of  the  higher  powers  of  sover- 
eignty, subject  to  the  control  of  some  common  authority, 
and  were  never  separately  recognized  or  known  as  mem- 
bers of  the  family  of  nations.  This  common  authority 
was,  first,  the  Crown  and  Parliament  of  Great  Britain; 
second,,  the  Revolutionary  Congress ;  thirds  the  Congress 
of  the  Confederation ;  and^fi  length  the  government 
fi  fv^^  formed  under  the  Constitution.  The  powers  of  these  dif- 
0  '!  /^.  t  fered  greatlj',  but  in  one  most  important  particular  there 
was  uniformity.*  each  had  control  of  affairs  of  war  for  all 
tiie  Colonies  or  States,  and  of  all  intercourse  with  foreign 
nations.  Only  North  Carolina  and  Rhode  Island  are  to 
be  considered  exceptions  to  this  general  statement :  these 
foFlhe  Tittle  time  whlTe  They  were" excluded  from  the  Union 
by  their  neglect  to  ratify  the  Constitution  were  relieved 
from  all  common  authorit}^  and  became  wholly  inde- 
pendent. It  is  to  be  said  of  them,  however,  that  they 
remained  in  that  condition  for  a  period  so  brief  that  as 

1  March  4, 1780,  was  the  time  fixed  for  the  organization  of  the 
government,  but  it  was  not  in  fact  inaugurated  until  the  30th  of  the 
following  month. 

3  Burlamaqui,  Politic.  Law,  cb.  6 ;  1  Bl.  Com-,  49;  Story  on  Const., 
§  207 ;  Wheat.  Int.  Law,  pt.  1,  ch.  2,  §  6 ;  Austin,  FroT.  of  Juris., 
ch.  6 ;  Chipman  on  Gov..  137. 
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sovereignties  they  neither  obtained  nor  sought  for  recog- 
nition by  foreign  nations.^ 

£iU  of  Rights,  —  T^fi  sfi jeral  charters  of  English  liberty    j^^ 
jo  which  reference  has  already  been  made  had  been  much         '^"^ 
^eliedji^n  by  the  American  people  in  the  controversies* 
resulting  in  independence,  and  their  clear  assertion  of 
individual  rights  was  of  inestimable  value  in  inspiring  the 
people  to  resist    tyrannical  action  of   the  government. 
Each  of  these  charters  had  been  more  specific  and  enlarged 
in  its  provisions  than  that  which  preceded,  and  it  might 
have  been  expected  that  the  Convention  of  1787  would        ^ 
have  followed  the  examples,  and  that  in  their  completed        ^ 
work  would  have  been  found  a  clear  and  full  enumeration 
of  those  rights  which  were  deemed  indefeasible,  and  which 
might  lawfully  be  asserted  against  the  government  itself. 
The  importance  of  this,  however,  did  not  impress  itself  on  i^ 
the  minds  of  the  members  of  that  bod3\^    The  Constitu- ,.,       ^ 
tion  did  indeed  insure  the  benefits  of  the  habeas  corpus  ;       ^  ^^ 
it  precluded  constructive  treasons;  it  prohibited  bills  of 
attainder  and  ex  post  facto  laws ;  and  it  provided  for  the 
trial  of  criminal  accusations  by  jury ;   but  there  was  no 
attempt  at  a  systematic  enumeration  of  fundamental  rights, 
and  the  absence  of  this_was  made  a  gi-ound  of  persistent 
^TT*^  opposition  to  the  ratification  of  the  Constitution.     Some 
""^^  of  the  leading  States,  indeed,  were  only  induced  to  ratify  in 
reliance  upon  a  bill  of  rights  being  added  to  the  Constitu- 
tion by  amendments,'  and  this  was  done  in  eight  articles, 
which  were  proposed  and  adopted  as  speedily  as  the  neces- 

1  Life  and  Writings  of  A.  J.  DaUas,  200-207  ;  Von  Hoist,  Const 
Hist.,  ch.  1 ;  Chisholm  ».  Georgia,  2  Dall.  419,  470,  per  Jay,  Ch.  J. ; 
Texas  i;.  White,  7  WaU.  700,  724. 

3  For  reasons  that  might  be  urged  against  it,  see  Federalist,  No. 
84 ;  compare  Jefferson's  Works,  vol.  iii.  pp.  4, 13,  101,  vol.  ii.  pp.  329, 
358;  Life  of  Madison,  by  Rives,  vol.  it  p.  38  ei  teq.  /  Hamilton's  Hist, 
of  the  Republic,  vol.  iv.  p.  23. 

>  See  the  recommendations  by  Massachusetts,  South  Carolina, 
New  Hampshire,  Virginia,  New  York,  North  Carolina,  and  Rhode 
Island,  in  Elliott's  Debates,  i.  822-381. 
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Bar  J  forms  could  be  gone  through  with.  For  a  proper 
understanding  of  these  provisions  it  is  essential  to  keep  in 
Bttind  that  their  purpose,  as  well  as  that  of  similar  pro- 
visions in  the  original  instrument,  was  to  put  it  out  of  the 
power  of  the  government  now  being  created  to  violate  the 
fundamental  rights  of  the  people  who  were  to  be  subjected 
to  its  authoritj'.  Thev  constitute  limitations,  therefore, 
upon  the  power  of  the  Federal  government  onl}'.  The 
exceptions  to  this  general  statement  are  onl^^  of  those  few 
cases  in  which  the  States  are  named,  and  the  exercise  of 
certain  powers  b}'  them  expressly  prohibited.  For  exam- 
ple, when  the  Constitution,  in  Ai*t.  I.  §  9,  declares  that 
**  no  bill  of  attainder  or  eic  post  facto  law  shall  be  passed," 
it  is  still  necessary,  in  order  to  extend  the  prohibition  to 
the  States,  to  provide,  as  is  done  in  the  next  section,  that 
^^  no  State  "  shall  pass  such  a  bill  or  law.  To  state  the 
gule  of  construction  concisely,  it  is  this :  The  restrictions 
imposed  upon  government  by  the  Constitution  and  its 
amendments  are  to  be  understood  as  restrictions  onl3'  upon 
the  government  of  the  Union,  except  where  the  States  are 
expressly  mentioned.^ 

1  Barron  v.  Baltimore,  7  Pet.  248 ;  Smith  v.  Maryland,  18  How. 
71 ;  Pervear  ».  Commonwealth,  6  Wall.  475 ;  Twitchell  v.  Common- 
wealth, 7  Wall.  821 ;  Justices  v.  Murray,  9  Wall.  274 ;  Edwards  v, 
Elliott,  21  Wall.  632;  Walker  v.  Sauvinet,  92  U.  S.  90;Pre86er  » 
UUnois,  116  U.  S.  252 ;  Spies  v.  lUinois,  123  U.  S.  131. 
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NoLtion  a7id  State. — A  state  may  be  defined  to  be  a 
body  politic  or  society  of  men  united  together  under 
common  laws  for  the  purpose  of  promoting  their  mutual 
safety  and  advantage  by  the  joint  efforts  of  their  com* 
bined  strength.^  The  term  is  often  employed  as  import- 
ing the  ftftnrift  thi"g  ^i^h  nation ;  but  the  latter  is  more 
nearly  synonymous  with  people,  and  while  a  single  state 
may  embrace  several  different  nations  or  peoples,  a  sin- 
gle nation  will  sometimes  be  so  divided  politically  as  to 
constitute  several  states. 

In  the  following  pages  the  word  State  will  some^iyneR 
he  ^mploved  in  the  general  sense  above  expressed,  but 
more  commonly  it  will  refer  to  the  several  members  of 
the  American  Union,  while  the  word  Nation  will  be  applied 
to  the  whole  body  of  jbhe^people  coming  under  the  juris- 
diction  of  the  federal  government '  '^ 

A  istate  is  either  sovereign  or  dependent.  It  is  sover- 
eign when  there  resides  within  itself  a  supreme  and 
absolute  power,  acknowledging  no  superior,  and  it  is  de- 
pendent when  in  any  degree  or  particular  its  authority 
is  limited  by  an  acknowledged  power  elsewhere.^  It  is 
immaterial  to  this  definition  whether  the  supreme  power 
reposes  in  one  individual,  or  one  body  or  class  of  individ- 

1  Vattel.  b.  1,  ch.  1,  §  1 ;  Wheat  Int.  Law,  pt.  I,  ch.  2,  §  2 ;  Story 
on  Const,  §  207 ;  Burlamaqui,  PoL  Law,  ch.  6 ;  Cooley,  Const.  Lim.,  1. 

8  Vattel,  b.  1,  ch.  1,  §  2;  Chipman  on  Government,  187;  Halleck, 
Int  Law,  65. 
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uals,  or  in  the  whole  body  of  the  people;  whether,  in 
other  words,  the  government  is  a  monarchy,  an  aristoc- 
racy, a  republic,  or  a  democracj^  or  any  combination  of 
these ;  for  the  form  only  determines  the  methods  in  which 
sovereign  powers  shall  be  exercised. 

All  civilized  states  recognize  a  body  of  rules  or  laws 
which  is  called  the  Law  of  Nations^  and  the  rules  are 
either  rules  of  publicjnternational  law,  as  thej'  relate  to 
and  regulate  the  intercourse  of  states  with  each  other,  or 
of  private  international  lawi  as  they  define  and  protect  the 
rights,  privileges,  and  obligations  of  the  citizens  or  sub- 
jects of  one  state  passing  into  another,  or  owning  prop- 
ert}^,  making  contracts,  or  conducting  operations  that  may 
I  be  governed  b}"  the  laws  of  another.  In  contemplation  of 
the  law  of  nations,  all  sovereign  states  jire  and  must  be 
e^ual  in  rights,  since  from  the  very  definition  of  sovereign 
state  it  is  impossible  that  there  should  be  in  respect  to  it 
any  political  superior. 

In  theory  sovereignty  must  be  a  unity,  and  the^^v- 
erei^nty.  o£.a..  state  must  extend  to  all  the  subjects  of 
government  within  the  terriitorial  limits  occupied  by  the 
associated  people  who  compose  it,  so  that  the  dividing 
line  between  sovereignties  must  be  a  territorial  line.  In 
the  law  of  nations  for  the  purposes  of  international  inter- 
course some  encroachment  upon  the  theory  is  admitted,  and 
the  sovereignty  br  one  state  is  projected  within  the  juris- 
diction of  another,  so  as  to  retain  within  its  rule  its  am- 
bassadors and  ministers  resident  abroad,  and  its  ships  of 
war  in  foreign  ports.  In  American  constitutional  law  a 
ueculiar  system  is  established ;  the  powers  of  sovereignty 
being  classified,  and  some  of  them  apportioned  to  the  gov- 
ernment of  the  United  States  for  its  exercise,  while  others 
are  left  with  the  States.  Under  this  apportionment  the 
nation  is  possessed  of  supreme,  absolute,  and  uncontrol- 
lable  power  in  respect  to  ceilain  subjects  throughout  all 
the  States,  while  the  States  have  the  like  unqualified 
power,  within  their  respective  limits,  in  respect  to  other 
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subjects.^  Over  certain  other  subjects  the  States  have  a 
qaalified  dependent  or  defeasible  power,  inasmuch  as  their 
action  is  liable  at  any  time  to  be  overruled,  and  their 
powers  to  become  dormant,  by  the  exercise  of  a  superior 
power  which  is  conferred  upon  the  nation  over  the  same 
subjects.^ 

Co9i8tittUion.  —  Xhe  term  constitution  ^§v  be  defined  ^t 
as  the  body  of  rules  and  maxims  in  accordance  with  which  w  "* 
the  powers  of  sovereignty  are  habitually  exercised.'  A 
constitution  js  valuable  in  proportion  as  it  is  suited  to  the 
circumstances,  desires,  and  aspirations  of  the  people,  and 
as  it  contains  within  itself  the  elements  of  stability,  per- 
manence, and  security  against  disorder  and  revolution. 
Although  every  state  may  be  said  in  some  sense  to  have 
a  constitution,  the  term  cqnstijutianaL  ffovemmmtis  only 
applied  to  those  whose  fundamental  rules  or  maxims  not 
only  define  how  those  shall  be  chosen  or  designated  to 
whom  the  exercise  of  sovereign  powers  shall  be  confided, 
but  also  impose  efficient  restraints  on  the  exei*cise  for  the 
purpose  of  protecting  individual  rights  and  privileges,  and 
shielding  them  against  any  assumption  of  arbitrary  power.^ 
The  number  of  such  governmentsjs  not  as  3'et  great,  but 
is  increasing. 

A  constitution  may  be  written  or  nn"^*''^tiPn  If  unwrit- 
ten, there  may  still  be  laws  or  authoritative  documents 
which  declare  some  of  its  important  principles;  as  we 
have  seen  has  been  and  is  still  the  case  in  England.  The 
weakness  of  an  unwritten  constitution  consists  in  this, 
that  it  is  subject  to  perpetual  change  at  the  will  of  the 

1  License  Cases,  6  How.  504,  588 ;  Ableman  w.  Booth,  21  How.  506,       I 
516 ;  United  States  v.  Cruikshanks,  92  U.  S  542 ;  Barbier  v.  Connolly, 
113  U.  S.  27;  Mugler  v.  Kansas,  123  U.  S.  623;  Kidd  v,  Pearson,  128 

U.  S.  1. 

2  Cooley  V.  Wardens,  Ac,  12  How.  299 ;  Mobile  w.  Kimball,  102 
U.  S.  691 ;  Willamette  Bridge  Co.  v.  Hatch,  125  U.  8.  1 ;  Morgan's 
S.  S.  Co.  V  Louisiana,  118  U.  S.  455 ;  Smith  v.  Alabama,  124  U.S.  465. 

•  Duer,  Const.  Juris.,  26 ;  Cooley,  Const.  Lim.,  2. 

*  Calhoun,  Disquisition  on  GoTemment,  Works,  i.  11. 
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law-makiDg  power ;  and  there  can  be  no  security  against 
such  change  except  in  the  conservatism  of  the  law-making 
authority,  and  its  political  responsibility  to  the  people,  or, 

Iif  no  such  responsibility  exists,  then  in  the  fear  of  resist- 
ance by  force.  In  America  the  leading  principle  of  consti- 
tutional liberty  has  from  the  drst  been,  that  the  sovereignty 
reposed  in  the  people ;  and  as  the  people  could  not  in  their 
collective  capacity  exercise  the  powers  of  government,  a 
written  constitution  was  by  general  consent  agreed  upon 
in  each  of  the  States.  These  constitutions  create  depart- 
ments for  the  exercise  of  sovereign  powers ;  prescribe  the 
extent  of  the  exercise,  and  the  methods,  and  in  some  par- 
ticulars forbid  that  certain  powers  which  would  be  within 
the  compass  of  sovereignty*  shall  be  exercised  at  all.  Each 
of  these  constitutes  for  the  State  Ihe  absolute  rule  of  action 
and  decision  for  all  departmc^nts  and  offices  of  the  gov- 
ernment, in  respect  to  all  the  points  covered  b}'^  it,  which 
must  control  until  it  shall  be  changed  by  the  authority 
which  established  it.  Whatever  act  or  regulation  of  any 
department  or  officer  is  in  '^^^ftp  ^^  the  power  conferred 
by  this  instrument,  or  is  opposed  to  any  of  its  directions 
or  regulations,  is  altogether  void.  The  constitution,  more- 
over, is  in  the  nature  of  a  oovftnant  of  the  sovereign  people 
with  each  individual  thereof,  under  which,  while  the}*^  in- 
trust the  powers  of  government  to  political  agencies,  they 
also  divest  themselves  of  the  sovereign  power  of  making 
changes  in  the  fundamental  law  except  b}^  the  method  In-^^ 
the  constitution  agreed  upon.  The  ^Constitution  of  the  XTTT 
United^SJatfig^creates  similar  governmental  trusts  and  im- 
poses similar  restrictions.  The  ^pflkneasfta  of  a  Tyritten^ 
constitution  are,  that  it  establishes  iron  rules,  which,  when 
found  inconvenient,  are  difficult  of  change  ;  that  it  is  often 
construed  on  technical  principles  of  verbal  criticism,  rather 
than  in  the  light  of  great  principles ;  and  that  it  is  likel}^ 
to  invade  the  domain  of  ordinary  legislation,  instead  of 
beiilg  restricted  to  fundamental  rules,  and  thereby  to  in- 
vite demoralizing  evasions.    But,  the  written  constitution 
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being  a  necessity  in  America,  the  attendant  evils  are  in-| 
significant  as  compared  with  the  inestimable  benefits.  |*" 

In  the  following  pages,  where  the  Constitution  is  spoken  \ 
of,  the  Constitution  of  the  United  States  will  be  intended  \^ «  >; 
unless  otherwise  explained.  /    \ 

Unconstitutional  Law. — A  law  is  sometimes  said  to  / 
be  unconstitutional,  by  ^diich  is  meant  that  it  is  opposed  I  *• 
to  tiie  principles  or  rules  of  the  constitution  of  the  state.  \ 
An  unconstitutional  enactment  is  sometimes  Toid^^  and 
sometimes  no^ ;  and  this  will  depend  upon  "whether,  accorcl- 
ing  to  the  theor}'  of  the  government,  any  tribunal  or  ofiftcer 
is  empowered  to  judge  of  violations  of  the  constitution, 
and  to  keep  the  legislature  within  the  limits  of  a  delegated 
authority  by  annulling  whatever  acts  exceed  it.    Accord- 
ing to  the  theory  of  British  constitutional  law  the  Parlia- 
ment possesses  and  wields  supreme  power,^  and  if  therefore 
its  enactments  conflict  with  the   Constitution,  they  are 
nevertheless  valid,  and  must  operate  as  modifications  or 
amendments  of  it.    But  where,  as  in  America,  the  legislar 
ture  acts  under  a  delegated  authority,  limited  by  the  Con- 
stitution itself,  and  the  judiciar}^  is  empowered  to  declare 
what  the  law  is,  an  unconstitutional  enactment  must  fall 
when  it  is  subjected  to  the  ordeal  of  the  courts.    Such  an 
enactment  is  in  strictness  no  law,  because  it  estabhshes 
no  rule :  it  is  merel}'  a  futile  attempt  to  establish  a  law. 
Thft  rftfnedv  for  jjnconstitutjonal  enactments  in  England 
must  therefore  be  political  or    revolutionary,  while    in 
America  they  may  be  found  in  the  ordinary  process  of  the 
courts.    Still  even  in  America  some  cases  must  be  be^^ond  ^ 
the  reach  of  judicial  cc^ni^ance,  because  the  questions    ^     /""^  ^ 
involved  are  purely  political.     Such,  for  example,  were   ^^/  '-, 
questions  involved  in  the  reconstruction  of  the   States    '^    ^  /■; 
recently  in  rebellion,  and  the  question  growing  out  of  the         '    > 


^  1  Bl.  Com.,  101 ;  Broom,  Const.  Law,  795 ;  De  Tocqueville,  De 
mocracy '  in  America,  ch.  6 ;  Dicey,  The  Law  of  the  Constitution. 
pt.  1,  ch.  1. 
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attempt  to  overthrow  the  chaii;er  government  of  Rhode 
Island.^  ^^ 

^ty^^r^  The  Bight  of  Hevolution.  —  The    authorit}'^  of   theX^lT 

\'^^^(^  British  Crown  over  the  Colonies  was  rejected,  and  a  gov- 
*  *^  *  t^fl    ernment  created  by  the  people  of  the  Colonies  for  them- 
selves, and  this  afterwards  radically  clianged  and  reformed 
in  the  adoption  of  the>  Federal  Constitution  under  the  great 
and  fundamental  right  of  every  people  to  change  their 
institutions  at  will,  —  in  other  words,  under  the  right  of 
revolution.     It  is  time  that  the  colonists  in  the  incipient 
^ '  k^;    .    period  of  the  change  planted  themselves  upon  established 
^        "^^^  rights,  instead  of  seeking  or  desiring  a  revolution.     Their 
purpose,  thgrfifjore,  was  to  maintain  old  established  princi- 
ples of  the  Constitution,  instead  of  overturning  them  ;  and 
'    they  occupied  a  conservative  position,  resisting  innovations 
,     which  the  imperial  government  was  attempting  to  force. 
f-;',  j;^        Nevertheless  there  was  no  settled  principle  of  the  consti- 
t     C"^  tution  that  limited  in  any  manner  the  sovereign  right  of 
• '  1  .     ,  Parliament  to  change  at  will  the-  laws  protecting  the  life, 
''  liberty,  and  property  of  the  subject;  and  had  the  same 
laws  which  in  this  particular  oppressed  the  people  of  the 
Colonies  been  applied  to  the  people  of  the  realm,  they 
would  have  been  within  the  acknowledged  power  of  the 
Parliament.     So  in  regard  to  the  Colonies  the  right  of 
the  imperial  government  to  rule  in  all  respects  might  be 
defended  on  precedent,  and  the  leading  publicists  of  the 
day  affirmed  it.     It  was  nevertheless  the  fact  that  the  ex- 
;  ercise  of  imperial  power  in  the  particulars  complained  of 

was  tyrannical  and  in  disregard  of  constitutional  princi- 
"  "  ^*''  P.4  pics,  and  that  resistance  was  directly  in  the  line  of  English 
•'    '  precedents  which  at  the  time  were  almost  universally  ap- 

'   \     .     proved  in  England  itself.     There  was   consequently  am- 
^    pie  ground  for  resistance,  and  if  the  other  conditions  for 
revolution  existed,   the  colonists  were  right  in  attempt- 
ing it. 
The  right  of  revolution  may  be  said  to  exist  when  the 

^  Luther  v,  Borden,  7  How.  1 ;  Mississippi  v.  Johnson,  4  Wall.  476 
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government  has  become  so  oppressive  that  its  evils  de- 
cidedly overbalance  those  which  are  likely  to  attend  a 
change,  when  success  in  the  attempt  is  reasonably  certain, 
and  when  such  institutions  are  likely  to  result  as  will  be 
satisfactory  to  the  people.^  In  this  last  particular  the  prob- 
ability of  success  will  depend  largely  on  the  extent  of  the 
revoliition  attempted,  — ^wBether  it  extends  to  the  laws 
in  general,  or  only  to  the  head  of  the  government  In 
America  onlya  change  in  the  general  sovereignty^  was  in- 
tended ;  in  respecFto  the  general  laws,  the  revolution  was 
strictly  preservative.  It  became  necessary,  nevertheless, 
to  make  considerable  changes  in  state  laws  and  institu- 
tions before  the  revolution  was  perfected,  and  when  these  i^^ 
were  completed  in  the  adoption  of  the  Federal  Constitu-  ^ 
tion,  the  revolution  was  fuU}^  justified  in  the  establish-  « 
ment  of  more  satisfactory  institutions  than  had  existed 
before. 

The  Constitution:  by  tohom  adopted, — To  a  proper 
understanding  and  construction  of  the  Constitution  it  be- 
comes important  to  kpow  at  the  outset  who  were  the 
parties  to  it,  —  by  whom  it  was  adopted,  and  what  it  was 
meant  to  accomplish.  In  these  particulars  the  present 
work  cannot  enter  into  the  field  of  speculation  or  discus- 
sion, nor  would  it  be  important  to  do  so.  The  general 
principles  governing  the  case  have  been  judicially'  deter- 
mined, and  the  political  departments  of  the  government  ^y^ 
have  accepted  the  conclusions.  It  therefore  becomes  suffl- 1  y 
cient  for  our  purposes  to  sa}'  here,  that  the  Constitution  j  ^l. 
was  agreed  upon  by  delegates  representing  the  States  in 
convention;  that  it  was  submitted  to  the  people  of  the 
several  States  by  their  respective  legislatures ;  that  it  was 
adopted  by  the  people  through  delegates  elected  for  the 
express  purpose  of  considering  and  deciding  upon  it,  and 
that  the  people  of  the  States,  as  well  as  the  States  them- 
selves, thereby  became  parties  to  it  It  was  therefore 
properly  declared  in  the  preamble,  that  *'  We,  the  people 

1  Woolsey,  Pol.  Science,  i.  402. 
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of  the  United  States,  do  ordain  and  establish  this  Consti- 
tution for  the  United  States  of  America."  ^  By  the  adop* 
tion  of  the  Constitation  the  people  of  the  States  before 
united  in  a  confederation  became  a  nation  under  one  gov- 
ernment,^ and  the  citizens  of  every  State  became  also 
citizens  of  the  United  States.'  Thp  p'n-pQgp  nf  th^  Con- 
stitution is  forcibly  and  clearly  declared  in  the  preamble. 
It  was  '^  in  order  to  form  a  more  perfect  union,  establish 
justice,  insure  domestic  tranquillity,  provide  for  the  com- 
mon defence,  promote  the  general  welfare,  and  secui*e  the 
blessings  of  libert}'  to  ourselves  and  our  po8terit3\"  These 
purposes  collectively,  it  has  been  well  said,  "  comprise 
everything  requisite,  with  the  blessing  of  Divine  Provi- 
dence, to  render  a  people  prosperous  and  happy."  ^  By 
the  new  aTnendrp^pt^  to  the  Constitution  the  freedmen 
become  a  part  of  the  people,  and  all  the  purposes  for  which 
it  was  made  and  established  are  to  be  deemed  to  have 
them  in  view,  and  to  contemplate  their  protection  and_ 
benefit  as  a  part  of  the  body  politic.  VV  / 

N'ot  a  mere  Compact.  —  The  confederation  of  the  States 
had  existed  by  force  of  a  mere  compact,  and  for  want  of 
power  in  the  common  authorit}'^  had  so  completely  failed 
in  the  purposes  of  its  formation  as  to  justify  its  being 
superseded  by  revolutionary,  though  peaceful,  means. 
Among  its  chief  defects^ was  the  fact  that  it  operated  on 
States  only,  and  that  the  highest  sanction  it  could  give  to 
its  lawful  determinations  was  that  of  advice,  or  entreaty ; 
it  could  not  command,  and  it  could  not  enforce.  The  Con- 
stitution which  was  adopted  to  supersede  it,  on  the  other 
band,  is  an  iuitfumen r  oFgo vernmenfT'  agreed*  uporr-and 
established,  and  rendered  efficient  as  such  by  being  made 

1  Martin  v.  Hunter,  1  Wheat.  304,  324;  Cohens  r.  Virginia,  6 
Wheat.  264,  413. 

2  Lane  County  v.  Oregon,  7  Wall.  71,  76. 

s  Minor  v.  Happersett,  21  Wall.  162 ;  United  States  v.  Cruikshanks, 
92  U.  S.  642. 

4  Chisholm  o.  Georgia,  2  Daa  419. 
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operative  npon  the  people  incQTiduallj  and  collecttvelj, 
andy  within  the  sphere  of  its  powers^  npon  the  States  also.^ 
This  was  the  jiidu«iAl  vi^w  of  the  Constitutioii  from  the 
first,^  and  it  has  been  practically  and  finally  settled  against 
opposing  theories^  by  the  action  of  the  several  departments 
of  the  government,  extending  over  the  whole  period  of  the 
existence  of  the  Union  under  the  Constitution;  by  the 
acquiescence  of  the  people  in  this  view,  and  their  forcible 
resistance  to  the  attempt  made  to  supersede  it;  and, 
finally,  by  the  adoption  of  the  thirteenth,  fourteenth,  and 
fifteenth  articles  of  the  amendments  to  further  strengthen 
and  consolidate  the  Union  under  the  government  of  the 
Constitution.^ 

The  Union  Indissoluble.  —  By  the  Articles  of  Confed- 
eration ''  the  UjDUpii  WM  declared  to  be  *  perpetuj/  And 
when  these  Articles  were  found  lb  15e 'Inadequate  to  the 
exigencies  of  the  country,  the  r^nit^itption  was  ordained 
*  to  form  a  more  perfect  Union.'  It  is  difficult  to  convey 
the  idea  of  indissoluble  unity  more  clearly  than  by  these 
words.  What  can  be  indissoluble,  if  a  perpetual  union 
made  more  perfect  is  not?"*  When  aiSlateis^once  in 
the  UnioUf  l^ere  is  '*  no^pjaggjbr  re^ocffisideration  or  revo- 

1  Webster,  '*  The  Constitvtion  not  a  Compact,"  Speeches,  iii.  840 ; 
Jackson's  Prodamation  on  Nalliflcation  in  18S8,  ElUott's  Debates,  iv. 
610,  Statesman's  Manual,  i.  890. 

s  Martin  v.  Hunter,  1  Wheat.  804, 324 ;  M'CuIloch  v.  Maryland, 
4  Wheat  310,  402 ;  Gibbons  p.  Ogden,  0  Wheat  1, 187 ;  Rhode  Island 
V.  Massachusetts,  12  Pet.  667,  720;  Texas  v.  White,  7  Wall.  700,  726. 

*  Views  either  radically  or  in  part  opposed  to  those  which  have 
prevailed  are  presented  in  Calhoun's  Discourse  on  the  Constitution 
and  Government  of  the  United  States,  Works,  L  11 ;  and  Address  on 
the  Kelntions  of  the  State  to  the  General  GoYemment,  Works,  vi.  59; 
Upshur  on  the  Federal  Constitution;  Construction  Construed  and 
Constitution  Vindicated,  by  John  Taylor ;  New  Views  of  the  Consti- 
tution of  the  United  States,  by  the  same ;  The  Constitutional  View 
of  the  War  between  the  States,  by  A.  H.  Stephens ;  The  Kentucky 
and  Virginia  Resolutions  of  1708-9,  Elliott's  Debates,  iv.  666,  67^ 
and  other  publications  too  numerous  for  mention  here. 

«  Texas  r.  White,  7  Wall  700,  726. 
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cation,  except  through  revolutioD,  or  through  the  consent 
of /the  States.'*^ 

The  States  Indestructible.  —  "  But  the  perpetuity  and 
indissolubilit}'  of  the  Union  by  no  means  implies  the  Jpsg 
of  distinct  and  individual  existence,  or  of  the  right  of 
self-government  by  the  States.  Without  the  States  in 
union  there  could  be  no  such  political  body  as  the  United 
States.'  Not  only,  therefore,  can  there  be  no  loss  of 
separate  and  independent  autonomy  to  the  States,  through 
their  union  under  the  Constitution,  but  it  niay  not  unrea- 
sonably be  said  that  the  preservation  of  the  States  and 
the  maintenance  of  their  governments  are  as  much  within 
the  design  and  care  of  the  Constitution  as  the  preservation 
of  the  Union  and  the  maintenance  of  the  national  gov- 
ernment. The  Constitution  in  all  its  provisions  looks 
to  an  indestructible  Union  composed  of  indestructible 
Stotes." »  ^ 

The  Constitution  a  Grant  of  Powers.  —  The  govern- a  1/  1  i 
ment  created  by  the  ^Constitution  is  one  of  limited  jind 
enumerated  powerSj  and  the  Constitution  is  the  measure 
and  the  test  of  the  powers  conferred.  Whatever  is  not 
conferred  is  withheld,  and  belongs  to  the  several  States 
or  to  the  people  thereof.*  As  a  constitutional  principle 
this  must  result  from  a  consideration  of  the  circumstances 
under  which  the  Constitution  was  formed.  The  States 
were  in  existence  before,  and  possessed  and  exercised 
nearly  all  the  powers  of  soyereignt}''.  The  Union  was  in 
existence,  but  the  Congress  which  representecT  it  pos- 
sessed a  few  powers  only,  conceded  to  it  by  the  States, 
and  these  circumscribed  and  hampered  in  a  manner  to 


1  Texiuj  V,  White,  7  Wall.  700, 726. 

2  Lane  County  v.  Oregon,  7  Wall.  71,  76. 
»  Texas  ».  White,  7  Wall.  700,  726. 

«  Calder  v.  Bull,  3  Dall.  886;  Gibbons  t;.  Ogden,  9  Wheat  1, 187 ; 
Briscoe  v.  Bank  of  Kentucky,  11  Pet.  257 ;  Gilman  i;.  Philadelphia,  8 
Wall.  713;  Slaughter  House  Cases,  16  Wall.  86;  United  States  v. 
Cruikshanks,  92  U.  S.  542.  550. 
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render  them  of  little  value.  The  States  were  thus  reposi- 
tories of  sovei^ign  powers,  and  wielded  them  as  being 
theirs  of  inherent  right;  the  Union  possessed  but  few 
powers,  enumerated,  limited,  and  hampered,  and  tliese 
belonged  to  it  by  compact  and  concession.  In  a  confed- 
eration thus  organized,  if  a  power  could  be  in  diaimte  be- 
tween the  States  and  the  Confederacy,  the  presumption 
must  favor  the  States.  But  it  was  not  within  the  intent 
of  those  who  formed  the  Constitution  to  revolutionize  the 
States,  to  overturn  the  pi*esumptions  that  supported  their 
authorit}',  or  to  create  a  new  government  with  uncertain 
and  undefined  powers.  The  purpose,  on  the  contrary*, 
was  to  perpetuate  the  States  in  their  integiity,  and  to 
strengthen  the  Union  in  order  that  they  might  be  perpet- 
uated. To^this  end  the  grant  of  powers  to  the  Confed- 
eracy neededtobeenlarged  and  extended,  the  machinery 
of  government  to  be  added  to  and  perfected,  the  peopHe 
to  be  made  parties  to  the  charter  of  government,  and  the 
sanction  of  law  and  judicial  authority  to  be  given  to  the 
legitimate  acts  of  the  government  in  any  and  all  of  its 
departments.  But  when  this  had  been  done,  it  remaitied  y?*  .^^  c  f 
true  that  the  Union  possessed  the  powers  conferred  upon  t,  tf  ^ 
it,  and  that  these  were  to  be  found  enumerated  in  the 
instrument  of  government  under  which  it  was  formed. 
But  lest  there  might  be  any  possible  question  of  this  in 
^e  minds  of  those  wielding  any  portion  of  this  authority', 
it  was  (^ftftlared  bv  the  tenth  article  o^  tfh^  ftTP^^'^^'^^ntg.  that 
"  The  powers  not  delegated  to  the  United  States  by  the 
Constitution,  nor  prohibited  by  it  to  the  States,  are 
reserved  to  the  States  respectively  or  to  the  people."  ^ 

From  what  has  just  been  said,  it  is  manifest  that  there 
must  be  a  difference  in_ the  prpnnnnpt,ion  that  attends  an 
exercise  of  national  and  one  of  State  powers.    The  differ- 

^  The  corresponding  article  in  the  Confederation  was :  "  Each  State 
retains  its  sovereignty,  freedom,  and  independence,  and  every  power, 
jurisdiction,  and  riglit,  which  is  not  by  this  Confederation  expressly 
delegated  to  the  United  States  in  Congress  assembled."  —  Art.  XL 


^-t", 


V    \ 


C,-A^(j'-^i    ^-  .b-^-^ 


80  CONSTITUTIONAL  LAW. 

ence  is  this.  To  ascertain  whether  any  power  assumed  by 
the  government  of  the  United  States  is  rightfally  assumed, 
the  Constitution  is  to  he  examined  in  order  to  see  whether 
expressly  or  by  fair  implication  the  power  has  been  granted, 
and  if  the  grant  does  not  appear,  the  assumption  must  be 
held  un warranted. ^Nyo  ascertain  whether  a  State  right- 
fully exercises  a  power,  we  have  only  to  see  whether  by 
i  the  Constitution  of  the  United  States  it  is  conceded  to  the 
Union,  or  by  that  Constitution  or  that  of  the  State  pro- 
hibited to  be  exercised  at  all.  The  presumption  must  be 
that  the  State  rightfully  does  what  it  assumes  to  do,  until 
it  is  made  to  appear  how,  bj^  constitutional  concessions,  it 
has  divested  itself  of  the  power,  or  by  its  own  Constitution 
has  for  the  time  rendered  the  exercise  unwarrantable.^ 

It  is  Supreme.  —  Bv^Artifijg  VL  it  la  Hpnl^Tyfi  thaTVT  Y' 
^  This  Constitution,  and  the  laws  of  the  United  States 
which  shall  be  made  in  pursuance  thei*eof,  and  all  treaties 
made,  or  which  shall  be  made,  under  the  authority  of 
the  United  States,  shall  be  the  supreme  law  of  the  land ; 
and  the  judges,  in  every  State,  shall  be  bound  thereby, 
anything  in  the  Constitution  and  laws  of  any  State  to 
the  contvar\^  notwithstanding." "  Upon  this  it  is  to  be 
observed :  — 

U.  The  Congress  of  the  United  States  derives  its  power 
to  legislate  from  the  Constitution,  which  is  the  measure  of 
its  authority ;  and  any  enactment  of  Congress  which  is 
opix>sed  to  its  provisions,  or  is  not  within  the  grant  of 
powers  made  by  it,  is  unconstitutional,  and  therefore  no 
law,  and  obligatory  upon  no  one.' 

2.  As  between^  a  law  of  the  United  States  made  in  pur- 
suance of  the  Constitution  and  a  treaty  made  under  the 

1  Calder  v.  BuU,  8  Dall.  886;  Golden  v.  Prince,  8  Wa»h.  C.C.3l8j 
Slaughter  House  Cases,  16  WaU.  86 ;  United  States  r.  Cruikshanks, 
92  U.  S.  642. 

2  Const.  U.  S.,  Art.  VI.  §  2. 
s  Ableman  v.  Booth,  21  How.  606,  620;  United  States  v.  Crnik- 

shanks,  92  U.  S  542;  United  States  v.  Harris,  106  U.  S.  629;  CiTil 
Rights  Cases,  109  U.  S.  8. 
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authority  of  the  United  States,  if  the  two  in  any  of  their 
provisions  are  found  to  conflict,  the  one  last  in  point  of 
time  must  control.^  For  the  one  as  well  as  the  other  is  an 
act  of  sovereignty,  differing  only  in  form  and  in  the  organ 
or  agency  through  which  the  sovereign  will  is  declared. 
Each  alike  is  the  law  of  the  land  in  its  adoption,  and  the 
last  law  must  repeal  everything  that  is  of  no  higher  author* 
ity  which  is  found  to  come  in  conflict  with  it  A  treaty 
may  therefore  supersede  a  prior  act  of  Congress ;  ^  and,  on 
the  other  hand,  an  act  of  Congress  may  supersede  a  prior 
treaty.* 

JL-AState  law  must  yield  to  the  supreme  law,  whether 
expressed  in  the  Constitution  of  the  United  States  or  in 
any  of  its  laws  or  treaties,  so  far  as  they  come  in  collision,^ 
and  whether  it  be  a  law  in  existence  when  the  ^^  supreme 
law"  was  adopted,  or  enacted  afterwards.*  Thg^same  i^ 
true  of  any  provision  in  the  coastitutlonj^f  fLoyJState  which 
is  found  to  be  repugnant  to  the  Constitution  of  the  tlnion/ 


hJ 


1  Foster  v.  Neilson,  2  Pet.  263,  814;  Doe  v.  Braden,  16  How.  635. 

*  Foster  v.  Neilson,  2  Pet.  258. 

»  The  Cherokee  Tobacco,  11  Wall.  616;  Head  Money  Cases,  112 
U.  S.  580 ;  Chinese  Exclusion  Case,  130  U.  S.  581 ;  Taylor  i\  Morton, 
2  Curt.  C.  C.  454.  For  a  statement  of  the  result  of  the  Acts  of 
Congress  contrarening  the  Chinese  treaties,  see  Wan  Shing  v.  United 
States,  11  Sup.  Ct.  R.  729.    See,  further,  on  treaties,  pogt,  Ch.  Y. 

*  "  The  United  States  is  a  government  with  authority  extending 
oyer  the  whole  territory  of  the  Union,  acting  upon  the  States  and  the 
people  of  the  States.  While  it  is  limited  in  the  number  of  its  powers, 
so  far  as  its  sovereignty  extends  it  is  supreme.  No  State  govern- 
ment can  exclude  it  from  the  exjercise  of  any  authority  conferred 
upon  it  by  the  Constitution,  obstruct  its  authorized  officers  against  its 
will,  or  withhold  from  it  for  a  moment  the  cognizance  of  any  subject 
which  that  instrument  has  committed  to  it."  Tennessee  v.  Davis,  100 
U.  S.  257,  per  Strong,  J. 

e  Ware  v.  Hylton,  3  Dall.  109 ;  Hauenstein  v.  Lynhara,  100  U.  S. 
483 ;  Parrott's  Chinese  Case,  6  Sawy.  840.  In  these  cases  a  treaty 
was  held  of  superior  authority  to  an  existing  State  statute,  to  a 
subsequent  State  statute,  and  to  a  subsequent  State  constitution, 
respectively. 

^  Dodge  17.  Woolsey,  18  How.  831 ;  JelFerson  Branch  Bank  v. 
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ADd  r^t  nnly  mnut  *^  t^f^  j"^gpfl  in  every  State  "  be  bound 
by  such  supreme  law,  but  so  must  the  State  itself,  and 
everj*  official  in  all  its  departments,  and  every  citizen. 

4^  JXhaConatilution  itself  never  yields  to  ti'eat}'  or  enact- 
ment ;  it  neither  changes  with  time,  nor  does  it  in  theory 
bend  to  the  force  of  circumstances,  ^tt  iTIPy  ^^  HTHf^llf^ 
according  to  its  own  permission ;  but  while  it  stands  it  is 
"  a  law  for  rulers  and  people,  equally-  in  war  and  in  peace, 
and  covers  with  the  shield  of  its  protection  all  classes  of 
men,  at  all  times  and  under  all  circumstances."  Its. prin- 
ciples cannot,  therefore,  be  s^t  aside  in  order  to  meet  the 
supposed  necessities  of  pjTeftt.  r*ris<>g.  ^^  No  doctrine  involv- 
ing more  pernicious  consequences  was  ever  invented  M*  the 
wit  of  man,  than  that  any  of  its  provisions  can  be  suspended 
during  any  of  the  great  exigencies  of  government.  Such  a 
doctrine  leads  directly  to  anarchy  or  despotism,  buF  the 
theory  of  necessity'  on  which  it  is  based  is  false ;  for  the 
government  within  the  Constitution  has  all  the  powers 
granted  to  it  which  are  necessary  to  preserve  its  existence, 
as  has  been  happily  proved  by  the^sult  of  the  great  ef- 
fort to  throw  off  its  just  authority.lj_J 

State  Hig/Us.  — This  phrase  is  cpraraon^in  political  dis-^ 
cussions,  and  especially  in  those  which  relate  to  the  powers  ^ 
of  the  federal  government,  and  its  proper  sphere  of  action 
under  the  Constitution.  The  meaning  is  likely  to  differ  as 
do  the  constitutional  views  of  those  who  make  use  of  it 
At  Q^x^^n  fionfltitntinnnl  cnses  it  has  been  insisted  by  some 
persons  that  the  right  to  nullify  any  congressional  enact- 
ments which  were  deemed  to  be  unauthorized  bj'  the  Con- 
stitution, and  the  right  when  the  Union  became  oppressive 
to  withdraw  the  consent  of  the  State  thereto,  and  thereby 
secede  from  it,  were  within  the  compass  of  the  reserved 

Bkelly,  1  Black,  486;  Cumminge  v.  Missouri,  4  Wall.  277;  Railroad 
Co.  V.  McClure,  10  Wall.  611 ;  White  v.  Hart,  13  Wall.  .646;  Gunn  v. 
Barry,  15  Wall.  610;  Pacific  Railroad  Co.  r.  Maguire,  20  Wall.  36; 
St.  Louis,  &c.  Ry.  Co.  v,  Vickers.  122  U.  S.  860. 
1  £z  parte  MilUgan,  4  Wall.  2, 120. 
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rights  of  the  States;  and  therefore  State  rights,  as  a 
generic  term,  would  in  the  minds  of  such  persons  include 
these.  By  their  oprnnPTrtf  ^^^  ♦^ny  would  then  be  used  as 
a  term  of  reproach,,  and  as  indicating  that  those  who  pro- 
fessed to  be  their  advocates  held  disorganizing  views,  and 
perhaps  indulged  revolutionary  purposes.  ThesA«fixt2£Itt^ 
YJfiwfl  ftfP  xioar  foxL-the  jnost  i)art  abandoned,  and  those  who 
profess  to  be  the  special  advocates  and  supporters  of  state 
rights  put  forward  as  their  leading  principle  a  strict  con- 
struction of  the  federal  Constitution,  and  insist  that  that 
instrument  has  been  greatly  perverted  from  its  original  pur- 
pose, and  federal  powers  greatly  enlarged  at  the  expense 
of  the  States,  under  the  doctrine  of  a  grant  of  powers  by 
implication.  Among  those  who  profess  to  be  the  special 
advocates  of  national  rights  are  also  pei'sons  of  estr£fi\S 
viexS)  some  of  whom  contend  that  the  nation  is  to  be  con- 
sidered the  fountain  and  source  of  all  sovereignty,  and  the 
States  as  emanations  from  it ;  a  view  that  would  change 
radicall}^  the  rules  of  constitutional  construction  which  the 
courts  have  laid  down.  Th»a  the  extreme  vie^p  on  one 
side  tend  to  disintegration,  and  on  the  other  to  centraliza- 
tion ;  but  the  adherents  to  the  national,  as  distinguished 
from  the  state  rights  idea,  ma}^  be  said  to  advocate  only  a 
liberal  construction  of  national  powers  as  being  essential  to 
accomplish  the  purposes  for  which  the  Union  was  formed, 
and  therefore  within  the  intent  of  those  who  formed  it. 

In  a  constitutional  view^  state  rights  consist  of  those 
rights  which  belonged  to  the  States  when  the  Constitution 
was  formed,  and  have  not  by  that  instrument  been  granted 
to  the  federal  government,  or  prohibited  to  the  States. 
They  are  mRintAinftd  by  limiting  the  exercise  of  federal 
power  to  the  sphere  which  the  Constitution  expressly  or 
by  fair  implication  assigns  to  it.  This  is  a  statement  of 
the  legal  principle,  but  the  parties  who  accept  it  may 
still  in  applying  it  find  ample  occasion  for  differences 
respecting  the  proper  scope  of  national  and  State  powers 
respectivel3^ 
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WlMyi.JJ .  particular  power  is  found  to  belong  to  the 
States,  they  are  entitled  to  the  same  complete  independ- 
ence in  its  exercise  as  is  the  national  government  in 
wielding  its  own  authority.  Each  within  its  sphere  has 
sovereign  powers.* 

Concurrent  Powers.  —  The  mere  grant  of  a  power  to'T 
Congress  does  not  of  itself,  in  most  cases,  imply  a  prohibi-  ^ 
tion  upon  the  States  to  exercise  the  like  power.  The  full 
sphere  of  federal  powers  may,  at  the  discretion  of  Con- 
egress,  be  occupied  or  not,  as  the  wisdom  of  that  body  may 
determine.  K  not  fqlly  o^cgpi^^^  the  States  may  legislate 
within  the  same  sphere,  subject,  however,  to  any  subse- 
quent legislation  that  Congress  may  adopt.  It  is  not  the 
mere  existence  of  the  national  power,  but  its  exercise, 
which  is  incompatible  with  the  exercise  of  the  same  power 
by  the  States.*  The  few  exceptions  in  which  the  grant 
to  Congress  is  necessarily  exclusive  will  be  mentioned 
fhrther  on. 

Reserved  Rights.  —  Injtheincoi'poration  in  the  Consti- 
tution of  a  bill  of  personal  rights  and  liberties  by  the  £ist 
ten  articles  of  the  amendments,  it  was  deemed  important 
to  declare  in  the  ninth  artici^  that  "the  enumeration  in 
the  Constitution  of  certain  rights  shall  not  be  construed  to 
deny  or  disparage  others  retained  by  the  people."  The 
9.CCa8ion  for  this  article  is  supposed  to  have  been  found  in 
the  apology  of  the  Federalist  for  the  absence  of  a  bill  of 
rights  in  the  Constitution  as  first  adopted,  where  the  writer 
suggested  that  such  a  bill  might  be  dangerous,  since  it 
would  contain  various  exceptions  to  powers  not  granted, 
and  on  this  very  account  would  afford  a  tolerable  pretext 

to  claim  more  than  were  granted.'    However  unfounded 

»-'  ii— »— »-—  ■■—■■III     11  ■      .1  _i 

such  a  fear  might  be,  there  could  be  no  harm  in  affirming 
by  this  amendment  the  principle  that  constitutions  are  not 

1  Golden  i*.  Prince,  3  Wash.  C.  C.  813 ;  Calder  v.  Bull,  8  Dall.  386  ; 
Ableman  v.  Booth,  21  How.  606 ;  Tarble's  Case,  13  Wall.  897,  406. 
3  Sturges  V.  Crowninshield,  4  Wheat.  122, 196. 
s  Federalist,  No.  84. 
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made  to  create  rights  in  the  people,  bat  in  recognition  of, 
and  in  order  to  preserve  them,  and  that  if  any  are  spe- 
cially enumerated  and  specially  guarded,  it  is  only  because 
they  are  peculiarly  important  or  peculiarly  exposed  to 
invasion. 

The  Territories.  —  The  Constitution  was  made  for  the 
£talesj  not  for  Territories.  It  confers  power  to  govern 
Territories,  but  in  exercising  this  the  United  States  is  a 
sovereign  4£aJing  with  dependent  territory  according  as  in 
its  wisdom  shall  seem  politic,  wise,  and  just,  having  regard 
to  its  own  interests  as  well  as  to  those  of  the  people  of 
the  Territories.^  It  is  believed,  however,  that  the  «ecu- 
rities  for  personal  jiberty  which  are  incorporated  in  the 
Constitution  were  Jntendfi^  as  limitations  of  its  power 
over  any  and  all  persons  who  might  be  within  its  jurisdic- 
tion anywhere,  and  that  citizens  of  the  Territories  as  well 
as  citizens  of  the  States  may  claim  the  benefit  of  their 
protection. 
'y^yn  in  this  dependence  of  the  Territories  upon  the  central 
government  there  is  some.iiutward  resemblance  to  the  con- 
dition of  the  American  Colonies  under  the  British  Crown ; 
but  there  are  som£  differenfi^  which  are  important,  and 
indeed  vital.  The  first  of  these  is  that  the  territorial  con- 
dition  is  understood  under  the  Constitution  to  be  merely 
temporary  and  preparatorj',  and  the  people  of  the  Terri- 
tories while  it  continues  are  assured  of  the  right  to  create 
and  establish  State  institutions  for  themselves  so  soon  as 
the  population  shall  be  sufficient  and  the  local  conditions 
suitable;  while__the  British  colonial  system  contained  no 
promise  or  assurance  of  any  but  a  dependent  government 
indefinitely.  The  second  is  that  above  given,  that  the 
people  of  the  American  Territories  are  guaranteed  all  the 

1  American  Ins.  Co.  v.  Canter,  1  Pet.  611 ;  Scott  v.  Jones,  6  How. 
843  ;  National  Bank  &.  Tankton  Co.,  101  U.  S.  Rep.  120.  It  may  ex- 
clude polyfcamists  from  the  right  of  suffrage  in  the  Territories. 
Murphy  v.  Ramsey,  114  U.  S.  15.  See  on  the  goyernment  of  the  Ter- 
ritories, pos^  Ch.  VIII. 
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benefits  of  the  principles  of  constitutional  right  which 
protect  life,  liberty,  and  property,  and  may  defend  them 
under  the  law,  even  as  against  the  action  of  the  govern- 
ment itself;  while  in  the  Colpi^ieft  these  principles  were  the 
subject  of  dispute,  and,  if  admitted,  would  be  within  the 
control  of  an  absolute  imperial  legislature,  which  might 
overrule  them  at  will.  There  is  also  a  difference  in  respect 
to.  taxatior^j  which,  though  not  so  striking,  is  still  impor- 
tant. The_Territories  levy  their  own  taxes  for  all  local 
purposes,  and  tliey^are  never  taxed  separately  for  national 
purposes,  but  onh^  as  parts  of  a  whole  countrj-,  and  under 
the  same  rules  and  for  the  same  purposes  as  are  the 
States.  Nor  is  it  intended  to  realize  from  them  any  reve- 
nue for  the  national  treasury  beyond  what  is  expended  by 
the  United  States  in  their  interest. 

Amendments,  —  In  the  adoption  of  the  Constitution 
provision  was  made  for  amendments  to  be  made  under 
regular  forms,  which  should  not  only  give  to  the  people 
an  easy  method  *  of  removing  any  evils  that  might  be 
found  to  exist  in  their  institutions,  and  of  keeping  them 
in  sympathy  with  the  prevailing  sentiments  and  desires  of 
the  people,  but  should  take  away  all  reasonable  excuse  for 
attempts  at  revolution  b}^  force.  Two  methods  of  amend- 
ment  were  provided  for.  Firsts  by  Congress  —  two  thirds 
of  both  houses  assenting  —  proposing  amendments  for 
ratification  by  the  legislatures  or  by  conventions  of  the 
States,  which  shall  be  valid  to  all  intents  and  purposes 
when  ratified  by  three  fourths  of  the  States ;  and  Second^ 
by  Congress  on  the  application  of  two  thirds  of  the  States 
calling  a  convention  for  proposing  amendments,  which 
when  ratified  in  like  manner  shall  be  valid  as  aforesaid. 
The  onjy^  restriction  imposed  on  the  power  to  amend  is 
this  fthat  '*  No  State  without  its  consent  shall  be  deprived 
of  its  equal  suffrage  in  the  Senate."  ^  Iqjtbfiory^  except 
as  changes  are  so  made,  the  Constitution  is  to  rsuiisin  the 

1  Const.,  Art  V. 
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settled  and  definite  law  of  the  nation ;  meaning  the  same 
thing  to-day,  to-morrow,  and  forever;  its  written  provi- 
sions, stipulations,  and  guaranties  being  subject  to  no 
such  growth,  amplification,  and  modification  as  inheres  in 
the  unwritten  constitution  of  Great  Britain. 
'flV  But^it  is  not  in  the  nature  of  institutions  to  remain. 
stationary,  however  they  may  be  formulated  and  declared, 
especially  when  the  government  has  within  itself  the  power 
to  determine  its  own  jurisdiction,  and  to  solve  iu  its  own 
favor  at  discretion  all  questions  of  disputed  authority.  Xt 
as  been  truly  said  that  ^^  power,  when  it  has  attained  a 
certain  degree  of 'energy  and  independence,  goes  on  gen- 
erally to  further  degrees.  But  when  below  that  degree 
the  direct  tendency  is  to  further  degrees  oFrelaxation, 
until  the  abuses  of  liberty  beget  a  sudden  transition  to  an 
undue  degree  of  power."  ^  Xh&4];o£i^ment  pf^  the  United 
States  was  below  the  degree  of  self-protecting  energj^  while 
the  Articles  of  Confederation  constituted  the  bond  of 
union,  bu)ut-.attaint4  at  a  bound  to  due  energy  and  inde- 
pendence under  the  administration  of  Washington  and 
Hamilton,  while  the  judiciar}^  was  in  accoixi  with  their 
views,  and  if  the  period  of  relaxation  ever  came,  its  influ- 
ence upon  the  authoritj'  asserted  for  the  government  was 
not  great,  and  was  only  temporary.  The  principles  thatjit 
one  time  applied  the  power  over  commerce  to  the  regula- 
tion of  naYiga£ifiiU«^  at  a  later  day  are  found  equall}'  appli- 
cable to  traffic  and  travel  bv  railix>ad,*  and  communication 
by  telegraph  ^  and  telephone ;  ^  and  though  these  new 
applications  of  principle  do  not  in  the  least  depart  from 
or  enlarge  former  doctrines,  they  nevertheless  .strengthen 
greatly  the  national  power  hy  the  immensity  of  the  inter- 
ests it  is  thus  invited  to  take  under  its  control.  So  the 
anfhmMt.yf^j'^Pphaflfi  territory  at  oue  time  is  found  equal 

1  Madison,  Life  by  Rives,  ii.  641. 

2  Gibbons  v.  Ogden,  9  Wheat.  1. 
«  Railroad  Co.  v.  Richmond,  19  Wall.  684. 
*  Pensacola  Tel.  Co.  v.  West.  U.  Tel.  Co.,  96  U.  8.  Rep.  I. 
«  In  re  Penn.  Tel.  Co.,  20  Atl.  Rep.  846  (N.  J.). 
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to  the  annexation  of  an  independent  state  at  another.  The 
gradual  energizing  of  federal  authority  has  been  accom- 
plished  quite  as  much  By  the  course  of  public  events  as  by 
the  new  amendments  to  the  Constitution ;  and  however 
careful  every  federal  and  state  official  and  every  citizen 
may  be  to  so  perform  all  political  functions  as  to  preserve 
under  all  circumstances  the  true  constitutjonaL-balapce^f 
powers,  and  to  sanction  no  unconstitutional  encroach- 
ments, there  can  be  no  question  that  the  new  interests 
coming  gradually  within  the  purview  of  federal  legislation, 
and  the  increase  in  magnitude  and  importance  of  those 
already  under  federal  control,  must  have  a  still  further 
tendency  in  the  direction  indicated. 

Majority  Hide.  —  ftpvArT^yient  in  tbeUnited  Statea^and'y yj/|]- 
iii  the,  several.  States^  in  all  its  grades,  is  renrpa<>pt5i.f]yp  • 
the  body  of  the  people  performing  very  few  acts  directly, 
except  that  of  adopting  the  Constitution.  When  the}'  act 
directl}',  the  result  of  their  will  must  be  ascertained  by 
such  preponderating  vote  as  the  law  shall  prescribe.  This 
ma}"  be  a  majority  vote,  or  it  may  be  merely  the  vote  in 
which  the  largest  number  of  electors  agree,  In  determin- 
ing upon  a  majority  or  plurality,  those  only  are  counted 
who  actually  participated  in  the  election,  except  in  a  few 
cases  where  by  some  constitutional  provision  an  actual 
majonty  of  all  the  electors  is  required. 

American  government  is  frequently  spoken  of  as  a  gov- 
ernment based  on  faith  in  majolTtTes7  and  the  machinery  of 
election  as  being  provided  merely  to  ascertain  what  the 
will  of  the  majority  is.  But  the  government  is  never 
handed  over  to  the  absolute  control  of  the  majori_tj_' ,  and 
many  precautions  are  takenjto  prevent  its  expressing  ex- 
clusively their  will :  —  1.  In  the  Constitution  many  per- 
manent rules  are  prescribed  which  control  the  majority 
absolutely,  and  which  cannot  be  changed  except  by  the 
slow  process  of  constitutional  amendment.  2.  The  times 
and  methods  of  election  of  legislative  and  executi\^o!T!^  "^ 
cers  are  so  contrived  that  in  different  branches  of  the 
government  the  majority  of  one  period  will  be  restrained 
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and  checked  by  the  majority  of  another,  and  it  is  scarcely 
possible  that  any  considerable  minority  shall  not  have  its 
representatives,  and  be  entitled  to  be  heard  through  them 
in  the  legislature,  in  wa3*s  that  shall  at  least  hold  the 
majority  to  due  accountability  for  their  conduct  and  meas- 
ures. It  must  often  be  the  case  that  one  house^of^the 
iegislatUI6_will  represent  the  views  of  a  ^popular  majority, 
and  the  otjier^ those  of  a  minority,  only ;  but  for  131  pur- 
poses of  enacting  laws,  the  latter  has  as  much  authority 
as  the  former.  3.  The  electoral  system  is  so  contrived 
that  the  President  is  sometimes  chosen  by  a  minority  of 
the  people ;  but  unless  a  majority'  is  overwhelming,  he  may 
generally  defeat  its  measures  by  his  veto.  4.  All  the  safe- 
guards  which  under  kingly  government  were  ever  inter- 
posed against  the  tyrannical  power  of  rulers  are  incorporated 
in  the  bills  of  rights  in  the  American  constitutions  as 
absolute  limitations  laid  on  the  power  of  the  majority'  for 
the  protection  of  the  liberty,  property,  privileges,  and  im- 
munities  of  the  minority,  and  of  every  individual  citizen ; 
and  the  judiciary  is  given  a  power  to  enforce  these  limita- 
tions, irrespective  of  the  will  or  control  of  the  legislature, 
such  as  it  has  never  possessed  in  any  other  country.  So 
far  then  from  the  government  being  based  on  unlimited 
confidence  in  majorities,  a  profound  distrust  of  the  discre^ 
tion,  equity,  and  justice  of  their  rule  is  made  evident  in 
many  precautions  and  checks,  and  the  .mgjprity  is-in  fACt 
trusted  with  j>oweronl3'  so  far  iis.is  absolutely  essential  to 
the  working  of  republican  institutions. 

Instruction  of  Hepresentatives,  —  The  care  taken  to 
impose  restraints  on  the  action  of  temi)orar3'  majorities  is 
sufficient  to  demonstrate  the  want  of  constitutional  basis 
for  the  opinion  thati:eprfiaei)tatiYe§„jar£  j2Pjin(Lta.Qbe^  the 
i^^?tru(^lri0"»  ^^  ^^^^'^  constituents  from  time  to  time  com- 
municated to  them.  But  it  would  be  conclusive,  also, 
against  such  an  opinion,  that  no  method  is  provided,  or  is 
available,  \iy  means  of  which  instructions  can  be  authori- 
tatively' given.     A  representative  in  Congress  is  chosen 
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by  popular  vote,  at  an  election  of  which  all  must  take  no- 
tice ;  but  there  is  no  machinery  for  gathering  the  voice  of 
all  electors  again  until  the  next  general  election,  and  it  is 
then  gathered  only  in  the  ballots  which  express  a  choice 
between  candidates.  Between  the  elections  the  cooatitu- 
ents  may  speak  througfffie^press  and  by  petitions,  but 
these  are  not  authoritative,  and  it  can  seldom  be  known 
from  such  expressions  what  is  the  popular  will.  Senators 
sometimes  consider  themselves  bound  to,  respect  and  obey 
Ihe^  instructions  of  state  legislatures ;  but  these  are  com- 
posed only  of  delegates  of  the  people,  and  the}*  may  rep- 
resent the  sentiments  of  the  constituency  no  more  than 
the  Senator  himself. 

But  aside  from  practical  difficulties,  the  right  to  instruct 
representatives  cannot  on  principle  be  sustained.  Repre- 
sentatives are  chosen  in  States  and  districts ;  but  when 
chosen  they  are  legislator  for  the  whole  country,  and  are 
bound  in  all  they  do  to  regard  the  inteiest  of  the  whole. 
Their  own  immediate  consti.tU£Jit&  bave  po  more  right^than 
the  rest  of  the  nation  to  address  them  through  the  press, 
to  appeal  to  them  by  petition,  or  to  have  their  local  in- 
terests considered  by  them  in  legislation.  They  bring 
with  them  their  knowledge  of  local  wants,  sentiments,  and' 
opinions,  and  ma}'  enlighten  Congress  respecting  lliese, 
and  thereby  aid  all  the  members  to  act  wisely  in  matters 
which  affect  the  whole  country ;  butLlhejnoral  obligation^ 
to  jjonsicjer  the  interest  of  one  part  of  the  country  as  much 
as  that  of  another,  and  to  legislate  with  a  view  to  the  best 
interests  of  all,  ^i  olllig**^{^rj  upon  evejy  member,  and  no 
one  can  be  relieved  from  this  obligation  by  instructions 
from  any  source.  M9reover,  the  special  fitness  to  legis- 
late for  all,  which  is  acquired  by  the  association,  mutual 
information,  and  comparison  of  views  of  a  legislative 
body,  cannot  be  had  by  the  constituency,  and  the,  advan^ 
t^QS  HCQSM.  bfi-.Iast  1ft Jlegislation  if  the  right  of  instruc- 
tion were  recognized. 
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\  CHAPTER  in. 

DISTRIBUTION  OF  THE  POWERS  OF  GOVERNMENT. 

;  ^a^cessity  of  /Separation  of  Powers.  —  When  all  the 
powers  of  sovereignty  are  exercised  by  a  single  person  or 
bod\',  who  alone  makes  laws,  determines  complaints  of 
their  violation^  and  attends  to  their  execution,  the  question 
of  a  classification  of  powers  can  have  only  a  theoretical  im- 
portance, for  the  obvious  reason  that  nothing  can  depend 
upon  it,  wliich  can  have  practical  influence  upon  the  hap- 
piness and  welfare  of  the  people.     But  inasmuch  as  a 
government  with  all  its  powers  thus  concentrated  must  of 
necessit}'  be  an  arbitrary  government,  in  which  passion  f" 
and  caprice  is  as  likely'  to  dictate  the  course  of  public  af-  '^>  ^ 
fairs  as  a  sense  of  right  and  justice^  it  is  a  maxim  in    \ 
political  science  that,  in  order  to  the  due  recognition  and 
protection  of  rights,  the  powers  of  government'  must  be 
classified  according  to  their  nature,  and  each  class  in- 
trusted for  exercise  to  a  different  department  of  the  gov- 
ernment     This   arrangement  gives  each  depaitment  a 
certain  independence,  which  operates  as  a  restraint  upon 
such  action  of  the  others  as  might  encroacli  on  the  rights 
and  liberties  of  the  people,  and  makes  it  possible  to  estab- 
lish and  enforce  guaranties  against  attempts  at  tj'ranny. ' 
We  thus  have  the  checks  and  balances  of  government, ; 
which  are  supposed  to  be  essential  to  free  institutions.     \! 
^Oj^^Y     '      Classification .  —  The  natural  classification  of  govern- 
mental powers  is  into  legislative,  executive,  and  judicial. 
The  legislative  power  is  the  power  to  make  laws  and  to 
alter  them  at  discretion ;  the  executive  power  is  the  power 
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to. see  that  the  laws  are  duly  executed  aod  enforced;  the 
judicial  power  is  the  power  to  construe  and  apply  the  law 
when  controversies  arise  concerning  what  has  been  done 
or  omitted  under  it.  Legislative  power  therefore  deals 
^  mainly  with  the  future,  and.  executive'  po^er  with  the 

present,  while  judicial  power  is  retrospective,  dealing  only 
with  acts  done  or  threatened,  promises  n^ade,  and  injuries 
suffered.^  The  line  of  division  is  nevertheless  somewhat 
indefinite,  since  in  many  cases  the  legislature  may  desig- 
nate the  agents  for  the  execution  of  its  enactments,  and 
the  judiciary  is  expected  to  enforce  the  law  in  such  contro- 
versies as  ai*e  brought  before  it ;  while  the  executive  and 
the  judiciary  may  respective!}''  make  rules  which  are  in  ihe 
.nature  of  laws,  for  the  regulation  of  its  own  course  in  the 
dischai^e  of  its  duties.  Thpr^  are  th^p  powers  strictly' 
i.-^  legislative,  others  strictly  e*xecutive,'and  others  strict^y 
judicial ;  while  still  other  powers  may  be  exercised  by  one- 
department  or  by  another,  according  as  the  law  maj-  pro- 
vide. For  illustration  the  case  may  be  taken  of  rules  for , 
regulating  the  practice  of  courts,  which  are  *  sometimes 
made  by  the  legislature  and  sometimes  \>y  the  courts ;  and 
also  the  case  of  the  appointment  of  offi<!ers  anjl  agents, 
subordipate  to  the  chief  executive,  to  see  to  the  enfOrce- 
.  ment  of  the  laws ;  which  can  be  made  by  law  except  as 
the  Constitution  has-  conferred  the  power  upoif  the  execu- 
tive^^ Aftd.  wlienever  a  power  is  not  distinctly  either 
legislative,  executive,  or  judicial,  and  is  not  by  the' Con- 

1  Way  man  v.  Southard,  10  Wheat.  1,  46;  Bates  v.  Chapman,  2 
Chip.  (Vt.)  77;  Greenough' w.  Greenough,  11  Penn.  St  489;  Jones  v. 
Perry,  10  Yerg.  (Tenn:)  59;  Shumway  r.  Bennett,  29  MicU.  461; 
Taylor  v.  Place;  4  R.  I.  824 ;  Ex  parte  Burns,  1  Tenn.  Ch.  aS. 

a  Field  w.  People,  3  111.  80;  Bridges  v.  ShAllcross.a  W.  Va.  5«2; 
People  u.  Freeman,  80  CaL  233;  People  v,.  Osborn,  7  Col.  605.  The 
legislature  may  create  a  board  of  civil  service  commissioners  who 
'shall  prescribe  the  qualifications  of  all  officers  except  tlio^e  provided 
for  in  the  Constitution.  Opinion  of  Justices,  138  Mass.  601.  In  In- 
cliana  legislative  power  to  prescribe  the  manner  of  appointing  does 
not  empower  the  legislature  to  appoint.    State  i;.  Denny,  118  Ind.449.* 
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stitution  distinctly  confided  to  a  department  of  the  govern- 
ment designated,  the  mode  olTitfi  exerf»i^fi^ajn^^.h})e  agency, 
iBUSt  necessarily  1^  (^gte^rmined  by  law ;  iu  other  words, 
fdust  necessarily  be  under  the  controiof  the  legislature.^ 

But  when  a  department  is  created  for  the  exercise  of 
judicial  authority^  the  act  itself  constitutes  a  setting  apart   . 
to  it  for  exercise  of  the  whole  judicial  power  of  the  sover- 
eignty with  such  exceptions  onl}'  as  the  Constitution  itself 
may  make.'^    As  therefore  the  determination  of  a  contro-' 
versy  on  existing  facts  where  there  are  adverse  mterests 
is  judicial  action,  the  act  is  not  within  the ,  compass  of 
legislation  ;  neither  is  the  setting  aside  of  judgments  and- 
granting  of  new  trials ; '  not  the  opening  of  controversies 
after  remedy  under  the  general  law  is  gone ;  *  nor,  it  seems> 
the  giving  of  an  appeal  after  the  time  allowed  bj'  law  has" 
expired,^  though  as  to  this  last  there  are  decisions  contra.^  .     O 
Neither  can  tiie  legislature  bind  parties 'interested  by  a- re-        ^ 
cital  of  facts,  pr  prescribe  conclusive  rules  of^  evidence,  for 
either  of  these  would  be  only  an  indirect  method  of  dispos- 

1  Calder  r.  Bull,  3  Dall.  386.  .  *  '  . 

^  Greenough v.  Greenough,  11  Penn.  St  489 ;  Alexanders.  Bennett, 
60  N.  Y.  204 ;  Van  Slyke  tJ..  In8.  Co.,  39  Wis.  390 ;  Risser  v.  Hoyt,  58  •  • 
Mich.  185 ;  In  re  Cleyeland,  51  N.  J.  L.  311.-  Courts  established  by 
the  legislature  cannot  exercise  jurisdiction  to  the  excfusioh  of  that 
conferred  by  the  Constitution  on  other  courts.  Montross  v.  State,  61 
Missi  429.  But  if  the  Constitution  does  not  distribute  the  judicial 
power,  the^legislature  has  the  power  to  distribute  i%*  Com.  v.  Hippie, 
69  Pa.  St.  9 ;  State  v.  Brunswick,  42  N.  J.  L.  61. 
'  «  Lewis  V.  Webb,  3  Me.  .326;.  Dorsey  v.  Dorsey,  37  Md!  64;  Oliver 
V.  McClure,  28  Ark.  555;  Hooker  i\  Hooker,  18  Miss.  599. 

«  Bradford  v.  Brooks,  2  Aik.  (Vt.)  284;  Brent  v.  Chapman,  5 
Cranch,  358 ;  I^ffihgwell  v.  Warren,  2  Black,  599. 

6  Hill  V.  Sunderland,  8  Vt.  607 ;  Burch  v.  Newberry,  10  N.  Y.  374. 
See  Carleton  t^., Goodwin's  executor,  41  Ala.  153.    A  statute  validat-    ' 
ing  all  existing  appeal  bonds,  signed  in  a  manner  which  had  been 
held  bad  by  the  courts,  is  void.    Andrews  v,  Beane,  15  ll.  L  451. 

6  Prout  V.  Berry,  2  Gill  (Md.),  147  ;  Page  r.  Mathew's  Admr.,  40 
Ala.  547.;  Wheeler's  Appeal,  45  Conn.  306.  To  take  away  a  statutory 
right  of  appeal  is  not  an  exercise  of  Judicial  authority.  Ex  parte 
Mcgardle,  7  Wall.  506.  , 
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ing  of  controversies.^    These  cases  will  sufficiently  suggest 
the  proper  rule  of  decision  for  others.' 

The  Departments  of  Government.  —  The  Constitution^^-y^Yf 
of  the  United  States  creates  thr6e  departments  of  gov- 
ernment, and  directly  or  by  implication  determines  their 
powers. 

The  Legislature.  — All  the  legislative  powers  granted 
by  the  Ck>nstitution  are  vested  in  a  Congress  consisting  of 
a  Senate  and  House  of  Representatives,^  subject  to  a  quali- 
fied veto  in  the  President. 

The  House  of  Representatives  is  comix>sed  of  members 
chosen  every  second  year  b}'  the  people  of  the  several 
States,  and  the  electors  in  each  State  must  have  the 
qualifications  requisite  for  electors  of  the  most  numerous 
branch  of  the  State  legislature.*  Eacl)  State  will  deter- 
mine  for  itself  what  these  qualifications  shall  be. 

No  person  can  be  a  vejjresentative  who  has  not  attained 
'5  ^    the  age  of  twenty-five  years,  and  been  seven  3'ears  a  citizen 
7  ^  S       of  the  United  States,  or  who  at  the  time  is  not  an  inhabit- 
ant of  the  State  in  which  he  is  chosen.^ 

Representatives  are  apportioned  among  the  States  ac- 
cording to  their  respective  numbers,  counting  the  whole 
number  of  persons  in  each  State,  excluding  Indians  not 
taxed.  • 

The  Senate  iscomposed  of  two  senators  from  each  State, 
chosen  bj'  the  legislature  thereof  for  six  3-ears,  and  divided 
into  three  classes,  so  that  one  class  is  chosen  every  second 
year.     If  yaoancies  happen,  by  resignation  or  otherwise, 

1  Parmelee  r.  Thompson,  7  Hill  (N.  Y.),  77  ;  Lothrop  v  Stedman, 
42  Conn.  583,  692 ;  McCready  v.  Sexton,  29  Iowa,  356 ,  Groesbeck  v. 
Seeley,  13  Mich  329. 

^  In  Cooley,  Const.  Lim.,  ch.  5,  is  a  large  collection  of  authorities 
on  this  general  subject. 

8  Const.,  Art.  I.  §  1. 

*  Const.,  Art.  I.  §  2. 

6  Const.,  Art.  I.  §  2,  cl.  2. 

^  Const.,  Amendment  14,  §  2.  Note  the  qualification  in  the  latter 
part  of  the  section. 
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daring  the  recess  of  the  l^slature  of  any  State,  the  ex- 
ecutive Jthereof  may  make  temporary  appointments  until 
the  next  meeting  of  the  l^islature,  which  shall  then  fill 
such  vacancies.^ 

No  person  shall  be  a  senator  who  shall  not  have  attained  3 ,  ^  «  ^ 
the  age  of  thirty  years  and  been  nine  years  a  citizen  of  the  ^^    « 
United  States^  and  who  shall  not,  when  elected,  be  an  in- 
habitant of  the  State  from  which  he  shall  be  chosen.' 

The  House  chooses  its  own  Speaker,  and  other  officers.' 
The  Yice-President^  of  the  United  States  is  president  of 
the  Senate,  but  without'a  "vote  except  in  case  of  equaTdC^ 
vision.  The  Senate  chooses  its  other  officers,  and  also  a 
President  j?ro  tempore  in  the  absence  of  the  Vice-President, 
or  when  he  shall  exercise 'Ihe  office  brPfesident^  -  -  -   - 

The_tiines,  places,  and  manner  of  holding  elections  for 
senators  and  representatives  shall  be  provided  in  each  State 
by  the  legislature  thereof;  but  Congress  maj'  at  any  time 
by  law  make  or  alter  such  regulations,  except  as  to  the 
place  of  choosing  senators.^ 
y  ^.  .-^  It  is  provided  b}'  law  that  representatives  in  Congress 
*  '  'shall  be  chosen  in  single  districts ;  *  and  that  the  elections 
shall  take  place  on  the  Tuesday  next  after  the  first  Mon- 
day of  November.'  Yacancies  are  filled  as  may  be  provided 
by  state  laws.*  All  votes  for  representatives  in  Congress 
must  be  by  written  or  printed  ballot,  'and~airvotes  received 
or  recorded  contrary  to  this  provision  are  of  no  effect.* 

£m[jthe  election  of  senators  jt  is  provided  that  the  legis- 
lature of  each  State  which  is  chosen  next  preceding  the 
expiration  of  the  time  for  which  any  senator  was  elected 
to  represent  such  State  in  Congress,  shall,  on  the  second 
Tuesday  after  the  meeting  and  organization  thereof,  pro- 
ceed to  elect  a  senator.'®    If  an  election  fails  to  be  made 

1  Const.,  Art.  L  §  a  *  Const,  Art.  I.  §  3. 

s  Const.,  Art.  V.  §  2.  <  Const..  Art.  I.  §  8. 

*  Const.,  Art.  I.  §  4.  •  Rev.  Stot  U.  S.,  §  2a 
7  ReT.  Stat.  U.  S.,  §  26.  «  ReT.  Stot.  U.  S.,  §  28. 

•  Rev.  Stot  U.  S.,  S  27.  ^  Rev.  Stat  tJ.  S.,  §  14. 
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the  first  day,  at  least  one  vote  is  required  to  be  taken  ever}' 
day  thereafter,  during  the  session  of  the  legislature,  until 
a  senator  is  chosen.^  An  existing  vacancy  is  filled  at  the 
same  time  and  in  the  same  way ;  ^  and  a  vacancy'  occurring 
during  the  session  is  filled  by  election,  the  proceedings  for 
which  are  had  on  the  second  Tuesday  after  the  legislature 
has  organized  and  has  notice  of  such  vacancy.* 

When  Congress  convenes^  the  President  of  the  Senate 
administers  the  oath  to  its  members,^  and  takes  charge  of 
the  organization.  The  clerk  of  the  next  preceding  House 
of  Representatives  makes  a  roll  of  the  representatives 
elect,  and  places  thereon  the  names  of  those  persons,  and 
of  those  onl}',  whose  credentials  show  that  they  were  regu- 
larly elected  in  accordance  with  the  laws  of  their  States 
respectively,  or  the  laws  of  the  United  States.*  In  case 
of  vacancy  in  the  ofl3ce  of  clerk,  or  of  his  absence  or  dis- 
abilit}',  the  sergeant-at-arms  of  tlie  next  preceding  house 
performs  this  duty ;  and,  in  turn,  it  may  devolve  upon  the 
doorkeeper  in  case  of  vacancy  in  the  office  of  sergeant-at- 
arms,  or  his  absence  or  disability.*  The  clerk  acts  as 
temporary  presiding  officer  of  the  House  until  a  speaker 
is  chosen.  The  Senate  is  supposed  to  have  a  presiding* 
officer  at  all  times. 

Each  house  is  judge  pfjbe  elections,  returns,  and  quali- 
fications of  its  own  members,  and  may  determine  the  rules 
of  its  proceeding,  punish  its  members  for  di3orderly  be- 
havior, and,  with  the  concurrence  of  two  thirds,  expel  a 
member.''      Each  house  shall  also  keep  a  journal  of  its 

1  Rev.  Stat.  U  8.,  §  16.  «  Rev.  Stat.  U.  S.,  §  16. 

«  Rev.  Stat.  U.  S.,  §  17.  *  Rev.  Stat.  U.  S.,  §  28. 

»  Rev.  Stat.  U,  S.,  §  31.  «  Ugv  Stat.  U.  S.,  §§  82,  33. 

"^  This  is  a  power  that  by  common  parliamentary  law  would  exist 
without  being  expressly  conferred.  It  is  "  a  necessary  and  incidental 
power  to  enable  the  house  to  perform  its  high  functions,  and  is  neces- 
sary to  the  safety  of  the  State.  It  is  a  power  of  protection."  An'l 
a  member  may  be  expelled  for  misconduct  when  away  from  tlie 
house  on  duty  as  a  committee-man,  as  well  as  for  misconduct  during 
its  sessions.    Hiss  v.  Bartlett,  3  Gray  (Alass.),  468.    But  if  the  house 
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proceedings,^  and  from  time  to  time  publish  the  same, 
excepting  such  parts  as  in  their  judgment  may  require 
secrecy,  and  the  yeas  and  nays  of  the  members  of  either 
house  on  any  question  shall,  at  the  demand  of  one  fifth 
of  those  present,  be  entered  on  the  journal.^ 

A  majority  of  each  house  constitutes  a  quorum  to  do 
business,  but  a  smaller  number  ma}'  adjourn  from  day  to 
day,  and  compel  attendance  of  absent  members.  But 
neither  house  during  the  session  of  Congress  shall  without 
the  consent  of  the  other  adjourn  for  more  than  three  days, 
nor  to  any  other  place  than  that  in  which  the  two  houses 
_^^^^^shall  be  sitting.' 

X  ^irrrr  senators  and  representatives  are  paid  Jby  JLhe^lIxiitfid 
States  a  compensation  STetefmined  by  law.*    They  also,  in 

exceeds  its  authority  in  an  attempted  inyestigation,  a  person  cannot 
be  punished  for  contempt  in  refusing  to  answer  before  the  inveBtiga^ 
ing  committee  of  the  house.    Eilbourn  t;.  Thompson,  103  U.  S.  168. 

1  Whether  expunging  a  resolution,  as  was  done  by  the  Senate  in 
the  case  of  tlie  resolution  of  censure  of  General  Jackson,  is  not  a 
violation  of  this  provision,  was  much  discussed  in  that  case.  Benton, 
Thirty  Years'  View,  ch.  159-161 ;  Webster's  Speeches,  iv.  269. 

*  Const..  Art.  I.  §  5.  »  Const.,  Art.  L  §  6. 

^  Const.,  Art.  I.  §  G.    The  compensation  of  members  of  Congress 
was  first  fixed  by  law  at  six  dollars  for  each  day's  attendance,  and 
six  dollars  for  each  twenty  miles  of  the  estimated  distance  by  the 
most  usual  road  in  going  to,  and  returning  from  the  capital.     This  in 
the  case  of  senators  was  to  be  increased  one  sixth  after  March  4,    n9^ 
1795.    1  Stat,  at  Large  (1789),  p.  70.    In  1796,  the  pay  of  senators  6  r^'.. 
and  representatives  was  equalized  at  six  dollars  per  day,  and  six 
dollars  for  every  twenty  miles'  travel.     1  Stat,  at  Large,  448.    In  1816 
the  per  diem  was  changed  to  a  salary  of  $1,500.    3  Stat,  at  Large, 
257.    The  act  for  this  purpose  was  repealed  the  next  year.    8  Stat, 
at  Large,  345.    In  1818  the  compensation  was  fixed  at  eight  dollars   ^^'^ 
a  day,  and  eight  dollars  for  every  twenty  miles'  travel.    3  Stat,  at  ^  Ji^il<^ 
Large,  404.    In  1856  a  salary  of  ^,000  was  substituted  for  the  per 
diem  compensation.     11  Stat,  at  Large,  48.    In  1866  the  salary  was 
,   mcrensed  to  $5,000,  and  the  mileage  reduced  to  twenty  cents  a  mile. 
In  1873  the  salary  was  increased  to  $7,500,  and  actual  travelling  ex-   1$  i( 
penses  were  to  be  paid  in  lieu  of  mileage ;  but  in  1874  the  compensa-  ^  r  ,* .. ,, 
tion  was  restored  to  what  it  wns  under  the  act  of  1866.    Laws  of     .  w4^ 
1873-74,  ch.  10;  Rev.  Stats.  U.  S-  §  85,    In  1816,  1866,  and  1873  the  .-? .  m^:  ' 
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all  cases  except  treason,  felony,  and  breach  of  the  peace, 
are  privileged  from  arrest  duiing  their  attendance  at  the 
sessions  of  their  respective  houses,  and  in  going  to  and 
returning  from  the  same  ;  ^  and  for  any  speech  or  debate 
in  either  house  they  shall  not  be  questioned  in  any  other 
place.^ 
^^^"^V-^  r(  All  bills  for  raising  revenue  must  originate  in  the  House 
f^->Ux^  of  Representatives,  but  the  Senate  may  propose  or  concur 
with  amendments.*  All  other  bills  may  originate  indiffer- 
ently in  either  house,  and  any  member  of  either  house 
may  introduce  bills  under  its  rules. 

No  senator  or  representative  shall,  during  the  time  for 
which  he^was  elected,  be .a^>oi nted  to  any  civil  office  under 
the  authority  of  the  United  States  which  shall  liave  been 
created,  or  the  emoluments  whereof  shall  have  been  in- 
creased, during  such  time;  and  no  person  holding  any 
office  under  the  United  States  shall  be  a  member  of  either 
house  during  his  continuance  in  office.^ 

increased  compensation  was  made  to  date  back  to  the  coming  in  of 
the  Congress  which  granted  it. 

1  Const.,  Art.  I.  §  6.  Holiday  v.  Pitt,  2  Strange,  986 ;  Hoppin  v, 
Jenckes,  8  R.  I.  453.  This  privilege  is  that  of  the  house  to  enable 
it  to  perform  its  functions  with  the  aid  of  all  its  members,  but  it  is 
also  the  privilege  of  the  people,  as  well  as  of  the  member  himself. 
Coffin  t\  Coffin,  4  Mass.  1. 

^  Const.,  Art.  I.  §  6.  It  is  held  in  England  that  the  privilege 
does  not  extend  to  the  publishing  by  the  member  of  his  speeches. 
The  King  v.  Creevey,  1  M.  &  S.  278 ;  The  King  v.  Abingdon,  1  Esp. 
226.  Compare  Davison  v,  Duncan,  7  £1.  &  Bl.  229.  But  in  this 
country,  where  all  debates  are  published  by  authority  of  law,  the 
rule,  we  should  say,  must  at  least  cover  tlie  official  publication.  But 
the  privilege  is  confined  strictly  to  what  is  said  in  the  house  or  in 
committee  in  the  discharge  of  legislative  duty.  Coffin  v.  Coffin,  4 
Mass.  1. 

*  Const.,  Art.  I.  §  7.  In  this  provision  is  incorporated  a  principle 
of  the  English  con8titut!on,which  requires  all  revenue  bills  to  originate 
in  the  House  of  Commons.  As  to  what  are  revenue  bills,  see  May, 
Const.  Hist.,  ch.  7.  The  subject  was  much  considered  in  debates  in 
Congress  In  the  year  1872. 

*  Const.,  Art.  I.  §  6. 
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The  Veto  Power.  —  The  power  to  veto  legislation,  which 
is  conferred  upon  the  Pi'esident,  makes  him  in  effect  a 
third  branch  of  the  legislature.  The  power  is  legislative, 
not  executive,  and  the  questions  presented  to  his  mind 
are  precisely  the  same  as  those  the  two  houses  of  Con* 
gress  must  determine  in  passing  a  bill.  Whether  the 
proposed  law  is  necessary  or  expedient,  whether  it  is  con- 
stitutional, whether  it  is  so  framed  as  to  accomplish  its 
intent,  and  so  on,  are  questions  transferred  from  the  two 
houses  to  the  President  with  the  bill  itself. 

The  Executive,  —  The  executjve  power  is  vested  in  a 
Preftidi>nt..  who  holds   his  office  during  a  term  of  four 
years,  and,  together  with  a  Vice-President,  chosen  for 
the  same  term,  is  elected  by  electora  appointed  in  the 
several  States  for  the  purpose.^     No  person  except,  a  v^w^^i  f^-. 
natural-born  citizen,  who  has  been  fourteen  years  a  resi-    /  V  <p-^  (/  ^ 
dent  within  the  United  States,  and  has  attained  the  age  of    3  5  o.^^ 
thirt3'-five,  is  now  eligible  to  the  office  of  President  ^  or  of 
Vice-President.* 

In  case  of  the  removal  of  the  President  from  office,  or 
his  death,  resignation,  or  inability  to  discharge  its  powers 
and  duties,  the  same  devolves  on  the  Vice-President,  and 
Congress  ma}'  by  law  provide  for  the  case  of  removal, 
death,  or  resignation,  or  inability  both  of  the  President  and 
Vice-President,  declaring  what  officer  shall  then  act  as 
President  until  the  disability  be  removed  or  a  President 
elected.* 

^  Const.,  Art.  11.  §  1 ;  Amendment  12.  The  manner  of  making 
choice,  where  no  candidate  has  a  majority  of  electoral  Totes,  is  ex- 
plained hy  this  amendment 

^  Const.,  Art.  II.  §  1.  *  Const,  Amendment  12. 

*  Const.,  Art  II.  §  1.  If  the  Vice-President  becomes  acting  Presi- 
dent, he  holds  for  the  foil  term.  Congress  has  provided  by  law 
that  in  case  of  removal,  death,  resignation,  or  inability  of  both  the 
President  and  Vice-President,  the  office  shall  devolve  upon  one  of 
his  constitutional  advisers  in  the  following  order :  Secretary  of  State, 
Secretary  of  the  Treasury,  Secretary  of  War,  Attorney-General, 
Postmaster-General,  Secretary  of  the  Navy,  Secretary  of  the  Interior. 

4 
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The  Judiciary. ^'The  Constitution  provides  that  the^lX 
judicial  power  of  the  United  States  shall  be  vested  in  one 
Supreme  Court,  and  in  such  inferior  courts  as  Congress 
may  from  time  to  time  ordain  and  establish.^  The  judf];ea 
both  of  the  Supreme  and  inferior  courts  hold  their  ofllces 
during  pfood  behavior.  As  the  Constitution  does  not  deter- 
mine the  number  of  the  judges,  of  the  Supreme  Court,  the 
number  may  be  changed  at  pleasure,  except  that  it  cannot 
be  diminished  so  as  to  deprive  a  judge  of  his  office.  The 
other  courts  exist  at  the  will  of  Congress,  and  may  be 
changed  and  modified  at  discretion,  subject  to  a  like  limit- 
ation that  a  judge  cannot  be  legislated  out  of  his  office 
while  the  office  itself  remains.' 

[p  a  time  of  war,  when  portions  of  hostile  territory  are 
in  the  militarj*  occupation  of  federaTIorces,  the  President 
as  commander-in-chief  may  appoint  provisional  courts  for 
the  determination  of  controversies  within  such  territory, 
and  the  administration  of  justice.'  But  such  couits.  es- 
tablished on  foreign  soil,  aye  mere  agpnts  of  ihp.  military 
power  to  assist  in  preserving  order  and  protecting  the  in- 
habitants in  their  persons  and  property  ;  aad.lllfiyi  cannot 
adjudicate  upon  questions  of  prize,  or  decide  upon  the 
rights  of  the  United  States  or  of  individuals.* 

The  territorial  courts  are  not  created  by  Congress  under 

But  the  officer  must  be  one  who  has  been  confirmed  by  the  Senate, 
and  who  is  constitutionally  eligible  to  the  ofilce  of  President.  He 
will  hold  until  the  disability  is  removed,  or  until  tlie  office  is  filled  at 
the  regular  election.  —  Act  of  1886.    24  Stat,  at  Large,  1. 

1  Const,  Art.  III.  §1.  The  power  "to  constitute  tribunals  in- 
ferior to  the  Supreme  Court "  is  conferred  upon  Congress  by  Article  L 
§  8,  cl.  9. 

3  The  legislatiye  precedent  is  in  favor  of  the  power  in  Congress 
to  indirectly  deprive  judges  of  their  offices  by  abolishing  courts. 
Reference  is  here  made  to  the  abolition  of  district  courts  when  Mr. 
Jefferson  became  President.  There  are  state  precedents  of  the  same 
sort. 

>  Jecker  v.  Montgomery,  13  How.  498;  The  Grape  Shot,  9  Wall 
129.    See  Edwards  v.  Tanneret,  12  Wall.  446. 

^  Jecker  u,  Montgomery,  13  How.  498. 
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the  power  conferred  by  the  articles  above  refen-ed  to,  but 
in  the  exercise  of  the  general  sovei*eignty  of  the  United 
States  over  the  territory  it  may  possess.  The  judgesof 
snch  coarts  may  therefore  be  appointed  for  definite  terms^ 
removable  by. tie  President.^ 

Ui3on  judges  as  such  no  functions  can  be  imposed  ex- 
cept those  of  a  judicial  nature.  They  cannot  therefore  be 
re£uired_tfiuact  as.  commissioners  to  determine  questions 
subject  to  the  consideration  and  supervision  of  Congress 
or  of  an  executive  officer ; '  or  to  make  or  review  as  ap- 
praisers the  assessments  that  have  been  made  of  property 
for  taxation ;  •  nor  can  they  by  virtue  of  equity  powers 
appoint  officers  to  assess  and  collect  taxes  from  munici- 
palities, even  to  pay  judgments  against  such  municipalities, 
standing  on  their  own  records :  *  nor  can  thej'  determine 
whether  territory  shall  be  incorporated  as  a  village/ 
When  judicial  authority  is  conferred  b}'  law  upon  a  court, 
it  must  be  exercised  by  the  judges  sitting  and  oi'ganized 
as  a  court,  and  not  by  the  judge  out  of  court* 

1  American  Ins.  Co.  v.  Canter,  1  Pet  511. 

3  Note  to  Hay  bum's  Case,  2  Dall.  409;  United  States  v.  Ferreira, 
13  How.  40.  The  remark  in  the  text  has  no  reference  to  courts  like 
tlie  Court  of  Claims,  wliich,  being  a  tribunal  created  to  consider  de- 
mands against  the  goyernment,  may  have  its  authority  restricted  to 
any  extent  that  seems  wis& 

*  Auditor  of  State  v  Railroad  Co.,  6  Kans.  600 ;  Munday  v.  Rail- 
way, 43  N.  J.  L.  838.  In  Massachusetts  it  has  been  held  that  courts 
cannot  be  empowered  to  appoint  supervisors  of  election.  Case  of 
Supervisors  of  Election,  114  Mass.  247. 

^  Rees  0.  Watertown,  19  Wall.  107  ,  Heine  v.  Levee  Commissioners, 
1  Woods,  246 ;  19  Wall.  666. 

ft  Shumway  v.  Bennett,  29  Mich.  461 ;  State  v.  Simons,  32  Minn. 
640 ;  Galesburg  v,  Hawkinson,  76  111.  162.  But  it  is  held  that  tb9 
propriety  of  bringing  territory  into  a  municipality  by  extending  its 
limits  may  be  decided  by  a  court,  as  being  not  purely  a  legislative 
question.  Burlington  v.  Leebrick,  43  la.  262 ,  Wahoo  v,  Dickinson, 
86  N.  W.  Rep  818  (Neb.) ;  Callen  v.  Junction  City,  23  Pac.  Rep.  662 
(Kans.). 

•  Note  by  the  Chief  Justice  to  United  States  v.  Ferreira,  13  How. 
62.     A  judge  cannot  be  empowered  to  determine  which  claimant  of 
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an  office  is  entitled  to  hold  it  daring  a  contest.  If  such  power  is 
ezecutiye,  it  cannot  be  giyen  to  a  Judge ;  if  jadicial,  it  must  be  vested 
in  a  court.  In  re  Cleyeland,  61  N.  J.  L.  811.  But  duties  in  connection 
with  the  adoption  of  children  may  be  imposed  hj  the  legislature  upon 
a  judge  without  invoWing  any  exercise  by  him  of  judicial  power. 
In  re  Steyens,  83  Cal.  322. 
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CHAPTER  IV. 

THE  POWERS  OF  CONGBES& 

^X^  JfattonaJ  Powers, — In  any  soyereign  state,  the  law- 
making department  isjbhe  repository  of  mo8LPOger>  and 
it  is  also  the  most  immediate  representative  of  the  sov- 
ereignty. Not  that  the  others  are  subordinate  within 
their  respective  spheres,  but  the  exercise  of  governmental 
authority  begins  with  the  making  of  laws,  and  the  other 
departments  execute  and  administer  what  the  law-making 
department  enacts.  For  this  reason  the  Constitution,  in 
enumerating  the  powers  which  shall  be  exercised  by 
authority  of  the  general  government,  confers  them  in 
terms  upon  Congress.  But  thij  ^n  legal  effei;*t  is  confer- 
ring them  upon  the  United  States,  and  by  implication  a 
corresponding  executive  and  judicial  power  is  also  given, 
though  to  a  large  extent  the  exercise  of  these  powers 
respectively  is  left  to  be  provided  for  in  the  discretion  of 
Congress. 

Section  L  —  Taxes,  Loans,  and  Debts. 

The  Power.  —  In  the  specific  enumeration  of  national 
powers,  it  is  first  declared  that  '^  The  Congress  shall  have 
power  to  lay  and  collect  taxes,  duties,  imposts,  and  ex- 
cises, to  pay  the  debts,  and  provide  for  the  common  de- 
fence and  general  welfare  of  the  United  States ;  but  all 
duties,  imposts,  and  excises  shall  be  uniform  throughout 
the  United  States."^  yhwA  a  pnw^  ia  conferred  which  is  / 
essential  to  the  maintenance  of  independent  government, 
and  the  want  of  which  was  one  of  the  principal  causes  of 
the  failure  of  the  Confederacy.    The  purposes  for  which 

1  Const,  Art.  L  §  8,  cl.  1. 
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the  power  may  be  exercised  are  also  specified,  but  in  such 
general  terms  that  they  comprehend  all  the  needs  of  gov- 
ernment. The  requirement  of  uniformity  in  the  levy  of 
.  duties,  imposts,  and  excises  is  an  important  limitation  to 
a  power  which  otherwise  might  have  been  exercised  par- 
tially and  oppressivel}'. 

Definition, — Thft  word  << \^^fu^  i"  its  most  enlarg 
T^^jiMi  sense,  embraces  all  the  regular  impositions  made  by  gov- 
ernment upon  the  person,  propert}',  privileges,  occupa- 
tions, and  enjo^^ments  of  the  people  for  the  purpose  of 
raising  public  revenue.^  As  duties,  imposts,  and  excises 
are  laid  or  imposed  for  this  purpose,  they  are  in  a  strict 
sense  taxes,  and  no  doubt  might  have  been  levied  by  the 
government  under  that  designation,  without  being  here 
specifically  mentioned.  But  as  the  term  *^  taxes  "  is  some- 
times used  in  contradistinction  to  these  levies,  it  conduced 
to  certainty  to  name  them  separatelj*.  It  was  also  a  con- 
venience in  view  of  the  special  rule  which  was  prescribed 

i^>.JUju      ^^^*  ^^^^^  levy.     The  terms  "  duties  "  and  *'  imposts  "  are 
a  nearl}'  synonymous,  and  are  usually  applied  to  the  levies 

^1  ^  ^  ^^  made  by  government  on  the  importation  or  exportation  of 
commodities,  while  the  term  "excises"  is  applied  to  the 
taxes  laid  upon  the  manufacture,  sale,  or  consumption  of 
commodities  within  the  country,  and  upon  licenses  to  pur- 
sue certain  occupations.^ 

Taxes,  are  distinguished  from  ai-bitrary-le^dfiflin  that 
they  are  laid  according  to  some  rule  which  apportions  the 
burden  between  the  subjects  thereof.  An  exaction  which 
is  made  without  regard  to  any  rule  of  apportionment  is 
therefore  not  a  tax,  and  is  not  within  the  constitutional 
authority  of  the  government.' 

1  Montesq.,  Sp.  of  the  L.,  b.  13,  ch.  1 ;  Perry  t;  Washburn,  20  Cal. 
818,  860;  Hilbith  v,  Catherman,  64  Penn.  St.  154,  159;  Loan  Associa- 
tion V,  Topeka,  20  Wall.  655,  664;  Opinion  of  Judges,  58  Maine,  590. 

^  Cooley  on  Taxation,  8. 

*  Sutton's  Heirs  v.  Louisville,  6  Dana  (Ky.),  28-31 ;  Grim  v.  School 
District,  57  Penn.  St.  433. 
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The  power  to  tax  is  an  incident  of  sovereignty,  and  is 
coextensive  with  the  subjects  to  which  the  sovereignty  ex- 
tends. It  is  unlimited  in  its  range,  acknowledging  in  its 
very  nature  no  limits,  so  that  securitv  against  its  abuse 
is  to  be  found  onl}'  in  the  responsibility  of  the  legislature 
which  imposes  the  tax  to  the  constituency  who  are  to 
pay  it^  A  people,  however,  in  establishing  their  consti- 
tution, and  delegating  to  their  representatives  this  power, 
may  impose  at  discretion  limits  to  its  exercise ;  and  many 
effective  limitations  have  been  imposed  in  the  constitutions 
of  the  States. 

The  Power  Discretionary.  —  As  respecta^  the  kind  of 
tax  that  shall  be  laid,  or  jhe  subjects  upon  which  it  shall 
be  imposed,  every  government  will  regulate  its  action 
according  to  its  own  view  of  what  will  best  accomplish  the 
end,  and  best  subserve  the  general  interest  Therefore, 
taxes  may  be  levied  upon  either  land  or  personalfy  to  the 
exclusion  of  the  other,  or  upon  occupations  in  preference 
to  either  or  both,  or  they  may  be  collected  in  the  form  of 
duties  on  imports  or  excises  on  domestic  productions. 
Thft  TTp^f^  Stfttpa  for  thgjnoBt  part  has  collected  its  rev- 
enues from  duties  on  imports,  but  at  exceptional  periods 
has  levied  taxes  on  land,  occupations,  manufactures,  in- 
comes, deeds  and  other  contracts,  and  many  other  sub- 
jects. T_he  basis  of  apportionment  in  the  case  of  imports 
and  excises  has  sometimes  been  valae,  sometimes  weight, 
quantity,  or  quality,  and  sometimes  other  standards,  while 
upon  deeds  and  contracts  the  apportionment  has  been  ac- 
cording to  number  or  importance,  and  the  tax  has  been 
collected  by  the  sale  of  stamps.  By  the  Constitution  the 
United  States  is  precluded  from  laying  any  tax  or  duty  on 
articles^exported  ftrom  any  State.*     The  requirement  that 

1  Veazie  Bank  v.  Fenno,  8  Wall.  633,  648 ,  McCulloch  v.  Mary- 
land, 4  Wheat.  316,  428 ,  Howell  v.  State, 8  Gill  (Md.),  14 ;  People  r. 
Brooklyn,  4  N.  Y.  419;  Pullen  v.  Commissioners,  66  N.  C.  361 ;  Tay- 
lor V.  Palmer,  81  Cal.  240 ;  State  v.  Newark,  26  N.  J.  619  >  Williams 
r.  Cammack,  27  Miss.  209,  219 ;  Parham  v.  Justices,  9  6a.  841,  362. 

3  Const.,  Art.  I.  §  9,  cl.  & 
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an  article  intended  for  exportation  shall  be  stamped,  to 
prevent  fraud  and  secure  the  carrying  out  of  the  declared 
intent,  is  not  laying  a  duty,  even  though  a  small  charge 
is  made  for  the  stamp.^  It  would  be  otherwise  if  the 
stamp  were  required  for  the  purpose  of  revenue.* 

The  Purposes,  —  Constitutionally  a  tax  can  have  no 
other  basis  than  the  raising  of  a  revenue  for  public  pur- 
poses, and  whatever  governmental  exaction  has  not  this 
basis  is  tyrannical  and  unlawful.  A  tax  on  imports,  there- 
^  fore,  the  purpose  of  which  is,  not  to  raise  a  revenue,  but 
^^  to  discourage  and  indirectly  prohibit  some  particular  im- 
^.  port  for  the  benefit  of  some  home  manufacture,  may  well 
"^'be  questioned  as  being  merely  colorable,  and  therefore  not 
warranted  by  constitutional  principles.  Bat  if  any  income 
is  derived  from  the  levy,  the  fact  that  incidental  protec- 
tion is  given  to  home  industrj"  can  be  no  objection  to  it, 
for  all  taxes  must  be  laid  with  some  regard  to  their  effect 
upon  the  prosperity  of  the  people  and  the  welfare  of  the 
country,  and  their  validity  cannot  be  determined  b}'  the 
money  returns.  This  rule  has  been  applied  when  the  lev}' 
produced  no  returns  whatever ;  it  being  held  not  compe- 
tent to  assail  the  motives  of  Congress  by  showing  that  the 
levy  was  made,  not  for  the  purpose  of  revenue,  but.  to  an- 
nihilate the  subject  of  the  levy  by  imposing  a  burden 
which  it  could  not  bear.*  Practically,  therefore,  a  law 
purporting  to  levy  taxes,  and  not  being  on  its  face  subject 
to  objection,  is  unassailable,  whatever  may  have  been  the 
real  purpose.  And  perhaps  even  prohibitor}^  duties  may 
be  defended  as  a  regulation  of  commercial  intercourse. 

1  Pace  ».  Burgess,  92  U.  S.  372. 

2  Almy  V,  California,  24  How.  109. 

«  Veazie  Bank  v.  Fenno,  8  Wall  533;  National  Bank  v.  United 
States,  101  U.  S.  1.  Mr.  Justice  Story,  m  his  Commentaries  on  the 
Constitution,  asserts  broadly  that  "  the  absolute  power  to  levy  taxes 
includes  the  power  in  every  form  in  which  it  may  be  used,  and  for 
every  purpose  to  which  the  legislature  may  choose  to  apply  it.  It 
therefore  includes  the  power  to  levy  protective  duties,  though  the 
duties  may  in  effect  be  prohibitory."  —  Story  on  Const-,  $  965. 
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•y  ,  .  Levies  for  Private  Purposes.  — Where,  however,  a  tax  is 
^  /  "avowedly  laid_for  a  private  purpose,  it  is  illegal  and  void. 
The  following  are  illustrations  oT" taxes  for  private  pur- 
poses. A  tax  levied  to  aid  private  parties  or  corporations 
to  establish  themselves  in  business  as  manufacturers ;  ^  a 
tax  the  proceeds  of  which  are  to  be  loaned  out  to  individ- 
uals who  have  suffered  from  a  great  fire ;  ^  a  tax  to  supply 
with  provisions  and  seed  such  farmers  as  have  lost  tiieir 
crops^  '  a  tax  to  build  a  dam  which  at  discretion  is  to  be 
devoted  to  private  purposes ;  ^  a  tax  to  refund  moneys  to 
individuals  which  they  have  paid  to  relieve  themselves 
fVom  an  impending  military  draft ;  ^  and  so  on.  In  any 
one  of  these  cases  the  pubhc  may  be  incidentall}-  bene- 
fite.1,  but  the  incidental  benefit  is  only  such  as  the  public 
might  receive  from  the  industry  and  enterprise  of  individ- 
uals in  their  own  affairs,  and  will  not  support  exactions 
under  the  name  of  taxation. 

But,  primarily,  the  determination  what  is  3  public_pur- 
pose  belongs  to  the  legislature,  and  its  action  is  subject  to 
no  review  or  restraint  so  long  as  it  is  not  manifestly  color- 
able. All  cases  of  doubt  must  be  solved  in  favor  of  the 
validity  of  legislative  action,  for  the  obvious  reason  that 
the  question  is  legislative,  and  onl}*  becomes  judicial  when 
there  is  a  plain  excess  of  legislative  authority.  ^  ^^virt' 
can  only  arrest  the  proceedings,  and  HAo^frA  «.  l^vy  y^\^ 
when  the  absence  of  public  interest  in  the  purpose  for 
which  the  funds  are  to  be  raised  is  so  clear  and  palpable 
as  to  be  perceptible  to  any  mind  at  first  blush.* 

1  Loan  Association  v,  Topeka,  20  Wall.  665, 668 ;  Cote  v.  La  Grange, 
118  U.  S.  1 ;  AUen  v.  Jay,  60  Me.  124 ;  Mather  v.  Ottawa,  114  III.  669. 

>  Lowell  V.  Boston,  111  Mass.  464;  Feldman  v,  Charleston,  23 
S.  C.  67. 

s  State  V.  Osawkee,  14  Kans.  418. 

«  Attorney-General  0.  Eau  Claire,  87  Wis.  400. 

>  Tyson  v.  School  Directors,  61  Penn.  St.  9 ;  Crowell  v.  Hopkinton, 
46  N.  H.  9 ;  Usher  v.  Colchester,  83  Conn.  667 ;  Freeland  v,  Hastings^ 
10  AUen  (Mass.),  670;  Miller  v.  Grandy,  13  Mich.  640. 

"  Broadhead  v.  Milwaukee,  19  Wis.  624,  662 ;  Cheaney  t;.  Hooaen 
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(  Pat  sometimes  the  poblic  purpose  is  clear,  though  the 
^;.imdiediate  benefit  is  private  and  individual.  For  example^ 
the  g^ernment  promises  and  pays  bounties  and  pensions ; 
but  in\very  ease  the  promise  or  payment  is  made  on  a 
^consideration  of  some  advantage  or  service  given  or  ren- 
idered,  or  to  be  given  or  rendered,  to  the  public,  which  is 
supposed  to  pe  an  equivalent ;  and  the  law  for  the  pay- 
ment has  in  vjew  only  the  public  interest,  and  does  not 
differ  in  princi(>le  or  purpose  from  a  law  for  the  payment 
of  salaries  to  public  officers.  The  same  is  true  where  a 
State  continues  tl^e  payment  of  salaries  to  officers  who 
have  become  superb nuated  in  its  service.  The  question 
whether  they  shall  b^  paid  is  purely  political,  and  resolves 
itself  into  this :  whether  the  State  will  thereby  probably 
secure  better  and  mote  valuable  service,  and  whether 
therefore  it  would  be  wise^  and  politic  for  the  State  to  give 
the  seeming  bounty.^  \ 

Where  a  law  for  the  levy  of  a  tax  shows  on  its  face  the 
purpose  to  collect  money  from  the  people  and  appropriate 
it  to  some  private  object,  the  execution  of  the  law  may  be 
resisted  by  those  of  whom  the  Exaction  is  made,  and  the 
courts,  if  appealed  to,  will  enjoin  collection,  or  give  rem- 
ed}'  in  damages  if  property  is  seize^  But  if  a  tax  law 
on  its  face  discloses  no  illegality,  there  can  in  general  be 
no  such  remedy.  Such  is  the  case  with  the  taxes  levied 
under  authority  of  Congress ;  they  are  levied  without  any 
specification  of  particular  purposes  to  which  the  collec- 
tions shall  be  devoted,  and  the  fact  that  an  ^intent  exists 
to  misappl}'^  some  portion  of  the  revenue  produced,  cannot 
be  a  ground  of  illegality  in  the  tax  itself  In  cases  arising 
in  local  government,  an  intended  misappropriation  may 
sometimes  be  enjoined ;  but  this  could  seldom  or  ^pever 
happen  in  case  of  an  intended  or  suspected  misappropria- 

9  B.  Monr.  (Ky.)  330,  345;  Booth  v.  Woodbnry,  32  Conn.  118, 128; 
Hammett  v.  Philadelphia,  65  Penn.  St.  146;  Tide  Water  Co.  v.  Coeter, 
18  N.  .J.  Eq.  518. 

1  Cooley  on  Taxation,  2d  ed.  111. 
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tiai!i4ijr.a  State  or  by  the  United  States,  neither  of  them  ^ 
being  subject  to  the  process  of  tB}unc{ion.    The  remedies  ^. 
for  such  cases  are  therefore  political,  and~~caa  only  be  JT 
administered  through  the  elections.^  ' 

Taxation  of  Oovernment  Agencies. — The  power  to 
tax,  whether  by  the  United  States  or  by  the  States,  is  to 
be  construed  in  the  light  of,  and  limited  b\\  the  fact,  that 
the  States  and  the  Union  are  inseparable,  and  that  the 
Constitution  contemplates  the  perpetual  maintenance  of 
each  with  all  its  constitutional  powers,  unembarrassed  and 
unimpaired  by  any  action  of  the  other.    The  taxing  power 
^the  federal  government  does  not  therefore  extend  to  the 
means  or  agencies  through  or  by  the  employment  of  which 
the  States  perform  their  essential  functions,  since,  if  these 
were  within  its  reach,  they  might  be  embarrassed,  and  per- 
haps wholly  paralyzed,  by  the  burdens  it  should  impose. 
*'  That  the  power  to  tax  involves  the  power  to  destroy ; 
that  the  power  to  destroy  may  defeat  and  render  useless 
the  power  to  create ;  that  there  is  a  plain  repugnance  in 
conferring  on  one  government  a  power  to  control  the  con- 
stitutional measures  of  another,  which  other,  in  respect  to 
those  very  measures,  is  declared  to  be  supreme  over  that 
which  exerts  the  control,  —  are  propositions  not  to  be 
denied."^    It  is  true  that  taxation  does  not  necessarilj^ 
and  unavoidably  destroy,  and  that  to  caiTy  it  to  the  excess 
of  destruction  would  be  an  abuse  not  to  be  anticipated ; 
but  the  very  power  would  take  from  the  States  a  portion 
of  their  intended  liberty  of  independent  action  within  the 
sphere  of  their  powers,  and  would  constitute  to  the  State 
a  perpetual  danger  of  embarrassment  and  possible  anni- 
hilation.    The  Constitution  contemplates  no  such  shackles 
upon  state  powers,  and  by  implication  forbids  them. 

The  United  States,  therefore,  cannot  tax  a  state  mu-    ^^ 
nicipal  corporation  or  its  resources,*  or  the  salary  of  a 

1  Coolej  on  Taxation,  2d  ed.  701,  724,  823. 
3  McCulloch  V,  Maryland,  4  Wheat.  316,  431. 
«  United  States  v.  Railroad  Co.,  17  Wall.  822. 
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state  officer,^  or  the  process  of  state  courts,*  or  a  railroad 
owned  by  a  State,'  and  so  on.^  And  on  the  other  hand 
a  State  cannot  tax  the  salary  or  emoluments  of  federal 
officers,^  or  the  bonds  or  other  securities  issued  under  the 
power  to  borrow  money  on  the  credit  of  the  United  States,* 
or  the  revenue  stamps  or  treasury  notes  issued  by  the 
United  States,'  or  a  bank  created  by  the  United  States  as 
its  fiscal  agent,^  or  the  franchises  of  a  corporation  created 
by  the  United  States  except  with  the  consent  of  Con- 
gress, ^  and  so  on.  But  the  sovereignty  whose  means  or 
agencies  of  government  would  be  affected  by  the  tax 
might  render  it  lawful  bv  its  assent,  as  has  been  done 
in  some  cases.  The  fact  that  the  general  government  has 
chartered  and  brought  into  existence  a  corporation  with 
stipulations  in  the  charter  whereby  the  United  States  may 
have  certain  benefits  from  its  use,  does  not  exempt  its 
property  from  state  taxation, ^^  but  restrictions  to  prevent 
unjust  discriminations  might  be  imposed,  as  has  been  done 
in  the  case  of  the  existing  national  banks. 

Land  of  the  United  States  lying  within  a  State  is  not 
taxable  by  the  State."    If  such  land  has  been  bought,  or 

1  The  Collector  v.  Day,  11  Wall.  113. 

3  Warren  v,  Paul,  22  Ind.  276;  Moore  v.  Quirk,  105  Mass.  49; 
union  Bank  v.  Hill,  3  Cold.  (Tenn.)  326. 

*  Georgia  v.  Atkins,  1  Abb.  U.  S.  22. 

4  Ward  V.  Maryland,  12  Wall.  418, 427 ;  State  v.  Gustin,  32  Ind.  1 ; 
Sayles  v,  Davis,  22  Wis.  226. 

^  Dobbins  v.  Commissioners,  16  Pet.  436. 

>  Weston  V.  Charleston,  2  Pet.  442 ;  Bank  Tax  Case,  2  Wall.  200. 

7  Palfrey  v.  Boston,  101  Mass.  329 ;  Montgomery  v.  Elston,  32  Ind. 
27  ;  The  Bank  v.  The  Supervisors,  7  Wall.  26.  But  taxation  cannot 
be  evaded  by  putting  taxable  funds  temporarily  into  United  States 
notes  just  before  the  time  for  assessment  Shotweil  v.  Moore,  129 
U.  S.  590. 

*  McCulloch  V.  Maryland,  4  Wheat.  316,  868;  Osborn  v.  Bank  of 
United  States,  9  Wheat.  738.  See  United  States  v.  Raihroad  Co.,  17 
Wall.  822. 

*  California  v.  Pacific  R.  R.  Co.,  127  U.  S.  1. 
w  Railroad  Co.  v.  Peniston,  18  Wall.  5. 

"  Van  Brocklin  v.  Tennessee,  117  U.  S.  151. 
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taken  up,  by  an  individual,  it  is  not  subject  to  State  taxa- 
tion so  long  as  something  remains  to  be  done  by  the  in- 
dividual to  perfect  his  right  to  a  patent  from  the  United 
States.^  If,  however,  his  right  to  the  patent  is  complete 
and  the  United  States  holds  a  naked  legal  title,  the  land 
is  really  private  property  and  may  be  taxed  by  the  State.^ 
""^^Vy-^  J^rect  Taxes.  —  It  is  provided  in  the  Constitution  that 
direct  taxes  shall  be  apportioned  aipong  the  States  acooi*d- 
ing  to  their  representative  population.'  What  was  meant 
by  direct  taxes  in  this  provision  is  not  entirely  clear. 
Taxes  are  usually  classed  as  direct  when  they  are  assessed 
upon  the  persons,  property,  business,  income,  &c.  of  those  q/ 
who  are  to  pay  them,  and  as  indirect  when  they  are  levied  \ 
on  commodities  before  they  reach  the  consumer,  and  are 
paid  by  those  upon  whom  thej*  ultimately  fall,  not  as  taxes, 
but  as  a  part  of  the  market  price  of  the  commodity.^  But 
it  is  held  that  the  term  '^  direct  tax"  as  it  is  used  in  the 
federal  Constitution  has  a  more  restricted  meaning,  and 
is  to  be  limited  to  capitation  and  land  taxes  exclusively.'^ 
A  tax  levied  on  carnages  kept  for  use  is  not  a  direct 
tax ;  *  and  it  is  manifest  that  no  appoi*tionment  of  such  a 
tax  by  representative  population  could  possibly  be  just. 
The  same  ruling  has  been  made  in  the  case  of  a  tax  on 
income  J  and  a  tax  on  the  circulation  of  banks.  ^  Succes- 
sion taxes  and  all  taxes  of  excise  would  come  under  these 
rulings. 

Collection, — The  power  to  tax  includes  the  power  to 
make  use  of  all  customary  and  usual  means  to  enforce 

1  Railway  Co.  v.  McShane,  22  Wall.  444 ;  Wisconsin  Centr.  R.  R. 
Co.  V.  Price  Co.,  183  U.  S.  496. 

2  Deffeback  v.  Hawke,  116  U.  S.  392 ;  Wisconsin  Centr.  R.  R.  Ca 
V.  Price  Co.,  183  U.  S.  496. 

«  Const.,  Art.  I.  §  2.    See  Art.  I.  §  9,  cl.  4. 

*  1  Kent,  254 ;  Story  on  Const.,  §§  950-967. 

*  Springrer  v.  United  States,  132  U.  S.  586. 
>  Hylton  V.  United  Stotes,  8  Dall.  171. 
'  Pacific  Ins.  Co.  v.  Soule,  7  Wall.  433. 
B  Veazie  Bank  v,  Fenno,  8  Wall.  588. 
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payment.  But  legislation  must^prcscribe  these  means  and 
give  full  directions  for  their  employment^  and^t  is  essen- 
tial  to  the  validity  of  the  proceedings  that  the  statute  in 
all  essential  particulars  shall  be  followed.^ 

Borrowing  Money,  —  Congress  is  also  empower^j^ 
borrow  money  on  the  credit  of  the  United  States.^  This 
povejcjuay  be  exercised  directly,  in  the  usual  mode,  but 
the  indirect  method,  of  issuing  government  obligations  for 
debts  or  services,  is  equally  admissible.  And  all  such  ob- 
ligations are  excepted  from  the  state  power  to  tax,  since 
otherwise  they  might  be  so  burdjened  with  taxation  as  to 
render  it  impossible  for  the  government  to  negotiate  them 
at  all.' 
\  Public  Faith  ancl  the  Public  Debt.  — In  the  Constitu- 
tion  it  was  declared  that  '*  all  debts  contracted  and  engage- 
ments entered  into  before  the  adoption  of  this  Constitution 
shall  be  as  valid  against  the  United  States  under  this  Con- 
stitution as  under  the  Confederation."  *  This  was  perhaps 
intended  merely  as  a  solemn  assurance  to  public  creditors 
and  the  world  that  the  ptiblic  faith  should  be  inviolably 
kept  by  the  United  States  un^er^  its  changed  government ; 
but  it  might  have  had  a  specialN4gnificance  and  impor- 
tance had  one  or  more  of  the  Stater  failed  to  adopt  the 
Constitution.  In  that  event,  although  the  general  rule 
would  apply  that  a  public  corporation  remaiqs  liable  for 
pre-existing  debts  notwithstanding  the  changes  in  its  or- 
ganization, or  in  its  corporators,  and  notwithstanding  any 
loss  of  territor}^  yet  it  would  have  been  easy  to  raise  >>^v- 
ils  concerning  it,  had  some  States  escaped  the  debt  by  re- 
jecting the  Union.     It  was  therefore  as  politic  as  it  was 

1  Stead  V.  Course,  4  Cranch.  403 ;  Williams  v,  Peyton,  4  Wheat.  77 ; 
Parker  v.  Overman,  18  How.  137. 

«  Const.,  Art.  I.  §  8,  el.  2. 

»  The  Banks  v.  The  Mayor,  7  Wall  16  ;  The  Bank  v.  The  Supe^ 
yisors,  7  Wall.  26.  So  of  the  premium  on  United  States  bonda 
People  V.  Com'r,  00  N.  T.  68. 

*  Const,  Art.  VI.  cl.  1. 
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]a^  to  pledge  the  United  States  to  the  payment  of  the 
wh^  debt,  that  no  one  might  be  encouraged  to  raise  ques« 
Uons  respecting  it  afterwards.  A  like  pledge  was  made 
in  one  of  the  amendments  adopted  after  the  close  of  the 
great  civu  war.  It  was  then  declared  that  '^  the  validity 
of  the  public  debt  of  the  United  States,  authorized  by  law, 
including  debts^  incurred  for  payment  of  pensions  and  boun- 
ties for  serviced  in  suppressing  insurrection  or  rebellion, 
shall  not  be  questioned.  But  neither  the  United  States 
nor  any  State  shall  assume  or  pay  any  debt  or  obligation 
incurred  in  aid  of  insurrection  or  rebellion  against  the 
United  States,  or  any  cbaim  for  loss  or  emancipation  of  any 
slave ;  but  all  such  debts,  obligations,  and  claims  shall  be 
held  illegal  and  void."  ^  The  prohibitory  portion  of  this 
provision  was  as  unnecessary  as  the  other  for  the  purpose 
of  settling  any  principle.  No  nation  can  be  expected  to, 
or  does,  make  compensation  for  losses  occasioned  in  war 
to  its  enemies.  It  might  be  said,  however,  that  slave 
property  of  loyal  and  disloyal  alike  was  destroyed  b}'  the 
government  under  circumstances  renderhig  the  destruction 
equivalent  to  an  appropriation,  and  that  the  equitable 
claim  to  compensation  was  such  as  should  \|>e  respected. 
But  the  prevailing  view  was  that  slavery  woq  itself  the 
cause  of  the  civil  war,  with  all  its  losses  and  calamities, 
and  that  its  destruction  was  the  destruction  of  ^  public 
enemy,  and  no  just  claim  could  arise  from  it.  The  ex* 
ample  was  therefore  followed  which  was  set  at  the  Revo- 
lution, of  making  no  compensation  for  the  incidental  loss^ 
of  the  war ;  and  this  was  made  impossible  by  expressly 
prohibiting  it.  __ 

Section  U.  —  Regulation  of  Commerce. 


The  Constitution.  —  It  isfhrther  provided  by  the  Con- 
stitution, that  Congress  shall  have  power  '^  to  r^ulate 

I  Amendment  14. 
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commerce  with  foreign  nations,  and  among  the  several 
States,  and  with  the  Indian  tribes/*  ^ 

Commerce.  —  The  Yrox6,  commerce  is  not  limited  to 
traffic ;  to  buying  and  selling  and  the  exchange  of  com- 
modities ;  but  it  comprehends  navigation  also,  and  all  that 
is  included  in*commercial  intercourse  between  nations  and 
parts  of  nations  in  all  its  branches,  and  is  regulated  b}' 
prescribing  rules  for  carrying  on  that  intercourse.^  Navi- 
jgation  ajid.  ^"♦^^^''^•^"*'°^|  tih^'*^^^'*^!  "p^"  <^^»^Q,n**^"''ftl  high- 
wa}^8  by  water  is  under  the  regulating  control  of  Congi*esSy 
wherever  it  is  not  exclusively  limited  to  a  single  State.' 
So  are  transportation  and  intercourse  b}^  railroad  between 
different  parts  of  the  country ;  and  it  is  therefore  compe- 
tent for  Congress  to  provide  that  all  railroad  companies 
may  carry  passengers,  mails,  and  property  over  their  roads, 
boats,  bridges,  and  ferries,  on  their  way  from  one  State  to 
another,  and  receive  compensation  therefor,  and  ma}'  con- 
nect with  other  roads  so  as  to  form  continuous  lines  for  the 
transportation  of  the  same  to  their  places  of  destination  ; 
also  to  pix>vide  for  the  construction  of  bridg^es  over  naviga- 
ble  rivei-s  between  States,  and  to  provide  that  the  bridges 
when  constructed  shall  be  free  for  the  crossing  of  all  trains 
of  railroads  terminating  on  the  sides  of  the  rivers  respec- 
tively.^ Congress  may  also  regulate  QcuxmiunicatioiuiuL 
telegraph  between  the  States,  and  where  a  State  has  given 
exclusive  privileges  which  would  preclude  free  intercourse, 
it  may  under  this  power  and  the  power  to  establish  post- 
offices  and  post-roads,  provide  for  the  construction  of  com- 
peting lines. .  These  powers  .'l^keep  pace  with  the  progress 
of  the  country,  and  adapt  themselves  to  the  new  develop- 
ments of  times  and  circumstances.    They  extend  from  the 

1  Const,  Art.  I.  §  8,  d.  3. 

^  Gibbons  v.  Ogden,  9  Wheat.  1, 189 ;  Passenger  Cases,  7  How.  288; 
Welton  V,  Missouri,  91  U.  S.  275 ;  Henderson  v.  New  York,  92  U.  S. 
259 ;  Pensacola  Tel.  Co.  v.  West,  &c.  Tel.  Co.,  96  U.  S.  1, 9 ;  Robbing 
V,  Shelby  Tax.  Dist.,  120  U.  S.  489. 

*  Gibbons  v.  Ogden,  9  Wheat.  1. 

*  Railroad  Co.  v.  Richmond,  19  Wall  584. 
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horse  with  its  rider  to  the  stage-coach,  from  the  sailing 
vessel  to  the  steamboat,  from  the  coach  and  the  steamboat 
to  the  railroad,  and  from  the  railroad  to  the  telegraph,  as 
these  new  agencies  are  successivel}'  brought  into  use  to 
meet  the  demands  of  increasing  population  and  wealth. 
They  were  intended  for  the  governmentof  the  business  to  / 
which  they  relate,  at  all  times  and  under  all  circumstances.  / 
As  they  were  intrusted  to  the  general  government  for  the 
good  of  the  nation,  it  is  not  only  the  right  but  the  duty  of 
Conf][ress  to  see  to  it  that  intercourse  among  the  States 
and  the  transmission  of  intelligence  are  not  obstructed  or 
unnecessarily  encumbered  by  state  legislation."  ^ 

^rX^X^^rtir  ^^^^^'^^^^  between  States.  —  To  constitute  ^'^commerce 
between  States  it  is  essential  that  it  be  not  confined  to  one 
State  exclusively,  but  concern  more  than  one.^  The  ordi- 
nary  trade  of  a  State,  the  local  buying,  selling,  and  ex* 
change,  the  making  of  contracts  and  conversances,  the 
rules  for  the  regulation  of  local  travel  and  communication, 
and  all  the  infinite  varietj*  of  matters  which  are  of  local 
interest  exclusively,  are  left  wholly  to  the  regulation  of 
state  law.  The  commerce  of  a  State  which  Congress  may 
control  must  in  some  stage  of  its  progress  be  extra-terri- 
torial. It  can  never  include  transactions  whoU}*  internal, 
between  citizens  whoUy  of  the  same  communit}^,  or  extend 
to  a  polity  and  laws  whose  ends  and  purposes  and  opera- 
tions are  restricted  to  the  territory  and  soil  and  jurisdiction 
of  such  community.  Nor  can  it  be  properly  concluded, 
because  the  products  of  domestic  enterprise  in  agriculture 
or  manufactures  or  in  the  arts  ma}'  ultimatelj-  become  the 
subjects  of  commerce  outside  the  State,  that  the  control  of 
the  means  or  the  encouragements  by  which  enterprise  is 
fostered  and  protected  is  implied  in  this  important  grant 
of  power.'    Therefore  Congress  cannot  legislate  for  the 

1  Pensacola  Tel.  Co.  v.  Western,  &c.  Tel.  Co.,  96  U.  S.  1,  9. 

2  Gibbons  v,  Ogden,  9  Wheat.  1, 189;  The  Passaic  Bridges,  3  Wall. 
782.    Compare  Lord  v.  Steamship  Co.,  102  U.  S.  641. 

*  Yeazle  v.  Moor,  14  How.  668,  674.    It  is  well  said  in  this  case 
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regulation  of  commerce  j)n  a  stream  whose  navigable  waters 
are  exclusively  within  the  limits  of  a  State,  and  which 
does  not,  by  connecting  with  other  waters,  form  a  contin- 
uous highway  over  which  commerce  is  or  may  be  carried 
on  with  other  States  or  with  foreign  countries.^  It  is 
otherwise,  however,  with  a  river  which,  though  wholly 
within  a  State,  forms,  with  the  lake  into  which  it  runs,  a 
highway  for  interstate  commerce ;  and  the  regulations 
may  extend  to  the  vehicles  of  commerce  which  are  used 
upon  the  river  exclusively,  but  deliver  merchandise  upon 
the  vessels  navigating  the  lake.^  So_a_law_of  Congress 
which  undertakes  to  regulate  the  sale  of  an  article  withm 
a  State,  and  to  impose  penalties  for  preparing,  offering 
for  sale,  or  selling  it,  except  after  it  has  been  subjected  to 
a  prescribed  test  as  a  protection  against  explosions,  is  in- 
operative within  state  limits.* 

Commerce  with  Indian  Tribes,  —  It  is  immaterial  to 
the  power  of  Congress  over  commerce  with  an  Indian  tribe 

that  *'  a  pretension  as  far-reaching  as  this  would  extend  to  contracts 
between  citizen  and  citizen  of  the  same  State,  would  control  the  pur- 
suits of  the  planter,  the  grazier,  the  manufacturer,  the  mechanic,  the 
immense  operations  of  the  collieries,  the  mines,  and  furnaces  of  the 
country ;  for  there  is  not  one  of  these  avocations  the  results  of  which 
may  not  become  the  subjects  of  foreign  commerce,  and  be  borne, 
either  by  turnpikes,  canals,  or  railroads,  from  point  to  point  within 
the  several  States,  towards  an  ultimate  destination.  Such  a  preten- 
sion would  effectually  prevent  or  paralyze  every  effort  at  internal 
improvement  of  the  several  States ;  for  it  cannot  be  supposed  that 
the  States  would  exhaust  their  capital  and  their  credit  in  the  con- 
struction of  turnpikes,  canals,  and  railroads,  the  remuneration  de- 
rivable from  which,  and  all  control  over  which,  might  be  immediately 
wrested  from  them,  because  such  public  works  would  be  facilities  for 
commerce  which,  whilst  availing  itself  of  these  facilities,  was  un- 
questionably internal,  although  immediately  or  altimately  it  might 
become  foreign/' 

1  Veazie  r.  Moor,  14  How.  668. 

*  The  Daniel  Ball,  10  Wallace,  657;  Withers  v  Buckley,  20  How. 
84;  The  Bright  Star,  1  Woolw.  266;  The  Montello,  2  Wallace, 
430. 

«  United  States  v,  DeWitt,  0  Wall.  41. 
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that  the  tribe  resides  within  the  limits  of  a  State.  ^  The 
power  of  regulation  ma3'  extend  to  the  prohibition  of  all 
intercourse  except  that  carried  on  under  license,'  and  at 
the  discretion  of  Congress  the  prohibition  may  no  doubt 
be  made  total. 

Embargo.  —  At  one  notable  period  in  the  history  of  the 
countr}*  it  was  deemed  wise  to  la}*  an  embargo  upon  all 
commerce  with  Great  Britain  and  France,  as  a  means  of 
obtaining  redress  against  unfriendly  action  on  their  part, 
under  which  the  commerce  of  the  country'  was  being  seri- 
ously crippled.  The  embargo  act  was  contested  as  uncon- 
stitutional. It  was  said  that  it  was  not  a  regulation  of 
commerce,  but  a  total  destruction  of  commerce,  and  there- 
fore not  warranted  by  the  power  now  under  consideration. 
The  act  was  nevertheless  sustained  in  the  District  Courts.* 
The  purpose  was  to  protect  and  save  commerce,  not  to 
destroy  it.  As  an  embargo  is  commonly  intended  to  be 
hurtful  to  another  nation,  and  is  likely  to  be  followed  by 
hostilities  if  redress  is  not  obtained,  it  would  seem  to  be 
Justified  under  the  war  power  also.  But  the  power  that 
controls  commerce  must  from  the  very  nature  of  things 
include  the  power  to  restrict  and  limit,  —  to  prohibit  as  to 
certain  things,  and  to  suspend  altogether  when  for  the 
time  it  seems  wise.  It  is  a  sovereign  power,  and  therefore 
knows  no  limit. 

The  Power  Exclusive.  —  The  mere  existence  of_  this 
power  in  Congressdoes  not  necessarily  exclude  the  States 
from  all  authority  whatever  which  mfghtaHect  the  com- 
merce falling  within  the  control  of  Congress,  provided  no 
actual  legislation  of  Congress  is  interfered  with.  Some 
regulations  of  minor  importance  it  is  usual  to  leave  exclu- 

1  United  States  v.  HolUday.  3  Wall.  407 ;  Worcester  v.  Georgia, 
6  Pet.  615 ;  Johnson  v,  Mcintosh,  8  Wheat.  643 ;  Jackson  v.  Goodell, 
20  Johns.  (N,Y.)  188. 

»  United  States  o,  Cisna,  1  McLean,  264. 

*  United  States  n.  The  William,  2  Am.  Law  Jour.  265;  Wheeling 
Bridge  Case,  18  How.  421,  43a 
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sively  to  the  States ;  such,  for  example,  as  the  regulation 
of  pilots,  and  the  policing  of  harbors  into  which  foreign 
and  interstate  commerce  is  brought.  So  where,  foreign 
commodities^are  brought  within  a  State  and  sold  for  retail 
larade  between  local  merchants  and  consumers,  the}'  then 
become  subjects  of  local  commerce,  and  the  control  of 
Congress  passes  to  the  State.  But  in  respect  to  the 
commerce  that  properly  falls  withm^be  control  of"  (Jon- 
gress,  its  authority  is  necessarily  exclusive,  and  it  is  com- 
petent for  Congress  to  extend  its  regulations  to  the  most 
minute  particulars. 

Where  state  legislation  is  injts  essence  and  of  necessit}' 
a  regulation  of  foreign  or  interstate  commerce,  and  there- 
fore of  national  importance,  it  is  an  encroachment  upon 
the  power  of  Congress  over  the  subject,  and  is  therefore 
void,  even  though  Congress  maj^  never  have  legislated 
upon  the  subject.*  B>y  refraining  from  action  Congress  in 
effect  adopts  as  its  own  regulations  those'  whicE  the  com- 
mon  law,  or  the  civil  law  where  that  prevails,  has  provided 
for  the  government  of  such  business,  and  those  which  the 
States,  in  the  regulation  of  their  domestic  concerns,  have 
established  affecting  commerce,  but  not  regulating  it  with- 
in the  meaning  of  the  Constitution.  Jn  fact  congres- 
sionaLJfigislation  is  onl^  necessary  to  cure  defects  m 
existing  laws,  as  the}'  are  discovered,  and  to  adapt  such 
laws  to  new  developments  of  trade.^  Inaction  by  Con- 
gress is  equivalent  to  a  declaration  that  the  commerce 
under  its  control  shall  remain  free  and  untrammelled.* 

The  lines  of  distinction  between  congressional  and 
state  jurisdiction  will  be  best  understood  by  examining 
the  leading  cases,  classified  with  reference  to  the  subject- 
matter  involved. 

1  Welton  V.  Missouri,  91  U.  S.  276. 

»  HaU  V.  DeCuir,  96  U.  S.  486,  49a 

»  Welton  V.  Missouri,  91  U.  S.  276;  Brown  v.  Houston,  114  U.  S. 
622;  Walling  v,  Michigan,  116  U.  S.  446;  Bobbins  v.  Slielby  Taxing 
District,  120  U.  S.  489. 
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1 .  As  to  regulations  affecting  the  navigation  of  public 
waters : 

The  State  of  New  York  granted  to  Robert  Fulton  and  his 
associates,  in  consideration  of  the  valuable  service  rendered 
in  bringing  the  steamboat  into  practical  use,  the  exclu- 
sive right  to  navigate  the  waters  of  the  State  with  vessels 
propelled  by  steam  for  a  series  of  years.    The  act  was 
held  void  so  far  as  concerned  the  waters  which  constituted 
^^the  highways  of  foreign  and  interstate  commerce.* 
^^'\l'h6  8tate  of  Alabama  passed  an  act'  requiring"  the* 
>  f  own^e^  of  steamboats  navigating  the  waters  of  the  State, 
'  ^before  the  boat  should  leave  the  port  of  Mobile,  to  file  a 
statement  with   the   probate  judge   of  Mobile   County, 
setting  forUi  the  names,  residence,  and  interests  of  the 
owners.    This  was  held  invalid  so  far  as  it  related  to 
vessels  enroUea.and  licensed  for  trade  under  the  laws  of 
Congress." 

A  statute  of  LoutSj^ana  imposing  a  license  tax,  not  on 
the  vessels  as  property^  but  on  the  business  of  owning  and 
operating  towboats  between  New  Orleans  and  the  Gulf  of 
Mexico,  is  invalid,  as  it  ^ts  a  price  on  the  privilege  of 
navigating  the  Mississippi." 

2.  As  to  regulations  affecting  the  bringing  into  a  State 
of  propei-ty  from  another  State  or  country : 

The  State  of  Maryland  passed  an  act  requiring  import- 
ers of  goods  to  take  out  a  license  and  pay  a  license  fee 
therefor.  But  this,  whether  regarded. as  the  imposition  of 
a  tax,  or  a  mere  regulation,  imposed  a  restraint,  condition, 
or  burden  upon  engaging  in  foreign  commerce,  and  was 

1  GibboiiB  r.  Ogden,  9  Wlieat  1. 

3  Sinnot  v.  Darenport,  22  How.  227.  See  Foster  o.  Master,  &c., 
04  U.  S.  246 ;  Steamship  Co.  v.  Port  Wardens,  6  Wall.  31. 

B  Moran  v.  New  Orleans,  112  U.  S.  69.  Compare  with  these  cases 
those  on  page  66,  ante.  A  vessel  which  in  going  between  the  ports 
of  the  same  State  passes  upon  the  high  seas  is  subject  to  congressional 
regulation,  and  is  not  engaged  in  purely  domestic  commerce.  Lord 
17.  Steamship  Co.,  102  U.  S.  541 ;  Pacific  C.  S.  S.  Co.  v.  Com'rs,  18 
Fed.  Rep.  10. 
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tjaerefore  an  eQci:09.chment  upon  the  powers  of  Congress. 
No  more  important  regulation  can  well  be  imposed  than 
that  of  taxation,  and  a  taxation  of  the  importer  because 
of  his  business  as  importer  is  manifestly  equivalent  to  a 
tax  on  the  business  itself.^ 

A  statute  imposing  a  license  tax  upon  persons  dealing 
in  goods  not  produced  in  the  State,  while  imposing  up 
corresponding  tax  upon  those  dealing  in  goods  which  are 
the  product  of  the  State,  is  inoperative.  It  cannot  be 
supported  as  imposing  a  tax  upon  a  calling.^ 

The  State  of  Tennessee  imposed  a  tax  upon  all  persons 
selling  goods  by  sample.  It  was  held  void  as  applied  to  a 
salesman  for  an  Ohio  house  soliciting  orders  for  goods  to 
be  sent  from  Ohio,  notwithstanding  the  citizens  of  Tennes- 
see were  subjected  to  the  same  law.' 

A  law  requiring  an  inspection  on  the  hoof  before  slaugh* 
ter  of  all  animals  to  be  used  as  food  prevents  the  intro- 
duction of  sound  meat  killed  in  other  States,  and  is 
^        therefore  invalid.* 

A  State  ma}*  not  forbid  the  sale  of  liquor  in  the  original 
package  by  the  person  who  brought  it  into  the  State  »om 
another  State,  liquor  being  an  article  of  commerce.*^      \ 

1  Brown  v.  Maryland,  12  Wheat.  419, 437 ;  Low  v.  Austin,  13  Wall. 
29.  But  articles  imported  may  be  taxed  after  they  have  passed  from 
the  hands  of  the  importers,  even  though  they  remain  in  the  original 
package.    Waring  v.  The  Mayor,  8  Wall.  110. 

^  Welton  V.  Missouri,  91  U.  S.  275.  The  same  principle  is  applied 
in  Cook  V.  Pennsylvania,  97  U.  S.  566 ;  Guy  v.  Baltimore,  100  U.  S. 
434 ;  Tiernan  v.  Rinker,  102  U.  S.  123.  In  Walling  v,  Michigan,  116 
U.  S.  446,  a  tax  on  selling  goods  to  be  shipped  into  the  State,  or  on 
soliciting  sales  of  such  goods,  was  held  bad  when  no  such  tax  was  laid 
in  case  of  the  home  product. 

8  Robbins  t;.  Shelby  Taxing  Dist.,  120  U.  S.  489.  The  same  rule 
was  followed  in  Asher  v.  Texas,  128  U.  S.  129. 

^  Minnesota  v.  Barber,  136  U.  S.  313 ;  so,  of  a  law  forbidding  the 
sale  of  meat  more  than  one  hundred  miles  from  the  place  of  slaughter, 
unless  inspected  there.  Brimmer  v,  Rebman,  138  U.  S.  78.  So  if 
flour  f^om  other  States  must  be  inspected,  while  domestic  flour  qeed 
not  be.    Voight  v.  Wright,  11  Sup.  Ct.  Rep.  855. 

^  Leisy  v,  Hardin,  185  U.  S.  100.    The  court  having  before  decided 
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« 

NQ|r  may  a  State  prohibit  the  driving  or  conveying  of 
Texan,^  Mexican,  or  Indian  cattle  into  it  during  certain 
seasons  of  ^e  3'ear.^ 

8.  As  to  regulations  affecting  Uie  bringing  into  a  State 
of  persons  from  another  State  or  oountr}* : 

Tlie  State  of  New'foric  required  every  master  of  a  ves- 
sel bringing  passengers  h<Qm  other  countries,  and  landing 
them  within  its  limits,  to  pay  to  the  State  a  certain  ram 
per  head  for  every  such  passenger.  This  requirement  was 
dearly  within  the  principle  of  the  ca^s  above  referred  to, 
and  was  also  held  unauthorized.'  Sa-|in  act  which  im- 
posed a  burdensome  condition  on  the  shipi^aster  with  an 
alternative  payment  of  a  small  sum  of  mon^sjf  for  each 
passenger  landed,  was  held  void  as  being  a  tax.  on  the 
shipowner  for  the  right  to  land  the  passenger,  and  in 
effect  a  tax  on  the  passenger  himself.*    An  act  requiring^ 

that  80  long  as  imported  property  remained  in  the  original  package  in 
the  hands  of  the  importer  it  had  not  been  mingled  with  the  mass  of 
the  property  in  the  State ;  and,  also,  in  Bowman  v.  Chicago,  &c.  Rj. 
Co.,  125  U.  S.  466,  tliat  a  State  conld  not  forbid  the  bringing  of  liquor 
into  it  from  another  State,  this  decision  was,  perhaps,  to  be  expected. 
But  to  avoid  its  effect  Congress  almost  immediately  passed  an  act  pro- 
viding that  all  liquors  transported  into  any  State  or  remaining  therein 
for  nse  should,  upon  arrival  in  the  State,  be  subject  to  its  laws  as 
though  produced  there,  and  should  not  be  exempt  therefVom  by 
reason  of  being  introduced  therein  in  the  original  package.  26  StaL 
at  Large,  313.  A  question  at  once  arose  whether  the  State  laws,  held 
void  as  to  interstate  traffic  in  Leisy  t;.  Hardin,  became  operative  by 
reason  of  this  statute,  or  whether  it  was  necessary  to  re-enact  thera 
after  its  passage.  It  was  determined  that  they  did  not  need  re-enact- 
ment; that  the  statute  merely  removed  the  impediment  to  their 
operation  caused  by  the  commerce  clause  and  the  inaction  of  Con- 
gress.   Wilkerson  t%  Rahrer,  11  Sup.  Ct  Rep.  865. 

1  Railroad  Co.  v.  Husen,  95  U.  S.  465. 

*  Passenger  Cases,  7  How.  283. 

'  Henderson  v.  Mayor,  92  U.  S.  259 ;  followed  in  People  v,  Com- 
pagnie,  &c.,  107  U.  S.  59.  In  New  York  r.  Miln,  11  Pet.  103,  it  was 
held  that  the  State  might  require  a  report  from  masters  of  vessels  of 
the  names  of  passengers,  as  being  a  proper  police  regulation.  But 
this  case  is  criticised  in  Henderson  v.  Mayor,  supra.  It  is,  however, 
entirely  competent  for  the  United  States  to  levy  a  tax  upon  each 
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State  ofiScer  to  satisfy  himself  whether  a  passenger  is  deaf, 
dumb,  crippled,  <&c.,  and  likely  to  become  a  public  charge, 
forbidding  any  such  person  to  land  unless  the  master  or 
owner  give  a  bond  to  indemnify  every  city,  &c.,  in  the 
State,  ftom  loss  from  such  landing,  is  likewise  void.^ 

4.  As  to  regulations  affecting  the  sending  from  a  State 
of  property  to  another  State  or  country : 

The  State  of  California  imposed  a  stamp  duty  upon  the 
bills  of  lading  of  all  goods  sent  out  of  the  State.  This 
law,  operating  directl}^  upon  foreign  and  interstate  com- 
merce, was  clearly  invalid.^  So  a  State  cannot  forbid  the 
conduction  from  it  in  pipes  of  natural  gas.* 

On  the  other  hand  the  mere  fact  that  property  produced 
in  the  State  is  ready  for  shipment  and  that  the  owner  in- 
tends to  ship  it,  will  not  exempt  it  from  State  taxation ;  ^ 
nor,  if  liquor  distilling  is  forbidden,  ma}*  liquor  be  manu- 
factured, solely  because  it  is  intended  for  export.* 
)  5.  As  to  regulations  of  the  business  of  carrying  prop- 

\  '     erty  and  persons  in  the  prosecution  of  foreign  and  inter- 
state commerce: 

The  State  of  Pennsylvania  imposed  a  tax  to  be  paid  by 
railroads  upon  freights  taken  up  within  the  State  and  car- 
ried out  of  it,  and  taken  up  without  the  State  and  brought 
within  it.  This  was  a  tax  upon  interstate  commerce,  and 
was  pronounced  invalid  accordingly.* 

It  likewise  imposed  a  tax  upon  the  gross  receipts  of  cor- 
porations carrying  on  the  business  of  transportation  be- 
tween it  and  foreign  countries.  As  the  fares  and  freights 
received  for  transportation  are  an  essential  ingi*edient  of 

passenger  brought  into  the  country.  Head  Money  Cases,  112  U.  Q. 
680.  \ 

^  Chy  Lung  v.  Freeman,  92  U.  S.  275,  where  this  legislation  is  \, 
characterized  as  "  most  extraordinary." 

*  Almy  V.  California,  24  How.  169. 

*  State  V.  Indiana  &  O.  Gas  Co.,  120  Ind.  676. 

*  Coe  ».  Errol,  116  U.  8.  517. 
6  Kidd  V.  Pearson,  128  U.  S.  1. 
«  Case  of  Stete  Freight  Tax,  16  Wall.  232. 
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commerce,  such  a  tax  is  a  barden  on  commerce  which  a 
State  esannot  impose.^ 

A  New  Jersey  ferry  corporation  which  had  leased  a 
wharf  in  r^nnsylvania,  at  which  it  lauded  passengers,  is 
not  taxable  4k  JPennsylvania  upon  its  capital  stock,  such 
tax  being,  in  eSsct,  either  upon  its  right  to  use  navigable 
public  waters,  orNipon  its  property  because  used  in  inter- 
state commerce.^ 

A  state  may  not  impose  upon  sleeping-cars  owned  by 
non-residents  and  having  no  situs  in  the  State,  a  privilege 
tax  because  the}'  pass  into  and  out  of  the  State  in  inter- 
state journe3's.* 

The  State  of  Louisiana  enacted  a  law  to  compel  all  car- 
riers of  passengers  to  provide  equal  and  impartial  accom- 
modations to  those  applying  for  carriage,  irrespective  of 
race,  color,  or  previous  condition.  So  far  as  this  applied 
to  vessels  transporting  passengers  from  Louisiana  into 
other  States,  it  was  held  inoperative.^ 

The  Illinois  statute  forbidding  a  greater  charge  by  rail- 
roads for  a  shorter  than  for  a  longer  haul  of  freight  in  the 
same  direction  was  held  to  have  no  application  to  freight 
taken  up  within  the  State  and  carried  outside  of  it^ 

1  Philadelphia  S.  S.  Co.  v.  Pennsylyania,  122  U.  S.  826.  The  same 
rule  is  applied  to  gross  receipts  from  transportation  of  freight  and 
passengers  between  the  States.  Fargo  v.  Michigan,  121  U.  S.  230; 
State  u.  Woodruff  P.  C.  Co.,  114  Ind.  166. 

2  Gloucester  Ferry  Co.  v.  Pennsylvania,  114  U.  S.  196. 

*  Pickard  v,  Pullman  Car  Co.,  117  U.  S.  84.  Nor  may  a  license 
tax  be  imposed  upon  the  agent  of  a  foreign  express  company. 
Crutcher  v.  Kentucky,  11  Sup.  Ct.  Rep.  861.  Nor  upon  the  agent  of 
a  railroad,  situated  in  a  distant  State,  who  solicits  travel  over  that 
road,  though  every  railroad  agent  in  the  State  is  subject  to  a  like 
tax.  McCall  v.  California,  186  U.  S.  104.  Nor  may  a  non-resident 
railroad  company,  whose  road  forms  a  part  of  a  line  of  interstate 
transit,  be  taxed  for  maintaining  in  a  State  an  office  in  furtherance 
of  its  business.    Norfolk,  &c.  R.  R.  Co.  v.  Pennsylvania,  186  U.  S.  114. 

«  Hall  V,  De  Cuir,  96  U.  S.  486. 

«  Wabash  Ry.  Co.  v.  Illinois,  118  U.  S.  657.  The  rules  laid  down 
in  the  cases  cited  under  this  head  have  been  applied  as  well  to  com' 
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A  statute  of  Pennsylvania  imposed  a  tax  on  the  capital 
stock  of  every  railroad  and  car  company,  in  the  propor- 
tion which  the  namber  of  miles  operated  by  it  within  the 
State  bore  to  the  whole  number  operated  by  it  everywhere. 
It  was  upheld  as  to  the  non-resident  Pullman  Car  Com- 
pany, because  it  had  within  the  State  constantly  engaged 
in  its  business,  though  mainly  operated  in  interstate  jour- 
ne3's,  a  certain  number  of  its  cars,  which  thus  acquired  a 
situs  there  for  taxation,  the  tax  being  in  reality  upon  the 
cars,  as  property.* 

The  particular  statement  of  these  cases  will  suffice  for 
our  purpose. 

In  the  cases  above  mentioned,  the  state  legislation  in- 
vaded a  domain  which  is  appropriated  exclusively  to  the 
national  power.  But  the  regulation  of  the  internal  police 
(^^  of  the  State  is  with  equal  exclusiveness  left  to  the  States, 
>  so  far  as  its  rules  will  operate  ojoly  within  its  own  limits, 
^  even  though  indirectlj'  foreign  and  interstate  commerce 
^  may  be  affected  by  it.^  Therefore  a  state  law  granting  to 
a  state  corporation  the  exclusive  right  for  a  term  of  years 
to  control  the  slaughtering  of  cattle  in  and  near  to  one  of 
its  cities,  and  requiring  that  all  cattle  and  other  animals 
intended  for  sale  or  slaughter  in  that  district  shall  be 
brought  to  the  yards  and  slaughter-houses  of  the  cor- 
poration, and  authorizing  the  corporation  to  exact  certain 
presciibed  fees  for  the  use  of  its  wharves  and  for  each  ani- 
mal landed  or  slaughtered,  may  be  maintained  as  a  state 

miinication  by  telegraph  as  to  commeroe  by  rail  or  water.  Telegraph 
Co.  V.  Texas,  106  U.  S.  460 ;  Leioup  v.  Mobile,  127  U.  S.  640 ;  W.  U. 
Tel.  Co.  V.  Alabama.  182  U.  S.  472. 

1  PuUman  P.  C.  Co.  v.  Pennsylvania,  11  Sup.  Ct.  Rep.  876.  There 
was  strong  dissent  in  the  case.  The  majority  distinguish  this  tax 
from  an  occupation  or  license  tax,  or  a  tax  on  the  right  of  transit, 
and  extend  the  doctrine  of  W.  U.  Tel.  Co.  v.  Massachusetts,  126  U.  S. 
630,  where  a  like  tax  on  fixed  property  was  sustained,  to  cover  this 
case. 

3  Pervear  v.  Commonwealth,  6  Wall.  475 ;  United  States  v.  DeWitt, 
0  WaU.  41 ;  Sherlock  v.  Allen,  93  U.  S.  99. 
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Fegubbliion  of  police.^  So  the  regalation  of  the  sale  of  in* 
toxicating^ drinks  within  a  State  belongs  to  the  State  itself, 
and  it  may^r^quire  the  taking  out  of  a  license  as  a  condi- 
tion to  the  dealing  in  intoxicating  drinks,  whether  of  home 
or  foreign  produetiop,  or  may  pn^bit  the  sale  of  such 
drinks  as  a  beverage,  tacluding  those  imported  after  they 
have  passed  from  the  handd.  of  the  importer  and  become  a 
part  of  the  general  merchaiidise  of  the  State.^  So  it  is 
competent  to  requii^  railroad  coippanies  to  advertise  an- 
nually,  and  adhere  through  the  year  to  a  tariff  of  fares^' 
So  it  may  provide  for  separate,  if  equals  accommodation  in 
public  convej'ances  within  it  of  white  and  colored  per- 
sons.^ So  a  State  may  make  any  person  who  has  Texas 
cattle,  which  have  not  wintered  north  of  a  certain  line, 
liable  for  damage  done  by  them  to  other  cattle  through  the 
communication  of  disease.^  Many  other  cases  of  regtda* 
tion  will  be  hereafter  refeiTed  to.  -r       ' 

Concurretit  Jurisdiction.  —  An  j^xam£le  of  state  regular 
tion  on  a  subject  which  may  at  the  discretioiT  of  "Congress 
be  brought  within  its  control,  is  to  be  seen  in  the  state 
pilot  laws  and  harbor  regulations.  These  have  been  rec- 
ognized and  their  validity  sustained  from  the  organization 
of  the  government^  The  States  may  also  pass  quai*an* 
tine  laws  for  their  own  protection  against  the  introduction 
of  disease  from  other  States  or  foreign  countries ;  "^  but  the 
power  that  controls  the  foreign  and  interstate  commerce 
of  the  country  must  undoubtedly  have  the  authority  to 
take  this  subject  under  its  control  as  a  pait  pf  its  com- 

1  Slaughter  House  Cases,  16  Wall  36. 

3  License  Cases,  6  How.  504 ;  License  Tax  Cases,  6  Wall.  462. 

«  Railroad  Co.  v.  Fuller,  17  Wall.  660. 

«  LouisTille,  &c.  Rj.  Co.  v.  Mississippi,  183  U.  S.  687. 

»  Kimraish  v.  Ball,  129  U.  S.  217. 

•  Cooley  r.  Wardens,  &c.,  12  How.  299 ;  The  James  Gray  v.  The 
John  Fraser,  21  How.  184 ;  Steamship  Co.  v.  Joliffe,  2  Wall.  450.  But 
the  regulations  must  not  discriminate  between  vessels  from  different 
States.    Spraigne  v.  Thompson,  118  U.  S.  90. 

7  License  Cases,  6  How.  604,  632;  Railroad  Co.  v.  Husen,  96  U.  & 
465;  Morgan's  S.  S.  Co.  t;.  Louisiana,  118  U.  S,  466* 
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mercial  regulations.  The  States  may  also  regulate  the 
taking  of  fish  in  navigable  waters  within  their  limits ;  ^  and 
may  require  that  all  locomotive  engineers  running  engines 
in  the  State,  even  though  engaged  in  interstate  transpor- 
tation, shall  be  examined  for  col6r  blindness.* 

Bridges,  Dams,  and  Ferriea.  —  In  general,  every  State 
establishes,  regulates,  and  improves  the  highways  within^ 
its  own  limits  at  discretion,  and  this  is  as  true  of  highways  ^^ 
by  water  as  it  is  of  any  others.  Sometimes  the  regula-  I 
tions  go  to  the  extent  of  establishing  practical  monopolies ;  t 
as  in  case  of  provisions  in  the  lumber  regions  of  the  coun- 
try,  under  which  rafting  companies  are  empowered  to  take 
control  of  all  logs  thrown  into  a  public  stream,  and  raft 
them  to  their  destination,  as  the  owners  may  direct.  The 
States  may  also  establish  ferries  across  navigable  waters, 
and  require  the  owners  of  ferry-boats  to  take  out  licenses 
for  running  them,  and  paj'  fees  therefor.'  So  the  States 
ma}'  cause  the  navigable  streams  within  their  limits  to  be 
improved,  and  impose  tolls  on  those  making  use  of  them 
to  defray  the  expense.^  But  when  a  stream  in  its  natural 
state  constitutes  a  highway  for  foreign  or  interstate  com- 
merce^it'is,  as  we  have  alread}^  seen,  to  be  cbilStd^red  as 
constituting  a  part  of  the  navigable  waters  of  the  Union, 
and  as  such  it  is  subject  to  the  superior  regulation  and 
control  of  the  United  States.®  A  State  may  authorize  the 
bridging  of  a  river  constituting  a  part  of  the  navigable 
waters  of  the  Union,  even  though  the  bridge  may  to  some 
extent  be  an  impediment  to  commerce  which  is  carried  on 

^  Manchester  v.  Mftgsacbasetts,  11  Slip.  Ct.  Rep.  559. 
2  Smith  V.  Alabama,  124  U.  S.  465. 

*  United  States  v.  The  James  Morrison,  Newb.  Adm.  241 ;  'Conway 
r.  Taylor,  1  Black,  603 ;  Ferrv  Co.  v.  East  St.  Louis,  107  U.  S.  365. 

*  Mobile  V,  Kimball,  102  u'  S.  691 ;  Huse  v.  Glover,  119  U.  S.  543 ; 
Sands  v.  Manistee  Imp.  Co.,  123  U.  S.  288;  Palmer  t\  Cuyahoga  Co., 
8  McLean,  226. 

5  As  to  what  are  navif^able  waters  of  the  United  States,  see  Will- 
son  V.  Blackbird  Creek  Marsh  Co.,  2  Pet.  245;  The  Daniel  Ball,  10 
Wall.  557 ;  The  Montello,  20  WaU.  480. 
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Dpon  the  river  under  the  protection  of  federal  law.^  The 
ordinance  of  1787  for  the  government  of  the  Northwest 
i^rriiory  provided  that  ail  navigable  waters  of  the  terri- 
tory should  be  common  highways  and  forever  free ;  and  like 
provisions  are  in  the  enabling  acts  under  which  California, 
Louisiana,  and  Oregon  became  States.  These  provisions 
do  not  prevent  these  States,  or  those  formed  out  of  the 
Northwest  Territory,  from  interfering  with  the  navigation 
of  rivers  by  the  erection  of  bridges  over  them.* 

State  Ditties  on  Imports  and  Exports. — Further  to  pBet^, 
elude  interference  with  the  control  by  Congress  over  com- 
merce it  is  declared  by  the  Constitution  that  no  State  shall, 
without  the  consent  of  Congress,  lay  au}^  imposts  or  duties 
on  imports  or  exports,  except  what  may  be  absolutely 
necessary  for  executing  its  inspection  laws.'  The  im_ports 
and  exports  here  intended  are  imports  from  and  exports  to 
foreign  countries  only.^    The  clause  has  no  reference  to 

1  Gilman  v.  Philadelphia,  3  Wall  718 ;  Etcanaba  Co.  v.  Chicago, 
107  (J.  S.  678;  CardweU  v.  American  Bridge  Co.,  118  U.  S.  205; 
Hamilton  v.  Vicksburg,  &c.  R.  R.  Co.,  119  U.  S.  280;  Willamette 
Bridge  Co.  ».  Hatch,  125  U.  S.  1.  In  the  Wheeling  Bridge  Case,  13 
How.  518,  it  was  held  that  such  a  bridge  could  be  abated  by  a  federal 
court  if  its  advantage  to  the  general  business  of  the  country  was  not 
so  great  as  to  overbalance  the  inconvenience  caused  by  it  But  the 
force  of  that  decision  is  affected  seriously  by  the  Willamette  Bridge 
case,  supra,  where  it  it  said  that  in  the  Wheeling  case  the  principles 
of  international  law  were  applied,  and  that  no  inference  is  to  be 
drawn  from  it  that  federal  courts  claim  authority  to  regulate  all 
bridges  below  ports  of  entry,  and  to  treat  State  legislation  in  such 
cases  as  void. 

«  Escanaba  Co.  v.  Chicago.  107  U.  S.  678 ;  CardweU  v.  American 
Bridge  Co.,  118  U.  S.  205 ;  Hamilton  v,  Vicksburg,  &c.  R.  R.  Co.,  119 
U.  8.  280 ;  WiUamette  Bridge  Co.  p.  Hatch,  125  U.  S.  1.  Nor  from 
charging  reasonable  toll  for  the  use  of  improvements  in  them.  Huse 
V.  Glover,  119  U.  S.  548 ;  Sands  v.  Manistee  Imp.  Co ,  123  U.  S.  288. 
The  word  "free"  refers  to  the  imposition  of  duties  upon  the  right  to 
navigate  and  to  discriminations  against  citizens  of  other  States,  not  to 
physical  obstructions. 

«  Const.,  Art.  I.  §  10,  cl.  2. 

«  Brown  v.  Houston,  114  U.  S.  622 ;  Woodruff  v.  Ftoham,  8  WaU.  12a 
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persons.^  A  State  Id  the  execotion  of  its  inspection  laws 
ma}'  lay  a  reasonable  charge  upon  goods  produced  in  it 
which  are  to  be  sent  bej^ond  its  borders,^  but  it  is  believed 
that  a  State  cannot  levy  a  tax  upon  property  because  of 
the  intent  of  the  owner  to  export  it  to  another,  or  dis*^ 
critninaCe  in  taxation  between  articles  intended  for  con- 
sumption within  the  State  and  those  sold  to  be  taken  into 
another.* 

Federal  Duties  09i  Meports.  —  On  the  other  hand  Con- 
gress  is  forbidden,  to  la}'  any  tax  oFduty  on  aiticles  ex- 
ported from  any  State.^  A^  Sfflall  fee  for  a  stainp  required 
to  be  placed  upon  tobacco  intended  to  be  sent  out  of  the 
State,  is  not  a  tax  within  this  clause.^ 

Tonnage  Duties.  —  Xh©  States  are  also  forbidden,  with- 
out the  consent  of  Congress,  to  lay  any  duty  of  tonnage.* 
It  is,  therefore,  not  competent  to  levy  dues  ~upon  vessels 
measured  by  their  capacity,^  nor  indeed  any  dues  at  all 
which  are  imposed  upon  the  vessels  as  instruments  of  com- 
merce, or  are  levied  for  the  mere  privilege  of  trading  to  a 
port*  But  owners  of  vessels  ma-v  be  taxed  by  the  State 
for  their  interests  in  them  as  property,  by  the  same  stand- 
ards employed  in  other  cases.*  Wharfage. jjijes  are  not 
taxes,  and  they  may,  therefore,  be  laid  in  proportion  to 
tonnage.^* 

1  People  V.  Compftgnie,  &c.,  107  U.  S.  60. 

2  Turner  v,  Maryland,  107  U.  S.  38. 

>  Jackson  Iron  Co.  v.  Auditor-General,  82  Mich.  488. 
*  Const.,  Art.  I.  §  9,  cl.  6. 

6  Pace  V.  Burgess,  92  U.  S.  872. 
«  Const.,  Art.  I  §  10,  cl.  3. 

7  Cannon  v.  New  Orleans,  20  Wall.  677 ;  State  Tonnage  Tax  Case, 
12  Wall.  204 ;  Inman  Steamship  Co.  i'.  Tinker,  94  U.  S.  288. 

^  Steamship  Co.  0.  Port  Wardens,  6  Wall.  81 ;  Peete  v.  Morgan, 
19  Wall.  681 ;  Transportation  Co.  v.  Wheeling,  99  U.  S.  273. 

^  Peete  v.  Morgan,  19  Wall.  681.  Only,  however,  where  they  have 
their  home  situs,    St.  Louis  v.  Ferry  Co.,  11  Wall.  423. 

15  Packet  Co.  v.  Keokuk,  96  U.  S.  80;  St.  Louis  ».  Ferry  Co.,  U 
Wall.  428;  Packet  Co.  r.  Catlettsburg,  106  U.  S.  669;  Transportation 
Co.  V.  Parkersburg,  107  IT.  S.  091. 
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Preferences. — An  important  restriction  ia  imposed  upon 
the  power  of  Congress  in  the  provision  that  ^^  no  prefer- 
ence shall  be  given  by  an}*  regulation  of  commerce  or  rev- 
enue to  the  ports  of  one  State  over  those  of  another ;  nor 
shall  vessels  bound  to  or  from  one  State  be  obliged  to 
enter,  clear,  or  pay  duties  in  another."  ^  The  provision 
is  plain,  simple,  and  just,  and  requires  no  comment.' 

Possession  of  Imported  Goods.  — ^  Goods  imported  but 
not  yet  delivered  to  the  importer  are  in  the  custody  of  the 
United  States,  and  process  from  state  courts  will  not  reach 
them.  They  can  only  be  delivered  to  the  person  entitled 
to  receive  them  under  the  laws  of  Congress.* 

Section  III.  —  Naturalization. 

The  ConsHtuHon.  —  Congress  is.Curtlier  eqapowered  "  to 
establish  an  uniform  rule  of  naturalization."  ^  .Nat^raliza;^ 
I4<^n  ia  the  act  by  which  the  '^ghts,  privileges,  and  im- 
munities of  citizenship  are  conferred  upon  a  person  born 
an  alien.  There  is  no  doubt  that,  when  Congress  has  pre- 
scribed a  rule,  its  power  is  exclusive,  since  an}*  regulation 
by  a  State,  not  in  force  in  ever}*  other  State,  would  break 
the  rule  of  uniformity.*  The  States  have,  therefore,  by 
their  assent  to  this  provision,  made  Congress  the  exclu- 
sive depositary  of  the  power  to  confer  citizenship.* 

A  cltjzen,  in  the  jTuU  acceptation  of  that  term,  may  be 
saii^rto  be  a  member  of  the  civil  state  entitled  to  all  itd 
privileges.  The  principal  differences  in  privilege  between 
an  alien  and  a  citizen  consist  in  these :  the  former  when 
he  resides  in  the  country  is  there  by  sufferance  merely ;  he 

1  Const,  Art  I.  §  9,  cl.  6. 

3  It  was  somewhat  considered  in  the  Wheeling  Bridge  Case,  18 
How.  421. 

«  Harris  v.  Dennie,  3  Pet  292.  *  Const.,  Art  I.  §  8,  cl.  4. 

^  Chirac  v.  Chirac,  2  Wheat.  269 ;  Houston  t;.  Moore,  5  Wheat. 
1,  48 ;  Thurlow  t;.  Massachusetts,  6  How.  604 ;  Smith  v»  Tomer,  7 
How.  283. 

«  United  States  v.  Yillato,  2  Dall.  870. 
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cannot  own  real  estate  therein,  and  he  cannot  exercise  po- 
litical rights.  But  these  differences  do  not  always  exist : 
the  States  of  the  Union  recognize  fully  the  right  of  aliens 
to  reside  within  their  limits  without  hindrance,  and  in 
many  States  they  are  permitted  freely  to  hold,  convey,  and 
transmit  to  their  descendants  real  estate.  No  less  than 
twelve  of  the  States  also  permit  aliens,  after  a  short  resi- 
dence therein,  and  after  declaring  their  intention  to  be- 
come citizens,  to  exercise  the  elective  franchise.  When 
an  alien  is  thus  given  the  privilege  permanently  to  reside 
within  a  State,  and  to  hold  propert}'  of  all  kinds  therein, 
and  to  exercise  the  privilege  of  suffrage,  the  distinction  in 
right  and  privilege  and  immunity  between  him  and  a  citi-^ 
zen  is  not  very  plain.  Indeed,  as  the  suffrage  would  seem 
peculiarly  to  belong  to  citizens,  and  as  the  voter  for  repre- 
sentatives in  the  state  legislature  ma}'  vote  for  representa- 
tives in  Congress  also,^  it  would  seem  that  there  might  be 
some  question  whether  a  State  could  confer  upon  an  alien 
this  high  privilege.  It  is  a  question,  however,  which  has 
never  been  made.  One  privilege,  at  least,  the  State  could 
not  confer  upon  an  alien.  Without  the  power  of  natural- 
ization she  could  not  give  him  as  a  citizen  a  title  to  all 
those  privileges  and  immunities  of  citizens  of  the  seve- 
ral States  which  the  federal  Constitution  guarantees  and 
secures.^ 

Section  IV.  —  Bankruptcy. 

"t  T?ie  Constitution,  —  Congress  may  also  establish  "  uni- 

ijuform  laws  on  the  subject  of  bankruptcy  throughout  the 
United  States."  *  This  is  a  power  which  Congress  may  or 
may  not  exercise,  and  when  It  abstains  from  doing  so,  the 
States  are  at  libert}'  to  legislate  on  ^Ihe-^bject.  Never- 
theless their  legislation  must  yield  to  the^uinform  laws 
whenever  Congress  shall  see  fit  to  pass  them.*   ThepQwer 

1  Const.,  Art  I.  §  2,  d.  1.  «  Const.,  Art.  IV.  §  1,  cl.  1. 

«  Const.,  Art.  I/§8,  cl.  4. 

*  Sturges  u.  Crowninshield,  4  Wheat.  122;  Ogden  v.  Saunders, 


^lT 


POWBBS  OF  GOKGBKSS.  81 

loC^CoDgress  extends  to  voluntary  as  well  as  involuntary 
bankiHmtcy ;  and  though  formerly  merchants  and  traders 
alone  wetcksubjected  to  the  bankrupt  laws,  it  is  competent 
for  Congress  tQ  bring  all  persons  within  their  purview.^ 

Mcemptions.  —  A  bankrupt  law  may  recognize  and  give 
to  those  who  become  subject  to  its  provisions  the  benefit 
of  the  exemption  laws  of  the  States  in  which  they  re- 
spectively reside,  and  the  fact  that  these  differ  in  liberality 
is  not  to  be  regarded  as  depriving  the  bankrupt  law  of  the 
character  of  uniformity.'  Indeed  this  is  a  just  and  equal 
rule,  since  the  bankrupt's  debts  are  contracted  on  the  un- 
derstanding that  he  is  entitled  to  the  exemptions  provided 
by  the  laws  of  his  own  State,  and  creditors  cannat  com- 
plain when  he  is  allowed  them.  -^ 

Section  V.  —  Thb  Cukbenct. 

Coining  Money  and  regulating  its  Vcd^-  —  Among  the 
most  important  of  the  powers  conferred  upon  Congress  is' 
that  ^'  to  coin  money  and  regelate  the  value  thereof  and 
of  foreign  coin."*  Thisjgower  would  seem  to  be  made 
exdusive  by  the  further  provision  that  no  State  shall 
^*  coin  money,"  or  '^  make  anything  but  gold  and  silver  a 
tender  in  pa3'ment  of  debts."  ^    The  general  purpose  in- 

12  Wheat  213 ;  Baldwin  v.  Hale,  1  Wall  223 ;  Ex  parte  Eames,  2 
Story,  322. 

1  Re  California  Pac.  R.  R.  Co.,  3  Sawjer,240;  /2e  SiWerman, 
1  Sawyer,  410;  2  Abb.  U.  S.  243. 

3  Re  Smith,  2  Woods,  458 ;  Re  AfTold't  Estate,  16  Am.  Law  Heg. 
624.  There  are  other  decisions  on  the  subject,  and  some  of  them  are 
in  conflict.  See  Re  Deckert,  10  Bank.  Reg.  1 ;  Re  Shipman,  14  Bank. 
Reg.  570. 

*  Const.,  Art  I.  §  8,  d.  6. 

*  Const,  Art.  I.  §  10,  cl.  1.  Practically,  the  power  is  made  exclasive, 
though  doubtless  the  States  might  legislate  on  the  subject  of  legal 
tender,  if  at  any  time  the  legislation  of  Congress  should  be  found  not 
fttUy  to  cover  the  subject  And  possibly  a  State  might  establish  stand- 
ards differing  from  those  fixed  by  Congress,  for  the  discharge  of 
contracts  subsequently  made  within  the  State.    But  when  Congress 
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tended  to  be  accomplished  by  these  provisions  vas,  to 
confer  apon  Congress  the  power  of  general  regulation  of 
the  currency  of  the  country,  with  a  view  to  unifoiinity. 

To  coin  money  is  to  stamp  pieces  of  metal  for  use  as 
a  medium  of  exchange  in  commerce,  according  to  fixed 
standards  of  value.  When  money  is  thus  coined  and 
valued  by  sovereign  authority,  and  when  by  law  no  other 
standard  exists,  it  would  by  force  of  these  facts  become  a 
lawful  tender  ;  but  where  money  is  coined  of  two  or  more 
metals,  it  is  usual  to  i-estrict  the  legaTteoder  quality  of  the 
baser  metal  to  small  sums,  as  has  been  done  with  silver, 
copper,  and  nickel  coins  in  this  country. 

Legal  Tender  Paper. — In  1872  it  was  decided  that 
Congress  has  ppwer^to  irmhp.  t.rpmiiiry  notes  a  legal  tender 
in  the  payment  of  debts  previously  as  well  as  subsequently 
contracted.'  It  was  not  agreed  from  what  clause  or  por- 
^jf^n  of  tljp  Tonstitiitinn  thia  poty^r  is  derived  ;  and  as  the 
legal  tender  act  was  passed  during  the  existence  of  a  civil 
war  which  put  the  existence  of  Uie  Union  in  peril,  some 
jnrista  have  been  inclined  to  justify  tbn  sTprcise  of  the 
power  as  they  would  any  other  act  made  imperative  by  the 
extreme  exigencies  of  war..  In  the  law  it  is  declared  that 
*'  United  States  treasury  notes  shall  be  UwM  money ;  "  * 
as  though  the  maidng  them  with  the  l^;al  (coder  quality 
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can  never  be  restricted  to  any  one  period  or  exigency ;  and 
from  the  nature  of  the  justification  it  must  rest  in  the 
discretion  of  Congress,  to  be  exercised  whenever  in  its 
opinion  the  need  is  sufficiently  urgent.  Accordingly  the 
act  of  ^18Z&»,  adopted  in  time  of  peace,  authorizing  the 
issue  of  treasury  notes  and  making  them  a  legal  tender, 
was  sustained,  irrespective  of  the  war  power.  The  court 
puts  its  decision  upon  the  ground  that  '*  the  power  to  make 
the  notes  of  the  government  a  legal  tender  in  payment  of 
private  debts"  is  '*  one  of  the  powers  belonging  to  sover- 
eignty in  other  civilized  nations,"  and  that  as  it  is  not 
expressl}^  withheld  by  the  Constitution,  it  is  bj^  necessary 
implication  vested  in  Congress  in  connection  with  the 
■  powers  over  the  currenc}'  expressly  granted.^ 
)^u(l  Changing  Valices. — Under  the  power  to  rftprniflte^  the 

legal  value  may  be  changed  at  discretion.  As  the  relative 
values  of  the  different  metals  change  from  time  to  time,  it 
becomei^ecessary  to  employ  this  power  with  a  view  to 
uniformity  in  standards,  since  otherwise  the  coin  of  least 
intrinsic  value  in  proportion  to  its  legal  rating  would  in 
time  drive  the  other  from  circulation.  Any  jconsideiable 
change  in  the  legal  standards  for  an^^  other  reason  is  not 
to  be  expected,  and,  as  it  would  operate  to  change  the 
value  of  all  existing  credits,  would  be  tyrannical. 

J}ues  to  the  States. — The  States,  in  the  exercise  of 
their  own  sovereignty,  will  determine  for  themselves  in 
what  currency  they  will  collect  their  taxes,  and  the  act 
making  treasur}*  notes  a  legal  tender  can  have  no  applica- 
tion as  between  a  State  and  those  upon  whom  the  State 
imposes  pecuniary  burdens  for  its  own  necessary  pur- 
poses.^ And  private  parties  in  their.jCQntractsjnay  stipu- 
late in  what  currency  they  shall  be  discharged,  and  the 
courts  will  enforce  the  stipulation.'    And,  on  common-law 

1  Legal  Tender  Case,  110  U.  S.  421i 

*  Lane  County  v.  Oregon,  7  Wall.  71. 

*  Brownson  v.  Rodes,  7  Wall.  229;  Batler  v,  HorwitE,  7  Wall.  268i 
Trebilcock  v.  Wilson,  12  Wall.  087. 
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principles,  a  tftndftr  in  whatever  pasaea  current  as  money 
in  the  business  transactions  of  the  day  is  a  Rufflfijent  ten- 
der,  if  not  objected  to  by  the  creditor  at  the  time  the 
tender  is  made.^ 

Section  VI.  —  Bills  op  Credit. 

Prohibition,  —  The  States  are  also  prohibited  tq  *'  emit 
bills  of  credit"  This  inhibition  was  in  furtherance  of  the 
same  general  policy  which  took  from  the  States  the  power 
to  coin  money  and  restricted  their  power  over  the  legal 
tender.  Previous  to  the  Revolution,  the  Colonies  from 
time  to  time  had  issued  paper  obligations,  promising  to 
pay  to  the  holders  certain  definite  sums  of  money,  and  had 
put  these  in  circulation  as  money  among  the  people.  These 
were  bills  of  credit,  based  on  the  credit  of  the  Colony 
issuing  them ;  and  they  had  had  when  issued  an  invariable 
tendency  to  depreciation  and  to  the  dishonor  of  the  public 
credit.  The  Constitutional  Convention,  and  the  people  In 
adopting  their  work,  agreed  that  the  States  should  surren- 
der the  power  to  repeat  this  painful  history.  The  pro- 
hibition, however,  does  not  go  so  far  as  to  preclude  the 
State  from  chartering  banks  of  issue  ;  for  to  "  emit  bills 
of  credit "  the  State  itself  must  put  them  out  on  its  own 
credit. 

Definition. —^y  bill  of  firgrjit^  then,  is  meant  a  bill 
issued J^XJk?l  State,  involving  the  faith  of  the  State,  and 
designed  to  circulate  as  money  on  the  credit  of  the  State, 
in  the  ordinary  uses  of  business.^  And  the  bills  of  a  bank 
chartered  by  the  State  are  not  bills  of  credit  in  this  sense, 
even  though  the  State  is  sole  stockholder  in  the  bank,'  or 
though  the  State  has  pledged  its  credit  for  their  payment 

1  Warren  v.  Manis,  7  Johns.  (N.  Y.)  476  ;  Snow  v.  Ferry,  9  Pick. 
(Mass.)  540 ;  Wheeler  v.  Knaggs,  8  Ohio,  169. 

3  Craig  r.  Missouri,  4  Pet.  410 ;  Woodruff  v,  Trapnall,  10  How.  109. 
«  Briscoe  ».  Bank  of  Kentucky,  11  Pet.  257. 
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in  case  the  bank  shall  fail  to  do  so ;  ^  nor  are  coupons  of_ 
state  bonds,  though  they  are  made  receivable  for  taxes.' 

Section  VII. — Weights  and  Measubes. 

Standards. — Congress  ifl  ftirthfir  f>t^p/^w<>r^fi  <^  to  fix 
the  standard  of  weights  and  measures."'  When  this 
power  is  exercised  it  is  exclusive,  or  there  would  be  no 
*'  standard.'^  — — — p.—.— 

Section  VIII. — CouNTEBFEmNG. 

Congress  may  also  "  provide  for  the  punishment  of 
counterfeiting  the  securities  and  current  coin  of  the 
United  States."* 

*'  This  power,"  it  has  been  said,  "  would  naturally  flow 
as  an  incident  from  the  antecedent  powers  to  borrow 
money  and  regulate  the  coinage ;  and,  indeed^  without  it 
those  powers  would  be  without  any  adequate  sanction."  ^ 
The  United  States,  by  necessary^  implication  from  its 
power  to  coin  money,  has  power  to  punish  the  circulation 
of  counterfeit  money.*  Nevertheless,  the  States  may 
punish^ as  offences  against  themselves ,  counterfeiting  ^and 
the  circulation  of  counterfeited  secunties  and  coin.'' 

Section  IX. — Post-Ofpices  and  Post-Roads. 

The  Constitution,  —  Congress  is  further  given  power 
"to  establish  post-offices  and  post-roads."  Every  mad 
within  a  State,  including  railroads,  canals,  turnpikes,  and 
navigable  waters,  existing  or  created  within  a  State,  be- 
comes  a  post-road  when  by  law  or  by  the  action  of  the 

1  Darrington  v.  State  Bank,  18  How.  12. 

2  Polndexter  ».  Greenhow,  114  U.  S.  270. 

»  Const.,  Art.  I.  §  8,  cl.  6.  *  Const.,  Art.  I.  §  8,  cl.  6. 

fi  Story  on  Const.,  §  1123. 
•  United  States  v  Mariprold,  9  How.  660. 

'  Fox  V.  Ohio,  6  How.  410,  48a  See  Moore  v.  IlUnois,  14  How, 
13;  Cross  v.  North  Carolina,  132  U.  S.  131. 
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post-office  department  provision  is  made  for  the  transpor- 
tation of  the  mail  upon  or  over  it.      Whothpr  hy  i^h^Pt  pnwpr 

to  establish  post-roads  any  more  was  intended  than  a 
power  to  designate  or  point  out  what  roads  shall  be  mail 
roads,  and  the  right  of  way  along  them  when  so  desig- 
nated, has  always  been  and  is  still  made  a  question.  Man}^ 
statesmen  and  jurists  have  contended  that  the  power  com- 
prehends the  laying  out  and  constructing  an}'  roads  which 
Congress  may  deem  proper  and  needful  for  the  conveyance 
of  the  mails,  and  the  keeping  them  in  due  repair  for  the 
purpose.^  This  last  view  has  been  acted  upon  by  Congress 
in  some  instances.  The  power  to  establish  post-offices 
includes  eveja^thing  essential  to  a  complete  postal  system 
under  federal  control  and  management,  and  the  power  to 
protect  the  same  by  providing  for  the  punishment  as 
crimes  of  such  acts  as  would  tend  to  embarrass  or  defeat 
the  purpose  had  in  view  in  their  establishment.  And 
whatever  place  is  officially  kept  as  a  place  of  deposit  of 
mailable  matter  is  a  post-office,  though  it  be  merely  a 
desk  or  a  trunk  or  box  carried  about  a  house  or  from  one 
building  to  another.^ 

Section  X.  —  Copyrights  and  Patents.  /^XIXT' 

The  Constitution.  —  f!nng|*ftsfl  is  further  empowered 
"  to  promote  the  progress  of  science  and  useful  arts  by 
securing,  for  limited  times,  to  authors  and  inventors, 
the  exclusive  right  to  their  respective  writings  and  dis- 
coveries."' TTnHfir  this  power,  exclusive  copyrights  are 
gi-anted  for  a  term  of  years  to  the  authors,  inventors, 
designers,  or  proprietors  of  books,  maps,  charts,  pictures, 
prints,  statues,  models,  etc.,  and  exclusive  rights  to  make, 

1  See  1  Kent,  268,  and  note ;  Story  on  Const.,  §§  1128-1160,  and 
notes ;  VTheeling  Bridge  Case,  18  How.  421 ;  Dickey  v.  Turnpike 
Co.,  7  Dana  (Ky.),  113. 

2  United  States  v.  Marselis,  2  Blatch.  108.  As  to  excluding  im- 
moral matter  from  the  mails,  see  Ex  parte  Jackson,  96  U.  S.  727. 

8  Const,  Art.  L  §  8,  cl.  8. 
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use,  and  vend  new  inventions.  Acts  of  Congress  under- 
taking  to  secure  exclusive  rigiits  in  the  use  of  registered 
trade-marks  have  recentl}*  been  held  void,  as  not  being 
within  this  grant  of  power.*  T^^e  game  cases  hold  that 
Congress  cannot  pass  such  acts  under  its  power  to  regu- 
late commerce  with  foreign  nations  and  among  the  sev- 
eral States  and  with  the  Indian  tribes ;  at  least,  if  such 
laws  are  general  in  their  operation,  and  not  limited  to  the 
commerce  over  which  Congress  is  given  control. 

Common-Law  Mights.  —  An  author  has  in  the  United 
States  no  exclusive  property  in  a  published  work  except 
under  the  federal  laws.^  But  the  cominon  law  protects 
him  against  the  unauthorized  publication  of  his  manu- 
scripts and  letters.* 

The  Power  Plenary,  —  The  power  to  legislate  on  the 
subject  of  patents  ftsplenary,  and  may  be  exercised  in  the  \ 
passage  of  either  genehil^or  special  laws.^  But  such  laws 
have  no  extra-territorial  effect  whatever.*  The  States. 
have  no  power  to  regulate  or  restrict  the  sale  of  patent 
ngHts,*  but  they  are  not'^restrained  from  regulating  under 
the  police  power  the  use  of  patented  articles.^ 

1  Trade  Mark  Cases,  100  U.  S.  82.  How  far  photographs  may 
be  copyrighted,  see  Lithograph  Co.  v,  Sarony,  111  U.  S.  53. 

a  Wheaton  i;.  Peters,  8  Pet.  591. 

»  Wheaton  v.  Peters,  8  Pet.  591,  667;  Bartlett  v,  Crittenden,  5 
McLean,  82 ;  Pope  v.  Curl,  2  Atk.  342. 

*  Evans  v.  Eaton,  Pet.  C.  C.  322 ;  Bloomer  v.  StoUey,  6  McLean, 
158;  Blanchard  v.  Sprague,  2  Story,  164;  Blanchard's  Factory  v, 
Warner,  1  Blatch.  258. 

*  Brown  v,  Duchesne,  19  How.  188. 
«  WooUen  v.  Banker,  2  Flipp.  33 ;  Cranson  v.  Smith,  37  Mich.  309; 

Hollida  V.  Hunt,  70  111.  109.  But  there  are  cases  contra,  Tod  v.  Wick, 
36  Ohio  St.  370 ;  Herdic  u.  Roessler,  109  N.  Y.  127 ;  New  v.  Walker, 
108  Ind.  365. 

T  Patterson  t?.  Kentucky,  97  U.  S.  501 ;  State  v.  Telephone  Co.,  36 
Ohio  St  296. 
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Section  XI. — Piracies,  Felonies  on  the  High  Seas,  etc. 

Punishment.  —  Congress  isjurther  empowered  **  to  de- 
fine  and  punish  piracies  and  felonies  committed  on  the  high 
seas,  and  offences  against  the  law  of  nations/'    Piracy  is 
npiveraaHy  understood  in  the  law  of  nations  as  robbery        v 
or  a  forcible  depredation  on  the  high  seas,  a?iimo /urandiy  IT 
It  is  the  same  offence  at  sea  with  robber}'  on  land,^  and  a       ^  ' 
statute  for  the  punishment  of  piracy,  ^^  as  defined  by  the       ^ 
law  of  nations,"  is  sufficient  without  further  definition.*        c^ , 
But  the  manifest  purpose  of  this  provision  is  to  empower        { 
Congress  to  provide  for  the  punishment  as  crimes  of  all      ^^ 
such  infamous  acts  committed  on  the  high  seas  as  consti-         «/^ 
tute  offences  against  the  United  States  or  against  all  na-         ^ 
tlons.'    But  robbery  committed  on  a   ship   belonging   to  t". 

subjects  of  a  foreign  state,  by  one  not  a  citFzen  of  the  cf 
United  States,  is  a  crime  only  against  such  foreign  state, 
and  not  punishable  in  the  courts  of  the  United  States.^ 
By  high  seas  is  intended  all  tide- waters  below  low- water 
mark.*  And  where  an  American  cijtizen  has  discovered 
an  unoccupied  ffuano  island,  which  the  Pi'csident  under 
Congressional  authority  has  recognized  as  part  of  the 
United  States,  Congress  may  ordain  that  crimes  com- 
mitted there  shall  be  considered  as  though  committed  on 
a  domestic  vessel  on  the  high  seas.* 

Section  XII.  —  War.  X  [,  "V^ 

TTie  Constitution,  —  It  is  further  provided  that  Con- 
gress shall  have  power  "  to  declare  war,'to  grant  letters  of 

1  1  Kent,  183;  4  Bl.  Com.,  71-73. 

2  United  States  v.  Smith,  5  Wheat.  153.  See  United  States  v.  Brig 
Malek  Adhel,  2  How.  210. 

»  1  Kent,  188. 

4  United  States  v.  Palmer,  3  Wheat.  610;  United  States  v.  Kessler, 
Baldw.  16,  22. 

6  United  States  ?;.  Pirates,  5  Wheat.  184 ;  United  States  v.  Wilt- 
berger,  5  Wheat.  76,  94. 

^  Jones  V,  United  States,  137  U.  S.  202. 
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marque  and  reprisal,  and  make  roles  concerning  captures 
on  land  and  water."  ^ 

Definition,  —  War  is  said  to  be  "  that  state  in  i^bich  a 
nation  prosecutes  its  right  By  force."  ^  It  may  exist  with* 
out  being  declared,  through  the  hostile  acts  of  a  foreign 
power,  or  through  armed  insurrection,  and  'may  then  be 
recognized  and  repelled  by  the  President  as  commander-in- 
chief  of  the  army  and  navy.'  The  power  to  grant  letters 
of  marque  and  reprisal  is  included  in  the  power  to  declare 
war ;  but  there  is  a  propriety  in  granting  it  specifically, 
since  they  are  sometimes  issued  with  a  view  to  obtain 
redress  for  some  national  injury  without  resort  to  further 
hostile  measures.  Until  rules  are  made  concerning  cap- 
tures and  confiscations,  no  private  citizen  can  enforce 
rights  of  forfeiture,  either  with  or  without  judicial  assist- 
ance? But  as  a  legitimate  means  of  prosecuting  war  the 
Eroj2filto-.^£-a.  belligerent  may  be  seized  and  confiscated, 
and  disposed  of  absolutely  at  the  will  of  the  captor.*  And 
this  right  exists  in  favor  of  the  United  States  in  respect  to 
its  citizens  engaged  in  rebellion  against  its  authority.^ 
So  as  a  war  measure  the  slaves  of  persons  in  rebellion 
may  be  given  their  freedom.^  When  war  exists  the  gov- 
ernment  possesses  and  may  exercise  all  those  extreme 
powers  which  any  sovereignty  can  wield  under  the  rules  of 
war  recognized  bj'  the  civilized  world ;  and  among  these 
is  the  power  to  acquire  territory,  either  by  conquest  or  hy 
treaty,®  to  create   military  commissions  for  the  trial  of 

1  Const.,  Art.  I.  §  8,  cl.  11. 

3  The  Prize  Cases,  2  Black,  636,  666. 

s  The  Prize  Cases,  2  Black,  635,  668. 

*  Brown  v.  United  States,  8  Cranch,  110. 

»  Miller  v.  United  States,  11  WaU.  268;  Tyler  r.  Defrees,  11  WaU. 
331. 

«  The  Prize  Cases,  2  Black,  686,  678 ;  The  Grape  Shot,  9  Wall. 
129, 132. 

7  Slabach  v.  Cushman,  12  Fla.  472 ;  Dorris  v.  Grace,  24  Ark.  326; 
Weaver  v.  Lapsley,  42  Ala.  601 ;  Hall  ».  Keese,  31  Texas,  604. 

B  American  Ins.  Co.  v.  Canter,  1  Pet.  511,  642. 
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military  and  other  offences  in  districts  where  the  civil  law 
is  displaced  by  warlike  operations^^  and  to  establish  pro- 
visional courts  in  conquered  territory.^  But  there  is  and 
can  be  no  power  to  displace  the  guaranties  and  protections 
of  the  Constitution  where  the  civil  courts  are  discharging 
their  functions  and  can  enforce  them.' 

Armies,  —  Congress  mayalso  JM^aise  and  support  ar- 
mies ;  but  no  appropriation^f  money  to  tuat  use  shall  be 
for  a  longer  term  than  two  years."  *  Tt]^g  pnrpna^  nf  thii^ 
tfiatdQtiQnJs^to_^ut  it  out  of  the  power  of  the  executive 
to  keep  on  foot  a  standing  army,  when  in  the  opinion  of 
the  legislature  it  is  not  needful.*  Who  shall  compose 
these^rmies^  and  how  they  shall  be  raised,  must  be  deter- 
mined by  law.  Minors  may  be  enlisted  without'the  con- 
sent  of  their  parents  or  guardians  when  the  law  fails  to 
require  such  consent.*  Enlistment  is  not  a  voidable  con- 
tract. It  changes  the  status  of  the  person  enlisting,  and  a 
minor  is  not  entitled  to  his  discharge  because  he  has 
falsely  represented  himself  to  be  of  full  age.'  All  persons 
capable  of  performing  military  duty,  irrespective  of  age  or 
of  previous  exemptions,  may  be  compelled  to  do  so  under 
laws  for  the  purpose.® 

Navy,  —  Qpngress  may  also  "provide  and  maintain  a^ 
nav}%"  •    What  has  been  said  respecting  armies  applies 

1  Ex  parte  Milligan,  4  Wail.  2.< 

2  Jecker  ».  Montgomery,  18  How.  498;  The  Grape  Shot,  9  Wall. 
129. 

»  Ex  parte  MiUigan,  4  Wall.  2.  <  Const,  Art.  I.  §  8,  cl.  12. 

^  Story  on  Const.,  §  1188.  The  same  end  is  accomplished  in  Great 
Britain  by  passing  mutiny  laws  only  from  year  to  year. 

«  Ex  parte  Brown,  6  Cranch,  C.  C.  564 ;  United  States  v.  Bain- 
bridge,  1  Mason,  71. 

^  In  re  Morrisey,  187  U.  S.  157.    See,  also.  In  re  Grimley,  137 
U.  S.  147. 

^  It  was  so  held  in  the  Confederate  States,  where  the  question 
would  be  the  same.  Ex  parte  Coupland,  26  Texas,  386 ;  Barber  v. 
Irwin,  34  Ga.  27 ;  Ex  parte  Tate,  89  Ala.  254.  See,  also,  Kneedler 
V,  Lane,  45  Pa.  St.  238. 

>  Const.,  Art.  I.  §  8,  cL  13. 
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equally  here.  Thg  powers  of  enlistment  and  conscription 
arcTlEe  same,  but  conscription  must  operate  under  pre- 
scribed and  impartial  rules :  the  impressment  of  seamen, 
formerly  practised  in  England,  is  not  admissible  in  this 
countr}'.^ 

Military  Imw,  —  Congress  may  also  ^^  make^  rules  fbr 
the  government  ancT  regulation  of  the  land  and^  naval 
forces."*  Thfiflfi  rulfifi-inust  not  Jbe. inconsistent  with  the 
proper  authority  of  the  President  as  commander-in-chief 
of  the  army  and  navy,  which,  being  conferred  by  the 
Constitution,  cannot  be  taken  away  by  Congress. 

Militia.  —  Congress  may  also  '*  provide  for  calling  forth 
the  militia,  to  execute  the  laws  of  the  Union,  suppress  in- 
surrections, and  repel  invasions." '  Thejnilitia  consiata 
of  those  persons  who  under  the  law  are  liable  to  perfoim 
military  duty,  and  who  are  enrolled  and  officered  so  as  to 
be  ready  for  service  when  called  upon ;  and  thej''  are  State 
forces  until  actually  called  into  the  service  of  the  Union. 
Congress  may  conferuBon^the  President  the  power  to  call 
them  forth,  and  this  makes  him  the  exclusive  judge  when 
the  exigency  has  arisen  for  the  exercise  of  the  authority, 
and  renders  one  who  refuses  to  obey  the  call  liable  to  pun- 
ishment under  military  law.^  The  President  may  make 
his  requisition  directly  upon  the  executive  of  the  State, 
or  upon  the  militia  officers.^ 

Cftngfp'g?  "^°y  ^^^^  ^^jrovirlft  fnr  <>rgftniging^  arming,  and 
disciplining  the  militia,  and  for  governing  such  part  of 
them  as  may  be  employed  in  the  service  of  the  United 
States,  reserving  to  the  States  respectively  the  appointment 
of  the  officers,  and  the  authority  of  training  the  militia 
according  to  the  discipline  prescribed  by  Congi*ess."  *  But 
though  the  States  have  the  appointment  of  the  officers, 

1  Cooley,  Const.  Lim.,  6th  ed.,  963. 

3  Const.,  Art.  I.  §  8,  cl.  14.    See  In  re  Griner,  16  Wis.  423. 

»  Const.,  Art.  I.  §  8,  cl.  15. 

'A  Houston  V.  Moore,  6  Wheat.  1 ;  Martin  v.  Mott,  12  Wheat.  19. 

*  See  cases  cited  in  last  note.  >  Const.,  Art.  L  §  8,  cl.  16. 
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fhft  hndjpg  nf  Tnilifj^^palipH  into  the  servioe  of  the  United 
States  are^ubject  not  only  to  the  orders  of  the  President 
as  commander-in-chief^^ralso  to  those  of  anj  officer  out- 
ranking their  own,  who  ma}',  under  the  authority  of  the 
commander-in-chief,  be  placed  over  them.  An  army  ob- 
tained by  conscription  is  not  the  militia,  though  conscripted 
from  it.^ 

State  Power  Subordinate.  —  The  intent  of  the  forep^oin^ 
provisions  is  to  render  the  federal  government  supreme  in 
all  that  pertains  to  war,  with  subordinate  authority  in  the 
States.  This  is  made  more  apparent  by  a  subsequent  pro- 
vision that  no  StafFsEaU  entern[nto  any  treaty,  alliance, 
or  confederation,  or  grant  letters  of  marque  and  reprisal ;  * 
and  by  still  another,  which  declares  that  no  State  without 
the  consent  of  Congress  shall  keep  troops  or  ships  of  war 
in  time  of  peace,  enter  into  any  agreement  or  compact 
with  another  State,  or  with  a  foreign  power,  or  engage  in 
war  unless  actually  invaded,  or  in  such  imminent  danger  as 
will  not  admit  of  delay.'  By  troops  here  are  meant  a  stand- 
ing force,  in  distinction  from  the  militia,  which  the  States 
are  expected  to  enrol,  officer,  equip,  and  instruct.*  The 
agreements  and  compacts  which  ma}'  be  entered  into  with 
the  consent  of  Congress  differ  from  the  treaties,  alliances, 
and  confederations  which  are  absolutel}'  forbidden,  in  this : 
that  the  latter  are  made  for  perpetuity  or  for  a  consider- 
able time,  and  generally  have  successive  execution,  while 
the  former  are  made  for  temporary  purposes,  and  are  per- 
fected in  their  execution  once  for  alL^  An  attempt  by  a 
StatiC  to  deliyer  a  fugitive  from  justice  to  a  foreign  sover- 
eignty, in  response  to  a  demand  therefor,  would  be  an 
attempt  to  perfect  and  perform  an  agreement,  and  is 
therefore  unauthorized.* 

^  See  the  discussion  in  Kneedler  v.  Lane,  45  Penn.  St.  238. 
2  Const.,  Art.  I.  §  10,  cl.  1.  «  Const,  Art.  I.  §  10,  cl.  3. 

*  See  Luther  v.  Borden,  7  How.  1. 

6  Holmes  v.  Jennison,  14  Pet.  540,  672. 

*  Holmes  v.  Jennison,  14  Pet.  540. 
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Section  XUL  —  Ceded  Districts. 

^  L \jTl^  2%e  Constitution.  —  Congress  is  further  empowered  "to 
exercise  exclusive  legislation  in  all  cases  whatsoever  over 
such  district,  not  exceeding  ten  miles  square,  as  may  by 
cession  of  particular  States  and  the  acceptance  of  Congress 
become  the  seat  of  the  government  of  the  United  States, 
and  to  exercise  like  authority  over  all  places  purchased 
by  the  consent  of  the  legislature  of  the  State  in  which 
the  same  shall  be,  for  the  erection  of  forts,  magazines, 
arsenals,  dock-yards,  and  other  needful  buildings."^ 
"  'District  of  Columbia.  —  The  cession  contemplated  by 

/%ts..  clause  was  afterwards  made  by  the  legislatures  of 
Marj'land  and  Virginia,  and  Congress,  as  the  legislature  of 
the  Unioiv^^^umed  the  exercise  of  exclusive  legislation 
over  it,  but  crekti^^  municipal  governments  with  limited 
powers.  This  excU^ye  legislation  over  people  who  have 
no  voice  in  the  selectiotvpf  legislators  is  inconsistent  with 
the  right  of  self-governm^hL  on  the  recognition  of  which 
American  institutions  rest,  amKlike  the  control  over  terri* 
tories,  must  be  regarded  as  oneNstf  the  necessary  excep- 
tions to  which,  in  their  application,  stK^  general  principles 
are  subject*  In  respect  to  a  portionsof  this  territory 
Congress  has  relinquished  its  jurisdictions;^'  retroceding 
it  to  Virginia,  and  for  a  time  it  gave  to  the  r^ainder  a 
territorial  government.  But  the  power  in  Cong^s^  thus 
to  delegate  its  general  legislative  authorlt}'  has  be^  de- 
nied, with  much  apparent  reason.^ 
Occlusive  Jurisdiction.  — :.Ajower  of  exclusive  legis- 

1  Const,  Art.  I.  §  8,  cl.  17. 

s  Cohens  v.  Virginia,  6  Wheat.  264,  424. 

*  Loughborough  v.  Blake,  5  Wheat.  317,  822. 

«  Roach  0.  Van  Riswick,  MacArthur  and  Mackey,  171.  The  Dit- 
trict  of  Columbia  is  properly  not  a  sovereign  community  but  a  muni- 
cipal corporation.  Metropolitan  R.  R.  Co.  v.  District,  132  U.  S.  1. 
But  it  may  in  some  sense  be  regarded  as  a  State  of  the  Union,  if  it  is 
necessary  so  to  hold  in  order  to  prevent  defeating  the  provisions  of  a 
foreign  treaty.    Geofroy  v.  Riggs,  183  U.  S.  268. 
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lation  carries  with  it.fixdu&lY&.jiiriddiction,^  and  therefore 
the  States  cannot  take  cognizance  of  acts  done  in  places 
thus  acquired  by  the  United  States,  and  the  inhabitants  of 
those  places  cease  to  be  inhabitants  of  the  State,  and  can 
no  longer  exercise  any  civil  or  political  rights  under  the 
laws  of  the  State.^  But  if  land  is  acquired  not  through 
purchase  but  through  cession  by  the  State,  the  exclusive 
jurisdiction  of  the  United  States  is  confined  to  the  land 
and  buildings  actuall}'  used  by  it.'  It  is  held,  also,  that 
state  jurisdiction  is  not  excluded  over  territorj'  held  or  ac- 
quired by  the  United  States  without  the  consent  of  the 
State  within  which  it  lies.^ 

Section  XIV.  —  Treason. 

JPunishment.  —  Congress  is  further  empowered  **  to  de- 
clare  the  punishment  of  treason ;  but  no  attainder  of  trea- 
son shall  work  corruption  of  blood,  or  forfeiture,  except 
during  the  life  of  the  person  attainted."*  By  this  last_ 
clause  the  cruel  feature  of  the  old  law,  which  punished 
the  traitor  in  the  persons  of  his  descendants,  was  forever 
precluded.* 

Section  XV.  — Non-enumerated  anei  Implied  Powers. 

General  Powers.  —  Congress  is  further  empowered  "  to 
make  all  laws  which  shall  be  necessary  and  proper  for 

1  United  States  v.  Cornell,  2  Mason,  60. 

3  Commonwealth  o.  Clary,  8  Mass.  72 ;  Sinks  v.  Reese,  10  Ohio, 
St.  306.  Crimes  committed  in  such  a  place  are  not  punishable  by 
State  laws,  even  though,  in  case  of  murder,  the  death  ensues  beyond 
tlie  limits  of  the  fort  or  post.  State  t;.  Kelly,  76  Me.  331 ;  Kelly  v. 
United  States,  27  Fed.  Rep.  616. 

«  Fort  Leavenworth  R.  R.  Co.  v.  Lowe,  114  U.  S.  626. 

*  People  V.  Godfrey,  17  Johns.  225. 

^  Const.,  Art.  IIL  §  3.  See  United  States  v.  Oreathouse,  2  Abb. 
U.  S.  864 ;  Bigelow  v.  Forrest,  9  Wall.  839 ;  Miller  v.  United  States, 
11  Wall.  268. 

^  Forfeiture,  except  during  the  life  of  the  person  attainted,  wAs 
abolished  in  England  by  Stat.  3  &  4  Wm.  IV.  c.  106. 
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carrying  into  execution  the  foregoing  powers,  and  all  other 
powers  vested  by  this  Constitution  in  the  government  of 
the  United  States,  or  in  any  department  or  officer  thereof."  ^ 
The  import^ of  the  clause  is,  that  Congress  shall  have  all 
the  incidental  and  instrumental  powers  necessarj'  and 
proper  to  carry  into  execution  all  the  express  powers. 
It  neither  enlarges  any  power  specifically  given,  nor  is  it 
a  grant  of  any  new  power  to  Congress,  but  it  is  merely  a 
declaration,  for  the  removal  of  all  uncertaint}^  that  the 
means  for  carrying  into  execution  those  otherwise  granted 
are  included  in  the  grant.'  The  grant  of  the  principal 
must  include  the  necessar}*^  and  proper  incidents  without 
which  the  grant  would  be  ineffectual.  It  would  be  as  un- -'^ 
desirable  as  it  would  be  impracticable  to  enumerate  all  the 
means  b}-  the  use  of  which  the  powers  expresslj'  conferred  ■ 
shall  be  exercised,  since  what  may  be  suitable  and  proper  "^ 
means  at  one  period  may  be  wholly  unsuitable  and  inef-  ^ 
fectual  at  another  |)eriod,  under  conditions  which  had  not  ^ 
been  anticipated,  and  thus  the  iron  rule  of  limitation  to 
means  specified  would  defeat  the  grant  itself.  The  clause 
above  recited  distinctly  negatives  any  suggestion  that 
so  unwise  and  impracticable  a  restriction  was  intended. 
Those  who  made  the  Constitution,  conferred  upon  the 
government  of  their  creation  sovereign  powers ;  they  pre- 
scribed for  it  a  sphere  of  action,  limited,  indeed,  as  re- 
spects subjects  and  purposes,  but  within  which  it  should 
move  with  supreme  authority,  untrammelled  except  by  the 
restraints  which  were  expressly  imposed,  or  which  were 
implied  in  the  continued  existence  of  the  States  and  of 
free  institutions.  But  there  cannot  be  such  a  thing  as  a 
sovereign  withoujt  a  choice  of  the  means  hy  which  to  exer- 
cise sovereign  powers. 

In  any  particular  in  which  the  powers  of  the  United 
States  are  contemplated,  the  necessity  for  the  exercise  of 
incidental  powers  is  apparent.  Congress,  aV~a  means  to 
the  collection  of  its  revenues,  provides  for  the  seizure,  sale, 

1  Const.,  Art.  I.  §  8,  cl.  18.  *  Story  on  Const,  §  1243. 
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or  confiscation  of  property ;  in  its  regulation  of  commerce 
builds  light-houses  and  removes  obstructions  from  harbors ; 
in  establishing  post-ofiSces,  prescribes  the  rates  of  postage, 
provides  for  the  appointment  of  postmasters  and  other 
agents,  for  the  free  deliver}"^  of  postal  matter,  and  for  the 
sale  and  payment  of  postal  money-orders,  &c.  But  what. 
^Yf r  "^^y  ^^  %]\f(  p^^?r  it  exercises  in  these  and  other 
cases,  it  must  provide  against  its  being  rendered  nugatorj^ 
and  its  purpose  thwarted,  by  enacting  laws  for  the  punish- 
ment of  those  who  commit  acts  which  tend  to  obstruct, 
defeat^  or  impair  the  force  of  their  due  execution,  or  who 
neglect  duties  essential  to  the  accomplishment  of  the  ends 
designed.^  Without  these  and  similar  incidental  powers, 
the  government  would  be  as  completely  without  the  means 
of  perpetuating  its  existence  as  was  the  Confederation 
itself. 

The  necessity  that  shall  justify  the  making  of  particular 
laws  is  not  an  absolute  necessity,  but  Congress  may  make 
anj'  law,  not  by  the  Constitution  expressly  or  impliedly 
prohibited,  which  it  shall  deem  conducive  to  the  execution 
of  any  express  power.*  It  naay  therefore  charter  a  na- 
tional bank  as  a  necessary  and  useful  instrument  in  the 
fiscal  operations  of  the  government.*  It  may  give  a  pref- 
erence to  the  demands  of  the  United  States  in  case  of  in- 
solvent estates.^  It  may  provide  for  the  punishment  of 
acts  which  interfere  with,  obstruct,  or  prevent  navigation, 
though  done  on  land.^  It  may  protect  voters  at  federal 
elections  from  violence,  corruption,  and  fraud ;  ®  and  may 
guard  persons  who  make  homestead  entries  of  public  land 


1  United  States  v,  Bevans,  8  Wheat.  886. 

«  Legal  Tender  Cases,  12  Wall.  467,  539 ;  Martin  t;.  Hunter,  1 
Wheat.  804. 

>  McCulloch  V,  Maryland,  4  Wheat  316,  418 ;  Osbom  v.  United 
States  Bank,  0  Wheat.  738. 

^  United  States  v.  Fisher,  2  Cranch,  868. 

*  United  States  v.  Coombs,  12  Pet.  72. 

0  £x  parte  Yarborough,  110  U.  S.  661. 
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from  dispossession  by  force  or  intimidatioD.^  It  may  give 
its  treasary  notes  the  quality  of  legal  tender,'  and  may  for- 
bid assessments  for  political  purposes  upon  its  employees.' 
It  may  dissolve  a  territorial  ooi*poration,  which  when  the 
territory  was  organized,  was  in  existence  de  facto ,  and  seize 
its  property  and  appl}'  it  to  the  use  of  common  schools/ 
And  Cpngrfifta  ift  nf  nfifM^^tsity  the  fty<*hiaivft  y^^gt^.  of  what 
is  needful  and  proper,  when  the  means  chosen  conduce  to 
the  end  and  are  loot  forbidden.^ 

Jntemcd  Jmprovementa,  —  How  far  Congi'ess  as  an  in-_ 
cident  to  powers  expressly  granted  has  a  right  to  appro* 
priate  money  or  public  lands  to  what  are  called  internal 
improvements  within  the  States,  has  been  the  subject  of 
earnest  discussion,  almost  from  the  foundation  of  the  gov- 
ernment, and  is  even  now  not  authoritatively  determined. 
It  is  for  the  most  part  conceded  that  such  appropriations 
may  be  made  for  the  improvement  of  the  navigable  waters 
which  constitute  highways  of  foreign  and  interstate  com- 
merce, and  the  harbors  which  are  important  to  such  com- 
merce, and  to  build  breakwaters,  light-houses,  and  piers ; 
but  it  is  contended  by  some  that  Congress  may  also  assist 
in  the  making  or  improvement  of  highways,  railroads,  and 
canals,  existing  or  authorized  under  state  authorit}'.  To 
Bome  extent  such  assistance  has  been  given  in  money,  but 
to  a  much  greater  extent  in  lands,  and  the  question  of  right, 
like  that  of  protective  duties^  has  always  been  treated 
as  exclusively  political.* 

1"^  ~~  ^'-iiiefi  and  Sedition  Xaw«.— Two  noted  instances  of 
the  exercise  of  implied  poweiain  the  early  history  of  the 

'y'     country  led  to  much  earnest  and  excited  "discussion  of  the 

1  United  States  v.  Waddell,  112  U.  S.  76. 

>  Legal  Tender  Case,  110  U.  S.  421. 

>  United  States  v,  Curtis,  106  U.  S  871. 

*  Mormon  Church  v.  United  States,  136  U.  S.  1. 

*  McCuIIoch  V.  Maryland,  4  Wheat  316,  413.    See  Anderson  v. 
Dunn,  6  Wheat.  204. 

*  Story  on  Const.,  di.  26  and  notes. 
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theory  of  the  Constitation,  and  to  bitter  and  dangerous 
controversies  respecting  it.  The  first  was  in  the  Alien 
Xaw,  so  called,^  which  authorized  the  President  to  order 
out  of  the  country  such  aliens  as  he  should  deem  danger- 
ous to  the  peace  and  safety  of  the  United  States,  or  should 
have  reasonable  grounds  to  suspect  to  be  concerned  in  any 
treasonable  or  secret  machinations  against  the  govern- 
ment, and  imposed  severe  penalties  for  disobedience  to 
the  order.  The  other  was  in  the  Sedition  Law^^  which 
declared  it  to  be  a  public  crime,  punishable  with  fine  and 
imprisonment,  for  an}"  persons  unlawfully  to  combine  and 
conspire  tc^ether  with  intent  to  oppose  any  measure  or 
measures  of  the  United  States,  &c.,  or  with  such  intent 
to  counsel,  advise,  or  attempt  to  procure  any  insurrec- 
tion, unlawful  assembl3%  or  combination,  or  to  write,  print, 
utter,  or  publish,  or  cause  or  procure  to  be  written,  &c., 
or  wilfully  to  assist  in  writing,  &c.,  any  false,  scandalous, 
and  malicious  writings  against  the  government  of  the 
United  States,  or  either  house  of  Congress,  or  the  Presi- 
dent, with  intent  to  defame  them,  or  to  bring  them  into 
contempt  or  disrepute,  or  to  excite  against  them  the  hatred 
of  the  people,  or  to  stir  up  sedition,  or  to  excite  any  un- 
lawful combination  for  opposing  or  resisting  any  law,  or 
any  lawful  act  of  the  President,  or  to  resist,  oppose,  or 
defeat  any  such  law  or  act,  or  to  aid,  encourage,  or  abet 
any  hostile  designs  of  foreign  nations  against  the  United 
States.^  Prosecutions  were  had  under  this  last  law,  and 
it  was  sustained  by  the  judiciary,  but  the  prosecutions  had 
the  effect  to  excite  a  violent  public  clamor  throughout  the 
country,  and  were  held  up  to  the  people  as  attempts  to 
stifle  constitutional  discussion,  and  to  prolong  the  ascen- 
dency of  the  party  in  power,  b}'  holding  the  threat  of 
punishment  over  the  heads  of  those  who  would  vigorously 
assail  its  conduct,  measures,  and  purposes.* 

1  Act  of  June  26, 179a  2  Act  of  July  14, 1798. 

»  Story  on  Const.,  §  1293. 

*  The  prosecutions  under  the  Sedition  Law  are  given  in  Wharton's 
State  Trials. 
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Hesoititione  0/ '98.  —  These  laws  were  the  immediate 
IncitemeDt  to  the  Kentucky  and  Virginia  Resolutions  of 
1798-9,  passed  by  the  legislatures  of  those  States  respec- 
tively. The  Virginia  Resolutions,  after  avowing  a  firm 
attachment  to  the  Constitution,  and  a  determination  to 
support  it,  declare  that  the  legislature  ^'  views  the  powers 
of  the  federal  government  as  resulting  from  the  compact  to 
which  the  States  are  parties,  as  limited  b}'  the  plain  sense 
and  intention  of  the  instrument  constituting  that  compact, 
as  no  further  valid  than  the}'  are  authorized  by  the  grants 
enumerated  in  that  compact,  and  that,  in  case  of  a  deliber- 
ate, palpable,  and  dangerous  exercise  of  other  powers  not 
granted  b}"*  the  said  compact,  the  States,  who  are  the  parties  / 
thereto,  have  the  right  and  are  in  duty  bound  to  interpose 
for  arresting  the  progress  of  the  evil,  and  for  maintaining 
within  their  respective  limits  the  authorities,  rights,  and 
liberties  appertaining  to  them."  ^  Cf  the  Kentucky  Reso- 
lutions there  were  two  sets,  the  first  of  which,  after  declar- 
ing that  the  Constitution  was  a  compact  between  the  States 
and  the  government  founded  b}'^  it,  proceeded  to  assert 
that  '*>  this  government,  created  by  this  compact,  was  not 
made  the  exclusive  or  final  judge  of  the  extent  of  the  pow- 
ers delegated  to  itself,  since  that  would  have  made  its  dis- 
cretion, and  not  the  Constitution,  the  measure  of  its  powers, 
but  that,  as  in  all  other  cases  of  compact  among  parties 
having  no  common  judge,  each  party  has  an  equal  right  to 
judge  for  itself  as  well  of  infractions  as  of  the  mode  and 
measure  of  redress."  ^  The  second,  passed  in  the  follow- 
ing year,  declared  that  a  nullification  by  the  States  of  all 
unauthorized  acts  done  under  color  of  the  Constitution  is 
the  rightful  remedy.' 

The  Alien  and  Sedition  Laws  were  temporar}^  and  soon 
expired,  and  it  has  long  been  settled  that  there  must  be 
and  is  within  the  federal  government  authority  to  decide 

1  Elliott's  Debates,  iv.  628,  where  Madison's  report  on  the  Resolu- 
tions is  also  published. 

2  Elliott's  Debates,  iv.  640.  <  Elliott's  Debates,  iv.  644. 
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flDallT~iipeB-4^  extent  and  scope  of  its  powers.     The  , 
judicial  d^eidlons  io  iiiis^-eSect  are  numerous,^  and  the    ^ 
practiperof  the  other  departments,  andlJf-^he..States  also,  _. 
is  in  accOTd  with  them.  "' 

Section  XVI.  —  Restrictioks  ok  the  Powers  op  "3rr>--r 

Congress.  ^ 

Implied  Restrictions,  —  Jn  the  preceding  chapter  aHa- 
sion  has  been  made  to  certain  restrictions  on  the  powers 
of  Congress,  which  are  implied  from  the  division  of  powers 
as  between  the  nation  and  the  States,  and  as  between  the 
several  departments  of  the  national  government.  Firsts 
that  it  must  not  exercise  the  powers,  or  any  portion  thei-e- 
of,  conferred  by  the  Constitution  on  the  executive  or  the 
Judiciar}';  and,  second^  that  it  must  not  encroach  upon 
the  sphere  of  sovereignty  which  by  the  Constitution  is 
lefl  in  or  assigned  to  the  States.  Some  others  will  now 
be  mentioned. 

1.  No  legislative  body  can  delegate  to  another  depart- 
ment of  the  government,  or  to  any  other  authority,  the 
power,  either  generally  or  specially,  to  enact  laws.     The 
reason  is  found  in  the  very  existence  of  its  own  powers. 
This  high  prerogative  has  been  intrusted  to  its  own  wis-  c 
dom,  judgment,  and  patriotism^  and  not  to  those  of  other  j/^*^^ 
persons,  and  it  will  eict\ultra  vires^  if  it  undertakes  to  y;;;«  ^'^ 
delegate  the  trust,   instead  of  executing  it.^     But  this  ^^^ 
principle  does  not  jpreclude^confsrring^  local  powers  of  gov- 

1  Martin  r.  Hunter's  Lestee,  1  Wheat  804,  334  ;  Cohens  v.  Vir- 
ginia, 6  Wheat  264 ;  Chisholm  v,  Georgia,  2  Dall.  410 ;  Ableman  v. 
Booth,  21  How.  506 ;  Tarble's  Case,  13  Wall.  307.  There  was  always 
a  dispute  whether  the  "  nullification  "  intended  by  the  Kentucky  and 
Virginia  Resolutions  was  anything  more  than  a  resort  to  such  means 
of  redress  as  were  admissible  under  the  Constitution,  and  to  an  amend- 
ment of  that  instrument  if  needful. 

3  Locke  on  Civil  Goremment,  f  142 ;  Barto  v.  Himrod,  8  N.  T.  488 ; 
Rice  V.  Foster,  4  Harr.  470 ;  Wilkerson  v.  Rahrer,  11  Sup.  Ct  Rep. 
866 ;  Cooley,  Const  Lim.,  6th  ed.,  137-140. 
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ernment  upon  the  local  authorities,  according  to  the  imme* 
morial  practice  of  our  race  and  country,^  nor  the  giving  to 
theJerritopcfluA  general  authority  to  legislate  on  their  own 
affairs.  It  is  competent  also,  and  sometimes  necessary, 
to  confer  authority  on  the  ..e^cutive  or  the  judiciary  to 
determine  in  what  cases  aT;)apCicular  jaw  shall  be  applied.^ 
For  example,  the  act  of  CongresV  suspending  the  privilege 
of  the  writ  of_hc^ea&JiQs:39iis  dufingfj<he  late  civil  war  did 
not  declare  a  general  suspensionv.^^  ^Ulich  would  have 
been  entirely  needless,  and  therefore  a^^ci^of  tyranny ,-«* 
but  it  empowered  the  President  to  exerd^e]kis  judgment, 
and  supersede  the  writ  in  particular  cases^  .as  ^he  might 
deem  the  public  interest  to  require.  A  similar  (liscrption* 
ary  power  is  conferred  upon  the  President,  or  up6;r<^ie  of 
the  heads  of  department,  in  many  cases.  "  "* -"; ." 

2.  No  legislative  body  under  its  general  authority  ccfp" 
pass  any  act  which  shall  limit  or  be  derogatory  to  thiyl 
authority  of  its  successors.     If  one  legislature  could  in  ^ 
an}^  degree  limit  the  power  of  its  successors,  the  process 
might  be  repeated  from  time  to  time,  until  the  State  would 
be  stripped  of  its  legislative  authority,  and  of  the  sover- 
eignty itself.    It  is  for  this  reason  that  a  State  can  pass 
no  irrepealable  law ;  for  an  irrepealable  law  must  neces* 
sarily  remove  something  from  the  reach  of  subsequent 
legislation.^ 
T  8.   Every  legislative  body  is  to  make  laws  for  the  public 

*^  good,  and  not  for  the  benefit  of  indivi3uals";  and  it  is  to 
make  them  aided  by  the  light  of  those  general  principles 
which  lie  at  the  foundation  of  representative  institutions. 


1  Durach's  Appeal,  62  Penn.  St.  491 ;  Mills  v.  Charleton,  20  Wis. 
415;  People  v.  Kelsey,  84  Cal.  470;  People  v.  Hurlbut,  24  Mich.  44 ; 
Cross  V.  Hopkins,  6  W.  Va.  323;  Stone  v.  Charlestown,  114  Mass.  214 ; 
and  many  cases  collected  in  Cooley,  Const.  Lim.,  6th  ed.,  227,  and 
187-146,  where  among  other  matters  the  yalidity  of  local  option  laws 
is  discussed. 

*  1  BI.  Com.,  90;  Bloomer  v.  Stolley,  6  McLean,  161;  Cooley, 
Const.  Lim.,  6th  ed.,  146-149. 
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Here,  however,  we  touch  the  province  of  legislative  dis- 
cretion. What  is  for  the  public  good,  and  what  is  required 
by  the  principles  underlying  representative  government, 
the  legislature  must  decide  under  the  responsibility  of  its 

members  to  their  constituents^*  • 

•     •  • 

Express  Jiestrictions.^'Fiibhe  express  restrictions  upon 
the  powers  of  Congresij  ^llfdi  are  intended  for  the  protec- 
tion of  personal  righ4ff;lMtd  liberties,  it  will  be  more  con- 
venient To^refeiT^^o^^SSrea!?^^  with  other 
protections.  X^^{bllowing  are  some  which  concern  gen- 
eral policy.;**/ '.  *• 

Slave  •JVnde.  —  Congress  was  forbidden,  though  in  ob- 
scure, langl^ge,  to  prohibit  the. importation  of  slaves  prior 
to  tlie'v^ar  1808.^  The  forbidden  power  was  exercised  as 
sowA*§ls  this  time  had  expired. 

\l  •Titles^  Presents^  Jbc.  —  The  gi-anting  of  titles  of  nobility 
•  •".v.^le  pr^hLDitfidj^  Tbgr  inconsistency  with  republican  insti- 
*;  •  tutions,  based  upon  perlect^^eqaality  of  nghts,  was  so  man- 
ifest as  to  render  the  prohibition  an  important  securit3\ 
It  is  also  provided,  that  no  person  holding  an  office  of 
profit  or  trust  under  the  United  States  shall,  without  the 
consent  of  Congress,  accept  any  present,aj|gQjDtoiBfieta^office3. 
or  title  of  any  kind  whatever,  from  an^^  king,  prince,  or 
^Dreign  state.  A  wise  jealousy  of  foreign  influence  in  the 
SflTairsbTgO^ernment  will  amply  justify  this  provision.' 

1  Const.,  Art.  I.  §  9,  cl.  1.  ^  Const,  Art.  I.  §  9,  cl.  8. 

s  Story  on  Const,  §  1352. 
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CHAPTER  V, 
THE  POWERS  OF  THE  EXECUTIVE. 

Commander4n-  Chief.  —  The  President  is  Commander* 
in-Chief  of  the  army  and  navy  of  tEe  L)  niteJ^States,  and 
of  the  militia  of  the  several  States  when  called  into  act* 
ual  service.^  This  important  power  is  confided  to  him 
to  be  exercised  in  his  discretion,  but  it  is  expected  to  be 
exercised  through  the  War  Department,  and  not  by  taking 
command  in  the  field,  or  by  any  personal  direction  of 
armies-l'  As  c*ommander,  while  war  prevails  the  President 
has  all  the  powers  recognized  by  the  laws  and  usages  of 
war,  but  aTall  times  he  must  be  governed  by  law,  and  his 
orders  which  the  law  does  not  warrant  will  be  no  protec- 
tion to  ofiScers  acting  under  them.*  An  example  is  where 
he  appoints  an  unlawful  military  commission,  which  pro- 
ceeds to  tr}^  and  punish  offenders  against  the  law.^  The 
power  to  declare  war  Jbeing  confided  to  the  legislature, 
he  has  no  power  to  originate  it,  but  he  may  in  advance 
of  its  declaration  emplo}'  the  army  and  navy  to  suppress 
insurrection  or  repel  invasion.* 

The  Cabinet  —  The  President  maj'  require  the  opinion 

^  in  writing  of  the  principal  officer  in  each  of  the  executive 

aepSrtmSnts  upon  any  subject  relating  to  the  duties  of 

1  Const.,  Art.  II  §  2. 

s  United  States  v.  Eliason,  16  Pet.  291. 

*  Little  V,  Barreme,  2  Cranch,  170. 

^  Milligan  v.  Hovey,  8  Bias.  13. 

«  The  Prize  Cases,  2  Black,  635,  668. 
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their  respective  offices.^  The  Constitution  is  silent  respect 
ing  the  convening  of  these  officei^  as  a  couheil^;  but 
custom  sanctions  it,  and  it  is  usual  for  the  President  to 
call  them  together  and  act  upon  their  joint  advice  on  all 
important  matters  coming  within  his  cognizance.  The 
heads  of  departments  do  not  act  independently  of  the 
President,  except  in  sucli  cases  as  the  law  may  speciall}' 
provide  for,  nor  are  they  responsible  to  Congress;  but 
they  are  executive  agents,  and  any  offirjal  agt  done  b}' 
any  one  of  them  is,  in  contemplation  of  law,  done  by  the 
President  himself,  and  the  responsibility  is  upon  him.^ 
The  responsibjljtjy  however,  is^  only  political ;  the  Pres- 
ident cannot  be  called^to  account  in  prosecutions,  civil  or 
criminal,  impeachment  alone  excepted.*  In  customarj* 
language  the  heads  of  department  collectively  are  spoken 
of  ajLthe^Cafcingt ;  but  a  cabinet  council,  not  created  or 
required  by  the  Constitution  or  b}'  law,  can  only  be  an 
advisoryjbodv'',  which  the  President  will  convene  or  consult 
in  his  own  discretion. 

Heprieves  and  Pardons.  —  Th<>  Pi-agiH^^t  h«^a  powftr  ttQ, 
grant  reprieves  and  pardons,  for  offences  against  the 
United  States,  except  in  cases  of  impeachment.^  There 
are  several  ways  in  which  this  power  may  be  exercised  :  — 
1.    A  pardoi^,  jpfty  hft^ven  t^  a  person  iindftr  conviotion 

by  name ;  and  this  will  take  effect  from  its  deliver}',  unless 
otherwise  provided  therein.  2.  It  may  be  given  to  one 
or  more  persons  named,  or  to  a  class  of  persons  by  de- 

1  Const ,  Art.  II.  §  2.  These  departments  are  created  bylaw,  and 
are  increased  as  the  exigencies  of  the  public  service  seem  to  require. 

8  Parker  v.  United  States,  1  Pet.  293;  Wilcox  v.  Jackson.  13  Pet. 
498 ;  United  States  v.  filiason,  16  Pet.  291 ;  United  States  v.  Freeman, 
3  How.  556  ;  Marbury  v.  Madison,  1  Cranch,  137.  But  this  is  other- 
wise as  to  any  duties  imposed  by  law  on  heads  of  the  departments 
S|{ecially.  Kendall  v.  United  States,  12  Pet  524  The  President  can- 
not delegate  to  any  one  the  judicial  function  of  approving  the  finding 
of  a  court-martial,  by  which  an  army  officer  is  dismissed  from  the 
service.    Runkle  v.  United  States,  122  U.  S.  543. 

>  Durand  v.  Holli«,  4  Blatch.  451.  «  Const.,  Art.  II.  §  2. 
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flcriptlon  before  conviction,  and  even  before  prosecution 
begun.  Sucb  a  pardon  ia  rather  in  the  nature,^f  an  am- 
n^tyorjict  of  obUvion  or  forgiveness,  blotting  out  the 
supposed  offence,  and  relieving  the  parties  from  all  actual 
or  supposed  criminalitj.  3.  It  may  be  given  by..gjBneral 
profilftiTifttiop^  forgiving  all  persons  who  may  have  43een 
guilty  of  the  specified  offence,  or  offences,^  and  in  this 
case  the  pardon  takes  effect  from  the  time  the  proclamation 
is  signed.^  4.  It  may  in  any  of  these  ways  be  made  a 
pardon  on  conditions  to  be  first  performed,  in  which  case 
it  has  effect  only  on  performance ;  or  on  conditions  to  be 
thereafter  performed,  in  which  case  a  breach  in  the  condi- 
tion will  place  the  offender  in  the  position  occupied  by 
him  before  the  pardon  was  issued.'  The  power^of  J.he 
President  is  not  subject  to  the  control  of  Congress.  It 
cannot  limit  the  effect  of  a  pardon  nor  exclude  from  its 
operations  any  class  of  offenders.^  The  power  to  j>ardon 
includes  the  power  to  reduce  or  commute  the  punishment, 
but  not  to  substitute  one  of  a  different  nature.'^  A  ^fipri^^^ 
is  a  withdrawal  or  withholding  of  punishment  for  a  time 
after  conviction  and  sentence,  and  is  in  the  nature  of  a 
ttay-of jBXecuJbion . 

By  a  fulLpacdfiia  the  offender  is  relieved  from  all  conse- 
quences of  the  criminal  conduct,*  except  so  far  as  the 
government  or  a  third  person,  by  the  prosecution  of  judi* 
cial  proceedings,  may  have  acquired  rights  to  property 

1  Ex  parte  Garland,  4  Wall.  333,  880 ;  United  States  v.  Klein,  13 
Wall.  128, 147. 

>  Lapeyre  v.  United  States,  17  Wall.  101 ;  United  States  v.  Norton, 
97  U.  S.  164. 

*  United  States  v.  Wilson,  7  Pet.  160;  United  States  v.  Great- 
lioose,  2  Abb.  U.  S.  382 ;  Haynes  v.  United  States,  7  Court  of  Claims, 
443. 

«  Ex  parte  Garland,  4  Wall  833;  United  States  v.  Klein,  13  Wall. 
128. 

*  Ex  parte  Wells,  18  How.  805. 

*  Armstrong  Foundry  Case,  6  Wall.  766;  Carlisle  v.  United  States, 
16  Wall.  147 ;  Osbom  v.  United  States,  01  U.  S.  474. 
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forfeited  and  actually  sold,^  or  an  informei  may  have  ac- 
quired a  vested  right  to  a  share  in  a  penalty.*  ^7>>^ 

Treaties,  — The  President  has  power,  by  and  with  the  ^  // 
consent  of  the  Senate,  to  make  treaties,  provided  two 
thirds  of  the  Senators  concur.*  The  Constitution  imposes 
no  restriction  upon  this  power,  but  it  is  subject  to  the  im- 
plied restriction  that  nothing  can  be  done  under  it  which 
changes  the  Constitution  of  the  country,  or  robs  a  depait- 
ment  of  the  government  or  anj-  of  the  States  of  its  consti- 
tutional authorit3\*  But  foreign  territorj*  may  be  acquired 
by  treaty ;  ^  the  operation  of  acts  of  Congress  as  to  the 
contracting  parties  may  be  modified  and  controlled,  and 
the  treat}'  will  take  effect  as  law  from  its  enactment,  pro- 
vided it  is  capable  of  operating  of  itself  without  new  legis- 
lation to  give  it  effect.*  Whether  those  with  whom  the 
President  has  dealt  in  making  a  treaty  had  proper  au- 
thority  from  their  own  government  for  the  purpose,  and 
whether  that  government  could  give  the  right  it  has  as- 
sumed by  the  treaty  to  transfer,  are  political  questions, 
and  the  judiciary  cannot  inquire  into  them.''  If  by  a  treaty 
a  sum  of  money  is  to  be  paid  to  a  foreign  nation,  it  be- 

1  Knote  V.  United  States,  95  U.  S.  149;  Wallach  v.  Van  Riswick, 
92  U.  S.  202 ;  United  States  u.  Lancaster,  4  Wash.  C.  C.  64.  A  pardon 
does  not  give  any  right  to  compensation  for  what  has  been  suffered 
in  his  person  by  the  offender  by  imprisonment  Knote  v»  United 
States,  supra.  The  power  to  pardon  extends  to  punishments  for  con- 
tempts.   Re  Muller,  7  Blatch.  23. 

^  As  long  as  the  proceeds  of  a  sale  of  forfeited  property  are  not 
paid  into  the  treasury  or  to  the  informer,  a  pardon  cuts  off  all  right 
of  the  informer  to  the  penalty.  Osborn  v.  United  States,  91  U.  S. 
474;  United  States  v.  Thomasson,  4  Biss.  236. 

«  Const,  Art  II.  §  2,  d.  2. 

*  Story  on  Const.,  §  1508 ;  1  Tucker's  Bl.,  Ap.  332. 

^  American  Ins.  Co.  v.  Canter,  1  Pet.  511. 

«  Foster  v.  Neilson,  2  Pet.  253 ;  United  States  v.  Arredondo,  6  Pet 
691 ;  Garcia  v.  Lee,  12  Pet  511.  A  treaty  is  capable  of  so  operating, 
if  it  prescribes  a  rule  by  which  the  rights  of  a  private  citizen  may  be 
determined.    Head  Money  Cases,  112  U.  S.  580. 

7  Doe  V.  Braden,  16  How.  635;  Fellows  z;.  Blacksmith,  19  How.  366. 


POWBBS  OF  THJS  EXECUTIVE.  107 

oomes  the  duty  of  Congress  to  make  the  necessary  appro- 
priation ;  but  in  the  nature  of  things  this  is  a  duty  the 
performance  of  which  cannot  be  coerced.^  "iipiiLpayment 
of  awardft  under  arbitration  is  therefore,  in  one  sense, 
discretionary,  but  only  as  the  payment  of  public  debts  is 
discretionary;  —  that  is,  it  cannot  be  compelled  by  any 
process  of  execution. 

Appointments  and  Removals.  —  The.-£rfiaident  shall 
nQudn^j^  and  by  and  with  the  advice  and  consent  of  the 
Senate  shall  appoint  ambassadors,  other  public  ministers 
and  consuls,  judges  of  the  Supreme  Court,  and  all  other 
officers  of  the  United  States  whose  appointments  are  not 
in  the  Constitution  otherwise  provided  for,  and  which 
shall  be  established  by  law;  but  Congress  may  by  law 
vest  the  appointment  of  such  inferior  officers  in  theJBresr 
ident  alone,  in  the  courts  of  law,  or  in  the  heads  of 
departments.^ 

The_£ower  to  appoint  includes  the  power  to  remove ;  • 
but  this,  it  aeemSf  equall}'  requires  the  advice  and  consent 
of  the  Senate,  or  may  by  law  be  made  to  do  so.^  But  the 
consent  of  the  Senate  to  an  appointment  in  the  place  of 
an  incumbent  is  sufficient  for  the  purpose.^ 

^  This  subject  underwent  much  discussion  at  the  time  of  the 
treaty  of  1794,  known  as  Jay's  treaty,  with  England ;  at  the  time  of 
the  purchase  of  Alaska ;  and  in  the  later  case  of  the  award  to  Eng- 
land by  the  Commission  on  the  Fisheries. 

^  Const,  Art  II.  §  2,  d.  3.  As  to  who  are  inferior  officers,  see 
United  States  v.  Hartwell,  6  Wall.  386;  United  States  o,  Moore,  96 
U.  S.  760;  United  States  v,  Qermaine,  99  U.  S.  608;  United  States  v. 
Tinklepaugh,  3  Blatch.  426;  United  States  v,  Perkins,  116  U.  S.  483 ; 
United  States  t;.  Mouat,  124  U.  S.  303. 

*  Ex  parte  Hennen,  13  Pet.  230.  See  Keyes  v.  United  States,  109 
U.  S.  336.  The  judges  of  courts  of  the  United  States  hold  during 
good  behavior.  Const,  Art.  III.  §  1.  But  judges  of  territorial  courts 
do  not  come  within  this  clause.  McAllister  v.  United  States,  11 
Sup.  Ct  Rep.  949. 

«  Act  of  March  2, 1867,  Rev.  Stat  of  U.  S.  §  1767  et  seq.  This  act 
was  repealed  March  3, 1887.    See  United  States  v.  Avery,  Deadv,  204. 

6  Ex  parte  Hennen,  13  Pet  230 ;  Blake  v.  United  States,  103  U.  S. 
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^,  1  Tl]«  President  has  power  to  fill  all  vacancies  that  may 
--f  happen^turing  the  recess  of  the  Senate,  by  granting  com- 
missions ^^ich  shall  expire  .at  the  end  of  their  next 
session.^  But  he  cannot  by  removals  make  vacancies  in 
order  that  he  may^fill  them.  The  President  commissions 
all  the  officers  of  th^sUnited  States.' 

Messages,  —  The  Pre^dent  from  time  to  time  shall  give 
to  the  Congress  informatibtn  of  the  state  of  the  Union,  and 
recommend  to  their  consio^Biration  such  measures  as  he 
shall  judge  necessary  and  expe^nt ; '  he  may  on  extraor- 
dinary occasions  convene  botii  hbuses,  or  either  of  them, 
and,  in  case  of  disagreement  between  them  in  respect  to 
the  time  of  adjournment,  he  may  aqj^urn  them  to  such 
time  as  he  shall  think  proper.^ 

Veto  Power,  —  Every  bill  passed  by  the  two  houses 
shall,  before  it  shall  become  a  law,  be  pres^sipted  to  the 
President ;  if  he  approve,  he  shall  sign  it,  but  if  not,  he 
shall  return  it  with  his  objections  to  the  house  in^which  it 
originated,  who  shall  enter  the  objections  at  large  oH  their 
journal,  and  proceed  to  reconsider  it.  If  after  such  reoon* 
sideration  two  thirds  of  that  house  shall  agree  to  pass  the 
bill,  it  shall  be  sent,  together  with  the  objections,  to  the 

327 ;  Mullan  v.  United  States,  11  '^up.  Ct.  Rep.  788 ;  Bowerbank  v, 
Morris,  WaU.  C.  0.  Ua 

1  Const,  Art.  II.,  §  2,  cl.  8.  A  newly  created  office,  which  has 
never  been  filled,  is  not  a  case  of  vacancy  within  the  meaning  of  this 
provision.  McCrary,  Am.  Law  of  Elections,  §  237.  The  President 
has  no  authority  to  anticipate  a  vacancy,  and  make  an  appointment 
in  advance  to  fill  it  Ibid.,  §  257.  The  decision  of  the  execative 
that  a  vacancy  exists  is  not  conclusive.  Page  v,  Hardin,  8  B.  Monr. 
(Ky.)  648. 

3  Const.,  Art.  11.  §  3.  As  to  the  time  when  a  commission  takes 
effect,  see  Marbury  v.  Madison,  1  Cranch,  187 ;  Bowerbank  v.  Morris, 
Wall.  C.  C.  118 ;  United  States  v.  Le  Baron,  19  How.  78. 

*  Const,  Art.  II.  §  3.  In  practice,  since  Mr.  Jefferson's  time,  this 
information  is  conveyed  by  written  message,  transmitted  by  the 
President's  private  secretary. 

^  See  People  v.  Hatch,  33  111.  9,  as  to  the  circumstances  which 
amount  to  such  a  disagreement  as  will  justify  his  interference. 
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other  house,  by  which  it  shall  likewise  be  reconsidered ;  if 
approved  by  two  thirds  of  that  house,  it  shall  become  a 
law.  In  the  reconsideration  the  yeas  and  naj's  must  be 
entered  at  large^n  the  journals  of  the  houses  respectively. 
If  any  bill  shall  not  be  returned  by  the  President  within 
ten  days  —  Sundaj's  excepted  —  after  it  shall  have  been  ' 
presented  to  him,  it  will  become^a  law  in  lii^e  manner  as  if 
he  had  signed  it,  unless  the  Congre^s^^their  adjournment 
prevent  its  return.^  All  orders,  resolutioil&f>4nd  votes  to  -- 
which  the  assent  of  both  houses  may  be  necessarjv^eept 
on  a  question  of  adjournment,  must  take  the  coure^^ 
,    ^       biUs.« 

^''^^/"^  Compensation.  —  Thestdary  of  thp  PrpfliHf*nt  is  fixed 
by  law,  and  can  neither  be'increased  nor  diminished  dur* 
ing  the  period  for  which  he  shall  have  been  elected,  and  he 
shall  not  receive  during  that  period  any  other  emolument 
fh>m  the  United  States,  or  an}*  of  them.*  According  to 
the  legislative  precedent  of  1873^an  increase  made  after  a 
President  has  been  re-elected,  but  before  the  second  term 
has  begun,,  may  apply  to  his  salary  during  the  second 
term. 

AppropriaHona. — The  provision  that  no  money  shall 
be  drawn  from  the  treasury  but  in  consequence  of  appro- 
priations made  by  law,*  applies  with  peculiar  force  to  the  ^  ^ 
President,  and  is  a  pfx>per  security  against  the  executive 
assuming  unconstitutional  powers.    The  further  provision 
that  periodical  statements  of  ri^oeipts  and  expenditures^  -^  ^^ 
shall  be  published,  is  intended  as  a  means  of  holding  all 
departments  of  the  government,  and  particularly  the  legis- 
lature, under  a  due  sense  of  responsibility  to  the  people. 
The  duty  to  see  to  this  publication  is  prox)erly  executive. 
General  Powers.  —  The  President  **  shall  take  care  that 

1  Const,  Art.  I.  §  7,  cl.  2. 
s  Const,  Art  I.  f  7,  d.  & 

*  Const,  Art.  II.  §  1,  cl.  6.    The  salary  was  twenty-five  thousand 
dollars  nntil  1873,  when  it  was  increased  to  fifty  thousand. 

*  Const,  Art  I.  §  9,  d.  7. 
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the  laws  be  faithfully  executed.^*  Under  thia  claiise-IuflL 
duty  is  not  limited  to  the  enforcement  of  acts  of  Congress 
\  according  to  their  express  terms.  It  includes  '^  the  rights 
and  obligations  growing  out  of  the  Constitution  itself,  our 
international  relations  and  all  the  protection  implied  by 
the  nature  of  the  government  under  the  Constitution." 
He  has  power ^  therefore,  acting  through,  the  Department  of 
Justice,  to  protect  from  threatened  personal  attack  a  judge 
of  a  Federal  Court  while  travelling  on  his  circuit  in  the 
dischai^e  of  his  duties.^  The  foreign  intercourse  of  the 
country  being  committed  to^  the  charge  of  the  President, 
''  he  shall  receive  ambassadors  and  other  public  minis- 
ters ; "  ^  and  this  implies  that  for  reasons  satisfactory  to 
himself,  he  may  refuse  to  receive  those  who  are  sent,  or, 
after  having  received,  may  dismiss  them,  or  request  their 
recall,  or  refuse  longer  to  hold  relations  with  them. 

JSxecutive  Independence,  —  The  judiciary  cannot  control 
the  President  nor  his  subordinate  officers  in  the  perform- 
ance of  executive  duties,  by  mandamus,*  injunction,*  or 
otherwise.  But  if  an  executive  oflScer  is  charged  with  a 
purely  ministerial  duty,  involving  the  exercise,  of  no  dis- 
cretion 6n  his  part,  tlie  courts  may  compel  his  perforD[iance~ 
of  it. » 

^  In  re  Neagle,  135  U.  S.  1,  the  case  of  the  deputy  marshal  who 
shot  Judge  Terry  in  defence  of  Mr.  Justice  Field.  See,  also,  on  the 
extent  of  this  power  of  the  executive,  the  cases  cited  in  the  opinion. 

2  Const.,  Art.  II.  §  3. 

•  Marbury  w.  Madison,  1  Cranch,  137 ;  Gaines  v.  Thompson,  7  Wall. 
347  ;  The  Secretary  v.  McGarrahan,  9  Wall.  298,  811 ;  United  States 
V,  Black,  128  U.  S.  40;  United  States  ».  Windom,  187  U.  S.636; 
United  States  v.  Blaine,  139  U.  S.  306. 

*  Mississippi  v.  Johnson,  4  Wall.  475  ;  Georgia  v.  Stanton,  6 
Wall.  57. 

^  Kendall  v.  United  States,  12  Pet.  524,  and  cases  cited  in  note  3, 
supra.  As  to  whether  these  principles  apply  to  the  executive  officers 
of  the  States,  the  courts  differ.  See  Cooley,  Const.  Lim.,  6th  ed.^ 
p»  136,  note. 
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CHAPTER  VI, 

THE  JUDICIAL  DEPARTMENT  OF  THE  FEDERAL 

GOVERNMENT. 

JB^xtent, — The  jadicial  power  of  Jhe.ILBit.ed  States  ex- 
tendgr  to  all  cases,  in  law  and  equity,  arising  under  the 
Constitution,  the  laws  of  the  United  States,  and  the  trea- 
ties made  under  their  authority ;  to  all  cases  affecting  am- 
bassadors, other  public  ministers,  and  consuls  ;  to  all  cases 
of  admiralty  and  maritime  jurisdiction  ;  to  controversies  to 
which  the  United  States  shall  be  a  part}' ;  to  controversies 
between  two  or  more  States,  between  a  State  and  citizens 
of  another  State,  between  citizens  of  different  States,  be- 
tween citizens  of  the  same  State  claiming  lands  under 
grants  of  different  States,  and  between  a  State  or  the  citi- 
zens thereof  and  foreign  states,  citizens,  or  subjects.^ 

The  power  thus  defined  is  commensurate  with  the  ordi- 
nary legislative  and  executive  powers  of  the  general  gov- 
ernment, and  the  powers  which  concern  treaties ;  but  it  is 
also  still  broader,  and  in  some  cases  is  made  to  embrace 
controversies  from  regard  exclusivel}'  to  the  parties  suing 
or  sued,  irrespective  of  the  nature  of  the  questions  in  dis- 
pute. The  cases  in  which  this  authority  has  been  given 
are  cases  in  which  the  influence  of  state  interests  and  jeal- 
ousies upon  the  administration  of  state  laws  might  pos- 
sibly be  unfavorable  to  impartial  justice,  and  which  for 
that  reason  it  was  deemed  wise  to  remove  to  the  federal 
jurisdiction. 

LawBfor  its  Exercise,  —  But  although  the  Constitution 
extends  the  power  to  the  cases  specified,  it  does  not  make 

1  Const.,  Art.  IIL  §  2 
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complete  provision  for  its  exercise,  except  in  the  few  Cfuses 
of  which  the  Supreme  Court  is  authorized  to  take  cogni- 
zance.  For  other  cases  it  is  necessary  that  courts  shall  be 
created  by  Congress,  and  tnelr  respective  jurisdictions  de- 
fined ;  and  in  creating^  them  Congress  may  confer  upon 
each  so  much  of  the  judicial  power  of  the  United  States 
as  to  its  wisdom  shall  seem  proper  and  suitable,  and  re- 
strict that  which  is  conferred ^at  discretion.  In  doing  so 
it  may  apportion  among  the  several  federal  courts  all  the 
judicial  power  of  the  United  States,  or  it  may  apportion  a 
part  only,  and  in  that  case  what  is  not  apportioned  will  be 
lefb  to  be  exercised  bv  the  courts  of  the  States.  Thus  the 
States  may  have  a  limitjBd. juris(iJijti^^  the  sphere 

of  the  judicial  power  of  the  United  States,  but  subject  to 
be  further  limited  or  wholly  taken  away  by  subsequent 
federal  legislation.^  Such  is  the  state  of  the  law  at  this 
time :  many  cases  within  the  reach  of  the  judicial  power  of 
the  United  States  are  lefb  wholly  to  the  state  courts,  while 
s^^  in  man}'  others  the  state  courts  are  permitted  to  exercise 

a  jurisdiction  concurrent  with  that  of  the  federal  courts, 
but  with  a  final  j£^d£aj30i£ir4Qd[gm£nts  on  questions  of 
federal  law  in  the  United  States  Supreme  Court. 

Cases  arising  under  the  Constitution^  Laws,  and  Trea- 
ties.  —  The  reasons  for  conferring  jurisdiction  of  these 
cases  upon  the  federal  courts  we^re  mamfest,  and  were 
also  imperative.  The  alternative  m^  be  that  the  final 
decision  upon  questions  of  federal  law  must  be  left  to  the 
courts  of  the  several  States,  and  this  multitude  of  courts 
of  final  jurisdiction  of  the  same  causes,  arising  upon  the 
same  laws,  would,  in  the  language  of  the  Federalist,  be  a 
hj^dra  in  government  fh)m  which  nothing  but  contradiction 
and  confusion  could  proceed.*  Unifoimity  of  decision  could 

1  It  must  always  appear  by  the  record  that  a  case  in  the  federal 
court  is  within  its  jurisdiction  :  the  presumption  is  against  it  until  it 
is  shown.  Robertson  t^.  Cease,  97  U.  S.  646 ;  Godfrey  v,  Terry,  97 
U.  S.  171. 

«  Federalist,  No.  80. 
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seldom  or  never  be  expected,  and  never  relied  upon ;  and 
the  federal  law,  interpreted  and  applied  one  way  in  one 
State  and  another  way  in  another,  would  cease  to  be  a  law 
for  the  United  States,  because  the  decisions  would  estab- 
lish no  rule  for  the  United  States ;  and  the  Constitution 
itself  thus  administered  would  lose  its  uniform  force  and 
obligation.  Such  confusion  in  thelaws  which  constitute 
the  bond  of  union  for  the  States  must  be  intolerable  while 
it  existed,  but  could  not  be  of  long  duration,  for  a  soeedv 
dissolution  of  the  Union  must  follow.  An}^  government 
^hat  must  depend  upoft'Others  fbr'tEe  interpretation,  con- 
struction, and  enforcement  of  its  own  laws,  is  at  all  times 
at  the  mercy  of  those  on  whom  it  thus  depends,  and  will 
neither  be  respected  at  home  nor  trusted  abroad,  because 
it  can  neither  enforce  respect  nor  perform  obligations. 

These  jreaspjiSjJhoweyer,  do  not  apply  to  the  ori^inaj^ 
jurisdiction  over  a  case,  but  only  to  the  final  application  in 
tEe  case  of  the  rule  of  law  that  shall  govern  it.  The  full 
purpose  of  the  federal  jurisdiction  is  subserved  if  the  case, 
though  heard  first  in  the  state  court,  may  be  removed  at 
the  option  of  the  parties  for  final  determination  to  the 
courts  of  the  United  States.*  TheJfigialatiQiLoLCQngress^ 
has  therefore  left  the  parties  at  liberty,  with  few  excep- 
tions, to  bring  their  suits  in  the  state  courts  irrespective 
of  the  questions  involved,  but  has  made  provision  for  pro- 
tecting the  federal  authority  by  a  transfer  to  the  federal 
courts,  either  before  or  after  judgment,  of  the  cases  to 
which  the  federal  judicial  power  extends.  The  exceptions 
will  appear  as  we  proceed. 

A  f*f^  mny  hp  nnifi  t^  prise  under  the  Cpnatitutionj  or 
under  a  law  or  treaty,  when  a  power  conferred  or  supposed 
to  be,  a  right  claimed,  a  privilege  granted,  a  protection 
secured,  or  a  prohibition  contained  therein,  is  in  question.^ 

1  Gaines  v.  Fuentes,  02  U.  S.  10. 

a  Story  on  Const.,  §  1647.  But  the  fact  that  a  federal  executive 
officer  erroneously  construes  a  statute  does  not  make  a  case  where 
the  validity  of  an  authority  under  the  United  States  is  drawn  in 
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It  matters  not  whether  the  part^'^  immediately  concerned 
be  the  United  States,  in  its  sovereign  capacitj',  asserting 
one  of  its  most  important  powers,  or  a  State  defending 
what  it  believes  to  be  its  own  reserved  jurisdiction,  or  a 
hamble  citizen  contending  for  a  trivial  interest:  if  the 
'  case  tarns  wholly  or  in  part  on  the  interpretation  or  appli- 
cation of  the  Constitution,  the  validity  or  construction  of 
an  enactment  of  Congress,  the  forc^  or  extent  of  a  treaty, 
the  justification  of  any  act  of  a  federal  officer  or  agent  by 
the  federal  authority  under  which  he  assumes  to  act,  or  the 
validity  of  any  state  enactment,  or  any  act  under  supposed 
state  authority,  which  is  disputed  as  an  encroachment 
upon  federal  jurisdiction,  or  as  being  expressly  or  by  im- 
plication forbidden  b}'  the  federal  Constitution,  —  in  each 
instance  the  case  is  fairl}'  within  the  intent  of  the  pro- 
vision under  consideration,  and  within  its  reason  and 
necessity.* 

To  ^ve  the  necessary  effect  to  this  provision  it  has  been 
provided  tha-t ''  a  final  judgment  or  decree  in  any  suit  in 
the  highest  court  of  a  State  in  which  a  decision  in  the 
*;^j.  suit  could  be  had,  whei:^  is  drawn  in  question  the  validity 
of  a  treaty  or  statute  of,  6>Hin  authority  exercised  under, 
the  United  States,  and  the  decisid>n-^  against  their  validit}*; 
or  where  is  drawn  in  question  the  validity  of  a  statute  of, 
or  an  authority  exercised  under,  an}-  State,  on  the  ground 
of  their  being  repugnant  to  the  Constitution,  treaties,  or 

question.  United  States  v.  Lynch,  187  U.  S.  280.  Nor  is  a  suit  on 
the  Judgment  of  a  federal  court  necessarily  such  a  case.  Metcalf  o. 
Watertown,  128  XT.  S.  586.  But  one  on  a  marshal's  bond  for  liis  taking 
goods  under  an  attachment  is :  Bachrack  v,  Norton,  132  U.  S.  887 ; 
Bock  V.  Perkins,  189  U.  S.  628 ;  as  is  one  which  turns  on  the  validity 
of  a  land  patent.     Doolan  v,  Carr,  125  U.  S.  618. 

^  See  Tennessee  v.  Daris,  100  U.  S.  257.  It  is  held  that  jurisdic- 
tion of  all  controTersies  to  which  corporations  created  by  the  United 
States  are  parties  may  be  conferred  on  the  federal  courts  :  Osbom  v. 
Bank  of  the  United  States,  9  Wheat.  788 ;  and  that  suits  against  them 
may  be  removed  to  those  courts.  Pacific  Railroad  Removal  Cases, 
116  U.  S.  2. 
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laws  of  the  United  States,  and  the  decision  is  in  fiaTor  of 
Ifeeir  validity ;  or  where  any  title,  right,  pilvilege,  or  im- 
munity IS  elaimed  under  the  Constitution,  or  any  treaty  or 
statute  of,  or  cotntnlssion  held  or  authority  exercised  under, 
the  United  States,  and  the  decision  is  against  the  title, 
right,  privilege,  or  immunity  specially  set  up  or  claimed  by 
either  part}-,  under  such  Constitutioti,4i:(eaty,  statute,  com- 
mission, or  authority,  ma}*  be  re-examined,  and  reversed 
or  affiimed  in  the  Supreme  Court  [of  the  United  ^States] 
on  a  writ  of  error."  * 

A  careful  reading  of  this  statute  will  show  that  the  re- 
view in  the  federal  Supreme  Court  is  onl}-  provided  for, 
when  the  decision  in  the  state  court  is  against  Uie  title, 
right,  privilege,  or  immunity  set  up  or  claimed  under  the 
federal  authority.  Where  the  decision  does  not  deny  what 
is  thus  claimed,  the  reason  for  a  review  is  wanting.*    Nor 

IS  jt  sqfflHpntJ^^^n^h^rizft  thft  jemovftl  of  tbe^case  to  the 

federal  Supreme  Court  that  some  one  of  the  enumerated 
questions  miglit  have  arisen  in  or  been  applicable  to  it ; 
^  must  appear  by  the  record  jtself^  either  expressly  or  by 
clear  and  necessar}'  intendment,  that  some  one  of  them 
did  arise  in  the  state  court,  and  was  there  necessarily 
passed  upon  as  the  basis  of  the  judgment,  and  the  right, 
title,  privilege,  or  immunity  denied."  If  the,  fiasftinyiolves 
an  independent  ground  sufficiently  broad  to  sustain  the 

1  Act  of  Sept.  24, 1789,  as  amended.    Rev.  Stat.  U.  S.  §  709. 

^  Gordon  u.  Caldcleugh,  8  Grand),  268 ;  Burke  v.  6alne«,  19  How. 
388 ;  Ryan  v.  Tliomas,  4  Wall.  (K)3.  Under  Act  of  1886,  28  Stat,  at 
Large,  443,  error  lies  to  the  sapreme  eonrt  of  a  territory  whether  the 
decision  is  against  or  in  favor  of  the  title,  &c.,  claimed.  Glayton  v, 
Utah,  132  U.  S.  682. 

'  O wings  V.  Norwood's  Lessee,  4  Granch,  844 ;  Messenger  v.  Mason, 
10  Wall.  507 ;  Boiling  v,  Lersner,  91  U.  S.  694 ;  De  Saussure  v.  Gail- 
lord,  127  U.  S.  216 ;  Hale  v.  Akers,  132  U.  8. 664.  Gompare  Murray 
p.  Gharleston,  96  U.  S.  432.  For  illustrations  of  tlie  difference  in  the 
extent  of  the  jurisdiction  of  the  Supreme  Gourt  on  appeals  from  a 
State  court  and  from  a  federal  court,  as  affected  by  the  ground  of  the 
decision  of  the  lower  court,  see  New  Orleans  Water  Works  v.  La. 
Sugar  Go.,  125  U.  S.  18,  and  cases  cited. 
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Jadgment,  there  can  be  no  reyiew,  thoo^  a  federal  qaestion 
was  likewise  passed  npon.^ 

Oases  affecting  Ambassadors^  itc.  — In  all  cases  affect- 
ing  ambassadors,  other  public  ministers  and  consols,  and 
those  in  which  a  State  shall  be  a  party,  the  Supreme  Court 
has  original  jurisdiction.'  These  are  the  only  cases  in 
which  original  jurisdiction  is  conferred  upon  that  court, 
and  it  cannot  be  extended  by  statute.  Therefore  the  court 
cannot  have  jurisdiction  to  issue  the  writ  of  mandamus  to 
one  of  the  heads  of  the  executive  department,'  or  a  writ  of 
certiorari  to  one  of  the  district  judges  sitting  as  commis- 
sioner under  a  treaty,^  or  to  a  military'  commission  ordered 
by  a  general  officer  of  the  United  States  arm}',  commanding 
a  military  depa^ment  which  has  tried  and  sentenced  a 
civilian  to  punishment/  or  a  writ  of  habeas  corpus,  except 
as  an  appellate  process.*  Xb&julfiLPf  construction  that  is 
applied  in  these  cases  is  this :  that  the  affirmative  words 
of  the  Constitution,  declaring  in  what  cases  the  Supreme 
Court  shall  have  original  jarisdiction,  must  be  construed 
negatively  as  to  all  other  cases.''  Giving  the  Supreme 
Court  original  jurisdiction  does  not  exclude  the  jurisdic- 
tion of  other  courts,  and  therefore  cases  affecting  foreign 
representatives  may  originate  in  other  courts,^  but  they 
will  be  subject  in  such  courts  to  all  the  rules  of  privilege 

1  Hopkins  v.  McLure,  188  U.  S.  380;  Beatty  v,  Benton,  186  U.  S. 
244. 

3  Const,  Art.  III.  §  2,  d.  2.  See  Kentucky  r.  Dennison,  24  How. 
66.  But  Congress  may  give  concurrent  jurisdiction  to  other  courts 
in  cases  involving  consuls,  &c.,  and  in  cases  brought  by  a  State.  Bors 
V.  Preston,  111  U.  S.  262 ;  In  re  Baiz,  186  U.  S.  408 ;  Ames  v.  Kansas, 
111  U.  S.  449. 

*  Marbury  v.  Madison,  1  Cranch,  187.    See  cases,  ante  p.  110. 
^  Ex  parte  Metzger,  6  How.  176. 

*  Ex  parte  Vallandigham,  1  Wall.  248. 

«  See  Ex  parte  Terger,  8  Wall  86;  Ex  parte  Hung  Hang,  108 
U.  8.  662. 

'*  Marbury  v,  Madison,  1  Cranch,  187 ;  Ex  parte  Vallandigham,  1 
WaU.  248. 

>  See  cases,  note  2,  supra. 
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conferred  by  international  law,  and  to  the  appellate  juris- 
diction of  the  federal  Supreme  Court  And  Congress  in 
its  discretion  ma^" y  as  it  has  done,^  exclude  altogether  the 
jurisdiction  of  state  tribunals  over  suits  against  foreign 
representatives.  As  the  pnvileges  of-ambassadors,  minis- 
ters, and  consuls  are  conferred,  not  for  their  own  advan- 
tage, but  as  the  privileges  of  their  government,  it  is  fit  and 
proper  that  the  courts  of  the  government  to  which  they 
are  accredited,  and  with  which  alone  they  can  have  offi> 
cial  dealings,  should  have  exclusive  cognizance  of  suits 
against  them.^ 

Admiralty  and  Maritime  Cases.  —  Although  the  grant 
of  jurisdiction  in  these  jc&ses  is  not  in  terms  exclusive,  it 
has  been  practically  conceded,  from  the  first,  that  it  is  ex- 
clusive in  cases  of  prize,  since  those  were  always  excluded 
from  the  cognizance  of  the  courts  of  law.  But  it  is  also 
exclusive  in  all  cases  of  maritime  torts  and  contracts,  and 
liens  for  maritime  services,  if  the  proceeding  is  in  rem,^ 
If,  however,  the  cause  of  action  is  one  for  which  thejjfijo; 
mon  law^ves  a  remedy,  the  proceeding  may  be  taken  in 
the  State  courts,  notwithstanding  a  remedy  in  personam 
might  likewise  be  had  in  admiralty.*  The  distinction 
between  admiralty  and  maritime  jurisdiction  is  thus  ex- 
plained:  ''The  first  respects  acte  or  injuries  done  upon 
the  high  seas,  where  all  nations  claim  common  right  and 

1  Rev.  Stat  U.  S.  §  687.  ^  Davig  ,;.  Packard,  7  Pet.  276. 

«  The  Moses  Taylor,  4  Wall.  411;  The  Hine,  4  Wall.  656;  The 
Belfast,  7  Wall.  624.  In  such  cases  proceedings  in  reniy  authorized 
by  state  statutes  are  not  enforceable,  since  they  give,  in  effect,  ad- 
miralty jurisdiction  to  state  courts.  But  a  lien  given  by  a  state 
statute,  not  by  the  maritime  law,  to  a  material  man  for  repairs  on  a 
vessel  in  a  home  port  may  be  enforced  in  rem  in  the  admiralty.  The 
LotUwanna.  21  Wall.  668.  See  Ex  parte  McNiel,  13  WaU.  2-36.  And 
a  State  law  may  create  a  lien  on  a  vessel  for  a  tort  committed  by  it, 
enforceable  by  attachment  in  an  action  in  personam  in  a  state  court, 
where  the  maritime  law  gives  no  lien  for  such  tort.  Johnson  i;. 
Chicago,  &c.  El.  Co.,  119  U.  S.  388. 

^  Leon  V.  Galceran,  11  Wall.  186 ;  Schoonmacker  v.  Gilmore,  102 
U.  8. 118.    See  Bev.  Stat.  U.  S.  §  711,  cl.  2;  poU,  p.  126. 
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common  Jurisdiction ;  or  acts  or  injaries  done  upon  the 
coasts  of  the  sea ;  or,  at  farthest,  acts  or  injuries  done 
within  the  ebb  and  flow  of  the  tide.  The  second  respects 
contracts,  claims,  and  services  purely  maritime,  and  touch- 
ing rights  and  duties  appertaining  to  commerce  and  navi- 
gation. The  former  is  again  divisible  into  two  great 
branches,  -^  one  embracing  captures  and  questions  of 
prize  arising  jure  belli ;  the  other  embracing  acts,  torts, 
and  injuries  strictly  of  civil  cognizance,  independent  of 
belligerent  operations/'  ^  But  it  is  now  settled,  overruling 
the  early  opinions  and  decisions,  that  the  admiralty  and. 
maritime  Jurisdiction  is  not  limited  to  the  high  seas,  or  to 
tide*water,  or  even  to  waters  navigable  from  the  ocean, 
but  that  it  extends  to  the  great  lakes  and  their  navigable 
waters,^  and  to  the  great  rivers,'  even  though  their  navi- 
gable course  may  be  entirely  within  the  limits  of  a  single 
State.^  ^^Nor  can  the  jiirift^i^fa*^"  ^f  ^-^f^  r^nnrtA  pf  ^\i^ 
United  States  be  made  to  depend  on  regulations  of  com- 
merced They  are  entirely  distinct  things,  having  no  neces- 
sary connection  with  one  another,  and  are  conferred  in 
the  Constitution  by  separate  and  distinct  grants.'*  '^  While 
the  limits  of  the  general  maritime  law  are  matters  of  Judi- 
cial determination,  within  those  limits  it  is  aul^ficLilLMfib 
modifications  as  Congress  may  adopt,  and  no  state  law  can 
override  the  action  of  Congress.*  The  federal  jurisdiction 
will  therefore  include  the  case  of  collisions  at  sea  between 
foreign  vessels,^  the  case  of  collisions  on  navigable  lakes 

1  Story  on  ConstM  i  1666. 

s  The  Genesee  Chief,  12  How.  448 ;  The  Eagle,  8  Wall.  15. 

s  Fretz  I*.  Bail,  12  How.  466. 

*  Jackson  v.  The  Magnolia,  20  How.  296 ;  The  General  Cass, 
1  Brown,  Admr.  834.  The  first  of  these  cases  arose  on  the  Alabama 
River,  and  the  second  on  the  Saginaw. 

A  The  Commerce,  1  Black,  574,  579. 

<  Butler  V.  Boston  S.  S.  Co.,  130  U.  S.  527 ;  Ex  parte  Gamett,  11 
Sup.  Ct.  Rep.  840,  where  the  limited  liahilitj  act  was  held  operative 
on  navigable  water  within  a  State. 

7  The  Belgenland,  114  U.  S.  856. 
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or  rivers,  of  vessels  engaged  in  commerce  between  ports 
of  the  same  State,  and  occurring  within  the  body  of  a 
county,^  and  also  the  case  of  contracts  of  affreightment, 
though  to  be  performed  within. the  State  where  made.^  So 
cases  of  collision  of  vessels  passing  from  one  navigable 
body  of  water  to  another  through  a  oonnecting  canal,  like 
the  Welland  Canal,  are  of  federal  cognizance.'  And  ad- 
miralty has  jurisdiction  of  collisions  occuriing  on  tide- 
water^ though  the  vessel  be  at  a  wharf  or  pier  in  a  harbor,^ 
but  it  has  none  where  the  injury  is  done  on  land,  as  where 
a  fire  is  set  on  shore  by  sparks  from  a  steamer.^  Whfiiher 
a  state  statute  allowing  a  recovery  of  d^jjQgges  for  death 
can  create  a  liability  in  a  maritime  cause  at  all  is  not 
settled.  Unless  it  can,  and  the  case  is  one  to  which  it 
properly  applies,  there  can  be  no  recovery  for  death  in 
admiralty,  in  the  absence  of  an  act  of  Congress/ 

The  general  jurisdiction  over  the  place  wittuA  a  State 
which  is  subject  to  the  grant  of  admiralty'  power  adheres 
to  the  territory,  as  a  poition  of  the  sovereignty  not  given 
away,  and  the  residuary  powers  of  legislation  remain  in 
the  States.  Therefore  the_admiralty  jurisdiction  does  not 
divest  the  state  jurisdiction  to  punish  crimes.^     Neither 

1  The  Commerce,  1  Black,  574;  Waring  v.  Clark,  6  How.  441. 

a  The  Belfast,  7  Wall.  624. 

•  Scott  V.  The  Young  America,  Newb.  Admr.  101 ;  The  Avon,  1 
Brown  Admr.  170 ;  The  Oler,  14  Am  Law  Reg.  n.  s.  300.  So  of  a 
canal  wholly  within  the  State,  and  a  vessel  on  a  vojage  between  two 
ports  in  the  State.  Ex  parte  Boyer,  109  U.  S.  629.  Compare  McCor- 
mlck  V.  Ives,  Abb.  Adm.  418. 

<  The  Lotty,  Olcott,  329. 

»  The  Plymouth,  3  Wall.  20 ;  Ex  parte  Phenix  Ins.  Co.,  118  U.S.  610. 
So  if  a  vessel's  boom  damages  a  building-  Johnson  v.  Chicago,  &c. 
£1.  Co.,  119  U.  S.  388.  A  dry  dock  is  not  a  subject  of  salvage  ser- 
vice. Cope  V.  Vallette  Dry  Dock  Co.,  119  U.  S.  626.  But  if  one  is 
figured  on  a  vessel  lying  at  a  wharf  at  the  end  of  the  voyage  through 
the  negligence  of  her  officers,  a  libel  in  personam  will  lie.  Leathers  v. 
Blessing,  105  U.  S.  626. 

0  Butler  V.  Boston  S.  S.  Co.,  180  U.  S.  627 ;  The  Alaska,  130  U.  S. 
201 ;  The  Harrisburg,  119  U.  S.  199. 

7  United  States  v.  Bevans,  8  Wheat  336. 
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does  it  divest  the  state  jurisdiction  to  regulate  the  fish- 
erieg,  and  to  punish  those  who  transgress  the  regulations.* 

/Suits  by  and  against  the  United  States,  —  The  United 
States,  like  any  other  sovereignty,  ia  not  suable  in  its  own 
courts,  ezfifipt.withjts  own  consent;  but  it  may  consent, 
as  has  been  done  by  creating  and  defining  the  jurisdiction 
of  the  Court  of  Claims.  Neither  is  the  United  States 
suable  in  a  state  court,  for  the  United  States  is  supreme 
within  its  sphere,  and  the  States  cannot  subordinate  it  to 
their  authority.*  ^^^J^J^'f  been  quite  authoritatively-  con- 
ceded, however,  by  the  federal  judiciary, "  thaUftnd  within 
a  ,State^  purchased  by  the  United  States  as  a  mere  pro- 
prietor, and  not  reserved  or  appropriated  to  any  special 
purpose,  may  be  liable  to  condemnation  for  streets  or 
highways,  like  the  land  of  other  proprietors,  under  the 
rights  of  eminent  domain ; "  •  and  the  concession  will 
cover  all  cases  of  appropriations  for  public  purposes.*  A 
right  to  appropriate  implies  a  right  to  provide  the  means 
whereby  a  court  may  obtain  jurisdiction,  which  in  these 
cases  may  be  some  other  means  than  the  ordinary  writs. 
But  the  State8.caQ.hayeQa.right  to  appropriate  any  por- 
tion of  the  land  which  has  been  purchased  or  otherwise 
acquired,  by  the  United  States,  as  a  means  in  the  perform- 
ance of  any  of  its  ^overnjaental  Junctjonsj  such  as  land 
held  for  a  fortification,*  or  for  an  arsenal  and  government 
manufactory  of  arms.* 

As  a  corporation  the  United  States  may  sue  as  plaintiff, 

1  Corfleld  v.  Coryell,  4  Wash.  C.  0.  371 ;  Smith  v.  Maryland,  18 
How.  71 ;  McCready  r.  Virginia,  94  U.  S.  891 ;  Manchester  v,  Massa- 
chusetts, 139  U.  8.  240. 

s  Ableman  u.  Booth,  21  How.  606. 

'  United  States  v.  Chicago,  7  How.  185, 194.  Opinion  by  Mr.  Jus- 
tice Woodbury,  concurred  in  by  the  whole  court,  except  one  judge,who 
dissented  on  a  point  of  jurisdiction. 

*  The  right  was  asserted  to  the  fullest  extent  hy  Mr.  Justice 
McLean  in  United  States  v.  Kailroad  Bridge  Co.,  6  McLean,  617. 

ft  United  Statrs  v.  Chicago,  7  How.  186. 

0  United  States  v.  Ames.  1  Wood.  &  M.  76. 
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in  either  its  own  or  the  state  courts,  or  in  the  courts  of  a 
foreign  country,  as  occasion  may  require.^ 

Controversies  between  States.  —  Many  questions  might 
arise  under  this  clause  concerning  the  reach  of  the  federal 
jurisdiction  over  conti*oversies  between  States,  the  sub- 
jects that  may  be  dealt  with  and  determined,  and  how  far 
the  sovereign  rights  of  the  States,  and  the  extent  of  their 
respective  territorial  jurisdictions,  may  be  brought  within 
the  cognizance  and  final  determination  of  the  federal  ju- 
diciary. The  clause  conferring  jurisdiction  of  such  con- 
troversies  is  general,  and  only  as  cases  arise  can  it  be 
determined  whether  they  present  questions  which  are  prop- 
erly of  judicial  cc^nizance  as  between  the  States.  A 
question  of  boundary  is  plainly  such  a  question,'  and  so 
is  the  question  whether  the  conditions  in  a  compact  be-  ^ 
tween  two  States,  on  the  performance  of  which  certain 
territorj'  was  to  be  detached  from  the  one  and  become  a 
part  of  the  other,  have  ever  been  complied  with,  so  as  to 
effect  the  transfer.* 

^y  *^-^tates^'j  in  the  provision  of  the  Constitution  con- 
ferring this  jurisdiction,  is  intended  the  States  in  the 
Union.^  An  Indian  tribe  is  neither  a  State  in  the  Union 
in  this  sense,  nor  a  foreign  state,  and  entitled  as  such  to 
sue  in  the  federal  courts.' 

Suits  by  States,  —  T^le  federal  jurisdiction  extends  to 
suits  by  States  against  citizens  of  other  States,  and  against 
foreign  states,  citizens,  or  subjects.  The  States  intended 
here  are  States  holding  their  constitutional  relations  to 
the  United  States.  A  State  wfai^^h  has  been  in  rebellion^ 
and  is  not  restored  to  peaceful  relations  as  a  member  of 

1  Queen  of  Portugal  v.  Grymes,  7  CI.  &  Fin.  66 ;  United  States  v. 
Wagner,  L.  R.  2  Ch.  App.  682. 

^  Rhode  Island  t*.  Massachusetts,  12  Pet.  657 ;  Missouri  v.  Iowa, 
7  How.  660 ;  Florida  v.  Georgia,  17  How.  478 ;  Alabama  v,  Georgia, 
88  How.  606.  ■ -^ 

*  Virginia  v.  West  Virginia,  11  Wall.  3ft 

*  Scott  V.  Jones,  6  How.  843, 377. 

*  Cherokee  Nation  v,  Georgia,  6  Pet.  1. 
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the  Union,  cannot  sue  in  the  federal  courts.^  The  tact 
that,  in  a  suit  between  twojndiYJduals  to  which  a  State 
does  not  appear  to  be  a  party  of  record,  a  question  of 
boundary  between  States  may  incidentally  arise,  does  not 
make  the  case  one  to  which  the  State  is  a  party  within  the 
meaning  of  the  provision  which  gives  to  the  Supreme 
Courts  original  jurisdiction  of  suits  where  a  State  is  a 
party.^  A  suit  against  a  state  agent  for  moneys  or  se* 
curities  wrongfully  taken  by  him  under  a  void  law,  is  not 
^  ,  a  suit  against  the  State ; '  but  a  suit  by  the  Governor  of 
the  State,  in  his  title  of  office  and  in  the  interest  of  the  State, 
is  a  suit  by  the  State.^  It  was  not  intended  to  confer  by 
this  clause  jurisdiction  of  a  suit  of  such  a  nature  that  it  could 
not  be  entertained  at  all  by  the  judiciary  of  another  State. 
Hence  a  State  cannot,  by  reason  of  it,  bring  an  action  on 
a  judgment  of  its  courts  based  upon  one  of  its  own  penal 
statutes.* 

Suits  against  States.  —  The  clause  of  the  Constitution  ^^-^ 
which  at  first  conferred  the  federal  jurTsdTctioir  extended  v  ^ 
to  suits  against  States  by  other  states,  by  citizens  of  other 
States,  and  by  foreign  states,  citizens,  or  subjects.®  But 
by  amendment  to  the  Constitution  this  jurisdiction  has 
been  so  limited  as  to  be  confined  to  suits  brought  by 
States  in  the  Union,  and  by  foreign  states,  and  the  States 
are  no  longer  subject  to  be  sued  in  the  federal  courts  by 
private  persons.^    But  the  fact  that  a  State  has  an  interest 

1  Texas  ».  White,  7  Wall.  700. 
s  Fowler  v,  Lindsey,  8  Dall.  411. 

*  Osborn  v.  Bank  of  the  United  States,  9  Wheat.  788. 

*  The  Governor  v.  Madrazo,  1  Pet.  110, 124. 

*  Wisconsin  i;.  Pelican  Ins.  Co.,  127  U.  S.  266. 
«  Chisholm  v.  Georgia,  2  Dall.  419. 
7  Const,  Amendment  11.    A  State  may  not  be  sued  without  its 

own  consent  hy  its  own  citizens  or  by  citizens  of  another  State, 
Hans  V.  Louisiana,  134  U.  S.  1 ;  Railroad  Co.  v.  Tennessee,  101  U.  8. 
887 ;  and  rt  may  attach  any  conditions  it  pleases  to  its  consent.  De 
Saussure  v.  Gaillard,  127  U.  S.  216.  By  appearing  in  a  suit  against  it, 
the  State  may  waive  its  immunity.    Clark  v.  Barnard,  106  U.  S.  486. 
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in  the  oontroversj,  however  extensive,  wiU  not  bring  the 
case  under  the  amendment  and  exclude  the  federal  juris- 
diction so  long  as  the'State  itself  is  not  a  party.^  There- 
fore a  state  corpomtion  may  be  sued  in  the  federal  courts,  ^^ 
notwithstanding  the  State  is  the  sole  stockholder.^  But  if  l^ 
the  State  is  an  indispensable  party  and  must  be*  brought 
into  the  litigation,  a  suit  will  not  lie.'  It  is  not  believed, 
however,  that  a  State  can  be  indirectly  sued  by  making  "X; 

its  agent  or  officer  the  nominal  defendant,  where  the  agent 
or  officer  merely  holds  the  State  property  or  securities,  or 
occupies  a  position  of  trust  under  the  State,  and  in  the  per^ 
formance  of  its  duties  commits  upon  others  no  trespass,  so 
that  the  cause  of  action  relied  upon  must  be  one  in  which  he 
would  be  responsible  only  as  such  agent,  officer,  or  trustee. 
It  such  action  were  permitted,  thfe  elexfiuth  amepdmeftt 
nught^big  i^ullified.  A  suit,  therefore,  whether  brought  by 
a  citizen  of  the  same  State  or  of  another  State,  will  not  lie 
against  an  officer,  if  the  real  purpose  of  it  is  to  compel  the 
performance  by  the  State  of  its  obligations.^  But  where 
an  officer,  claiming  to  act  as  such,  under  color  of  uncon- 
stitutional laws  invades  property  or  rights  acquired  under 

A  State  cannot,  bj  taking  assignments  from  its  citizens  of  claims  held 
by  them  against  another  State,  entitle  itself  to  sue  thereon  in  the 
federal  courts.  New  Hampshire  v.  Louisana,  108  U.  S.  70.  See  Cun- 
ningham V.  Railroad  Co.,  100  U.  S.  446. 

1  Osborn  v.  Bank  of  United  States,  0  Wheat.  788. 

«  Bank  of  Kentucky  v.  Wister,  2  Pet.  818. 

s  Cunningham  v.  Macon»  &c.  B.  R.  Co.,  109  U.  S.  446^  where  a 
second  mortgage  bondholder  filed  a  bill  to  foreclose  and  to  set  aside  a 
foreclosure  of  the  first  mortgage  hy  the  State,  under  which  it  was  in 
possession  by  its  receiver.  So  where  a  State  subscribed  for  railroad 
stock  and  to  pay  for  it  issued  its  bonds,  pledging  to  the  payment 
thereof  its  stock  and  dividends,  a  bondholder  cannot  file  a  bill  against 
the  railroad  company,  the  real  object  of  which  is  to  sequester  the  State's 
stock  and  dividends.  Christian  v.  Atlantic^  &c.  B.  R.  Co.,  133  U.  S. 
283. 

^  Louisiana  t;.  Jumel,  107  U.  S.  711 ;  Hagood  v.  Southern,  117 
U.  S.  62 ;  In  re  Ayers,  123  U.S.  443.  This  amendment  does  not  prevent 
an  action  against  a  county.    Lincoln  Co.  v,  Luning,  133  U.  S.  629, 
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contracts  with  the  State,  and  makes  himself  a  trespasser^  by 
attempting  to  enforce  a  void  authority',  it  is  immaterial  to 
the  jurisdiction  who  undertook  to  confer  the  void  authority, 
since  he  is  responsible  individually,  on  well-settled  com- 
mon-law principles.^ 

The  force  of  the  eleventh  amendment  is  restricted  to 
original  suits,  and  it  does^not  preclude  a  review  in  the 
federal  Supreme  Court  of  decisions  in  the  state  courts 
where  is  dr^wn  in  question  any  title,  right,  privilege,  or 
exemption  under  the  Constitution,  laws,  or  treaties  of  the 
United  States.* 

Other  Controversies.  —  Where  the  jurisdiction  of  a  case 
depends  upon  the  citizenship  of  parties,  the  fact  should 
appear  on  inspection  of  the  record.*  And  an  averment  of 
residence  is  not  equivalent  to  an  averment  of  citizenship.* 
A  resident  in  one  of  the  Territories,  or  of  the  District  of 
Columbia,  is  not  entitled  to  sue  or  I5e^«ued  as  a  citizen  of 
a  State.*  A  corporation  created  by  and  tfatwaqting  busi- 
ness within  a  State  is  for  this  purpose  to  be  deem? 
represent  corporators  who  are  citizens  of  the  State,^  and 

1  Ab  was  the  case  in  Osborn  v.  Bank  of  United  States,  9  Wheat.  738. 

2  United  States  v.  Lee,  106  U.  S.  199 ;  Poindexter  v.  Greenhow,  174 
tr.  S.  270;  Pennoyer  v,  McConnaughy,  11  Sup.  Ct.  Rep.  699.  An 
action  lies  against  an  officer  to  compel  him  to  do  what  a  statute  re- 
quires.   Rolston  V.  Com'rs,  120  U.  S  390. 

*  Cohens  v,  Virginia,  6  Wheat.  264. 

*  Brigham  v.  Cabott,  3  Dall.  382 ;  Jackson  v.  Ashton,  8  Pet.  148 ; 
Bailey  v.  Dozier,  6  How.  23 ;  Robertson  v.  Cease,  97  U.  S,  646 ;  Ste- 
vens w.  Nichols,  130  U.  S.  230;  Denny  v.  Pironi,  11  Sup.  Ct.  Rep.  966. 
If  the  record  fails  to  show  a  case  of  which  the  court  can  take  juris- 
diction, its  duty  is  to  dismiss  it  of  its  own  motion.  Metcalf  v.  Water- 
town,  128  U.  S.  586,  and  cases  cited;  Robinson  v.  Anderson,  121 
U.  S.  622.  And  under  the  Act  of  1875,  if  the  averments  show  diverse 
citizenship  but  the  proofs  do  not,  the  Supreme  Court  will  dismiss. 
Morris  v.  Gilmore,  129  U.  S.  315. 

*  Robertson  v.  Cease,  97  U.  S.  646;  Menard  v.  Goggan,  121  U.  S. 
253.    Compare  Shelton  v.  Tiffin,  6  How.  163. 

^  Hepburn  i;.  Ellzey,  2  Cranch,  445,  448 ;  Scott  ».  Jones,  5  How. 
843,  377. 

7  United  States  Bank  v.  Planters'  Bank,  9  Wheat.  904 ;  Ohio,  &a 
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a  foreign  corporation  is  to  be  deemed  to  represent  corpo- 
rators who  are  aliens.^  As  a  declaration  of  intention  to 
become  a  citizen  under  the  naturalization  laws  does  not 
make  one  a  citizen,  it  will  not  preclude  an  alien  suing  as 
such.^  The  courts  will  not  be  open  to  suits  by  aliens 
when  their  country  is  at  war  with  our  own. 

Ijegialation  assigning  t/ie  Jurisdiction  to  Courts.  —  In 
the  exercise  of  its  authority  to  assign  to  courts  such  por- 
tion of  the  judicial  power  as  it  shall  determine  is  proper  or 
needful,  Congress  has  provided  b}'  law  that  the  jurisdic- 
tion vested  in  the  courts  of  the  United  States,  in  the  cases 
and  proceedings  following,  shall  be  exclusive  of  the  courts 
of  the  several  States :  — 

1.  Of  all  crimes  and  offences  cognizable  under  the  au- 
thority of  the  United  States ; 

2.  Of  all  suits  for  penalties  and  forfeitures  incurred 
under  the  laws  of  the  United  States ; 

3.  Of  all  civil  causes  of  admiralty  and  maritime  juris- 
diction ;  saving  to  suitors  in  all  cases  the  right  of  a  com- 
mon-law remedy  where  the  common  law  is  competent  to 
give  it; 

4.  Of  all  seizures  under  the  laws  of  the  United  States, 
on  land  or  waters  not  within  admiralty  and  maritime 
jurisdiction ; 

R.  R.  Co.  V,  Wheeler,  1  Black,  286 ;  Insurance  Companj  v.  Francis, 
11  Wall.  210.  A  stockholder  resident  in  another  State  may  never- 
theless as  such  stockholder  be  the  antagonistic  party.  Dodge  v, 
Woolsey,  18  How.  381. 

1  Society,  &c.  o.  New  Haven,  8  Wheat  464;  Steamship  Co.  v, 
Tugman,  106  U.  S.  118.  Where  a  corporation  of  New  Hampshire 
and  one  of  the  same  name  of  Massachusetts  are  by  the  action  of  both 
States  permitted  to  unite  to  operate  a  railroad,  the  New  Hampshire 
corporation  so  far  retains  its  original  character  that  it  may  file  a  bill 
against  a  Massachusetts  corporation  in  the  federal  court  for  that  State. 
Nashua  R.  R.  Corp.  t;.  Boston,  &c.  R.  R.  Corp.,  186  U.  S.  866.  Com- 
pare Railroad  Co.  v.  Alabama,  107  U.  8.  681. 

*  Story  on  Const,  §  1700.  If  an  alien  is  sued,  his  alienage  must 
be  averred.  It  is  not  enough  that  he  is  a  foreign  consul.  Bors  v, 
Preston,  111  U.  8. 262. 


c''^- 


126  CONSTITUTIONAL  LAW, 

5.  Of  all  cases  arising  under  the  patent-right  or  copy- 
right laws  of  the  United  States ; 

6.  Of  all  matters  and  proceedings  in  bankruptcy ; 

7.  Of  all  controversies  of  a  civil  nature  where  a  State 
is  a  party,  except  between  a  State  and  its  citizens,  and 
between  a  "l^tate  and  citizens  of  other  States  or  aliens.* 

Federal  charts  are  also  given  original  jurisdiction  of 
causes  of  action  arising  under  the  postal  laws;  suite  for 
drawback  of  duthsis ;  suits  for  violations  of  the  statute  of 
the  United  States  rar  the  protection  of  civil  rights,  or  for 
the  deprivation  of  righte,  pnvileges,  or  immunities  secured 
by  the  Constitution  or  laws  of  the  United  States ;  suits  to 
recover  the  possession  oXany  office,  —  except  legislative 
ofBcee  and  the  office  of  E^ctor  of  President  and  Vice- 
President,  where  the  sole  question  touching  the  title 
thereto  arises  out  of  the  denial W  the  right  to  vote  to  any 
citizen  offering  to  vote,  on  accoukit  of  race,  color,  or  pre- 
vious condition  of  servitude ;  *  proc^dings  for  the  removal 
from  office  of  any  one  holding  the  some  contrary  to  the 
provisions  of  the  third  section  of  the  \fourteenth  amend- 
ment.* \ 

Also  of  suits  arising  under  the  revenue  laws ;  suits  aris- 
ing under  any  law  relative  to  the  slave  trade;  and  suits 
brought  by  any  person  to  recover  damages  ft>r  an  injury 
to  person  or  property  on  account  of  a,uy  act  done  by  him 
under  any  law  of  the  United  States  for  the  protection  or 
collection  of  any  of  its  revenues,  or  to  enforce  the  rights 
of  citizens  of  the  United  States  to  vote  in  any  State/ 

1  Rev.  Stat.  U.  S.  §  711. 

^  This  is  conferred  with  a  proviso  *'  tiiat  such  jurisdiction  shall 
extend  only  so  far  as  to  determine  the  rights  of  the  parties  to  such 
office  by  reason  of  the  denial  of  the  right  guaranteed  by  the  Consti- 
tution of  the  United  States  and  secured  by  any  law  to  enforce  the 
right  of  citizens  of  the  United  States  to  vote  in  all  the  States."  Fed- 
eral courts  have  no  jurisdiction  over  contested  state  elections,  except 
in  this  single  case.  Harrison  v.  Hadley,  2  Dill.  229;  Johnson  v. 
Jumel,  3  Woods,  69.  Neither  this  nor  the  next  provision  seemf  as 
yet  to  have  had  authoritative  examination. 

•  Rev.  Stat.  U.  S.  §  663.  *  Rev.  Stat.  U.  S.  §  629. 
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Abo^  ooBCurrentlj  with  State  courts,  of  all  salts  of  a  civil 
nature,  at  common  law  or  in  equity,  where  the  matter  in 
dispute  exceeds,  exclusive  of  interest  and  costs,  the  sum 
or  value  of  S2,000,  and  arising  under  the  CSonstitution  and 
laws  of  the  United  States,  or  treaties  mode,  or  which  shall 
be  made  under  their  authority,  or  in  which  controversy* 
the  United  States  are  plsuntiffs  or  petitioners ;  or  in  which 
there  shall  be  a  controversj*  between  citizens  of  different 
States,  in  which  the  matter  in  dispute  exceeds,  exclusive 
of  interest  and  costs,  the  sum  or  value  aforesaid ;  or  a 
controversy  between  citizens  of  the  same  State  claiming 
lands  under  grants  from  different  states ;  or  a  controversy 
between  citizens  of  a  State  and  foreign  states,  citizens  or 
subjects,  in  which  the  matter  in  dispute  exceeds,  exclusive 
of  interest  and  costs,  the  sum  or  value  aforesaid.^ 

Congress  has  also,  in  pursuance  of  treaties  with  certain 
countries,  provided  for  the  holding  of  courts  in  them  by  , 
the  ministers  and  consuls  of  the  United  States,  by  which  * 
offences  committed  in  those  countries  by  citizens  of  the   ' 
United  States  hre  to  be  tried,  as  well  as  ^^qntroversi^ 
between  such  citizens  and  others.*  ^-  -        ^^ 

IVansfer  of  Causes  from  State  Courts.  —  As  suits  may 
be  instituted  in  the  state  courts  in  all  cases  in  which  the 
jurisdiction  of  the  federal  courts  is  not  made  exclusive,  the 
pnrp^^  hfld  in  yif^Ty  j*|^^"^^*-^^g  the  federal  power  would 
often  be  defeated  if  there  were  not  some  provision  under 
which  a  cause  brought  in  a  state  court  might  be  removed 
to  a  federal  court  For  example,  if  a  citizen  of  one  State 
should  bring  suit  in  one  of  its  courts  against  a  citizen  of 
another  State,  the  case  would  be  one  which  by  the  Consti* 
tution  is  embraced  in  the  grant  of  the  federal  power ;  and 

I  Act  of  March  3, 1887,  24  Stat,  at  Large,  552,  as  amended  by  Act 
of  August  11, 1888,  25  Stat,  at  Large,  484. 

s  Rev.  Stat.  U.  S.  §  4083,  et  seq.  A  British  subject  who  hat  shipped 
as  a  saUor  upon  an  American  Tessel  may  be  tried  before  ench  a  court 
for  the  murder  of  the  mate  of  tlie  Tessel  while  it  was  lying  in  Japanese 
waters.    Boss  v.  Mclntjrre,  11  Sup.  Ct.  Rep.  897. 
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the  reason  why.  it  was  included  is  that  it  may  sometimes 
happen  that  local  feelings,  sentiments,  prejudices,  or  pre- 
possessions may  preclude  a  fair  trial  in  the  state  court,  or 
at  least  give  rise  to  fears  or  suspicions  that  such  may  be 
the  case.  But  it  may  be  and  is  entirely  proper  to  allow 
the  suit  to  be  thus  brought  in  the  first  instance,  because  in 
most  cases  no  such  influences  will  be  suspected  or  feared, 
and  the  parties  would  go  to  trial  in  the  state  court  without 
objection.  But  if  they  are  feared,  the  reasons  for  refer- 
ring the  case  to  the  federal  court  are  then  apparent.  A 
case  of  more  importance  to  the  federal  jurisdiction  is 
where  a  federal  officer  is  sued  in  a  state  court,  for  some 
act  or  omission  in  his  office.  For  many  such  acts  or  omis- 
sions thei'e  is  no  civil  responsibility  in  any  court,  but  for 
some  there  is.  Th^  peneral  mlp  ia.  thaf..  if  a  duty  imposed 
upon  an  officer  is  exclusivelj'  of  a  public  nature,  his  neg- 
lect to  perform  it  can  only  be  punished  by  some  proceed- 
ing, either  civil  or  criminal,  instituted  by  the  proper 
public  authorities  ;  but  if  a  duty  is  imposed  upon  him  for 
the  benefit  of  an  individual,  the  latter  has  his  private 
action  to  recover  damages  for  any  failure  in  performance 
whereby  he  is  injured.  The  difierence  between  the  public 
and  the  private  duties  is  well  illustrated  in  cases  arising 
nn^der  the  post-office  laws.  The  Postmaster-General  has 
duties  to  perform,  which  are  of  high  importance  to  the 
nation  and  to  all  its  people  ;  but  they  are  public  duties  ex- 
clusively, and  he  never  becomes  charged  with  obligations 
to  any  particular  person,  so  as  to  be  liable  to  individual 
actions.^  It  is  different  with  a  local  postmaster.  When 
mail  matter  is  received  at  his  office,  directed  to  a  particu- 
lar person,  it  becomes  his  duty  to  that  person  to  deliver 
it  on  demand,  and  he  is  liable  to  a  suit  for  damages  in 
case  of  refusal.^    A  like  distinction  exists  between  the 

1  Lane  v.  Cotton,  1  Ld.  Raym.  646 ;  b.  c.  12  Mod.  472,  and  1  Salk. 
17 ;  Smith  v.  Powditch,  Cowp.  182  ;  Rowning  t;.  Goodchild,  2  W.  Bl. 
906 ;  Whitfield  v.  LeDespencer,  Cowp.  754,  765. 

a  Teall  ».  Felton,  1  N.  Y.  637 ;  0.  o.  in  error,  12  How.  284. 


THB  JUDICIAL  DEPABTMBNT.  129 

duties  of  the  Secretary  of  the  Treasury  and  the  collector 
of  the  customs  at  a  port :  the  former  is  responsible  only  to 
the  goyei*nment  for  the  faithful  performance  of  dut}' ;  but 
the  latter  owes  duties  to  those  whose  imported  goods  pass 
through  his  hands,  and  he  may  become  liable  to  private 
suits  for  oppressive  conduct  and  illegal  charges.^  So  the 
dutiesof  the  United  States  marshal,  which  resemble  those 
of  the  sheriff,  are  to  a  large  extent  duties  to  iudividuals<» 
and  may  frequently  subject  him  to  suits.  So  any  f^Hftral 
officer  may  become  involved  in  private  suits  on  allegations 
that,  in  the  pretended  discharge  of  duty,  he  has  tres- 
passed on  the  rights  of  third  parties.  All  these,  and 
many  others  which  might  be  named,  are  cases  coming 
within  the  scope  of  the  federal  judicial  power,  and  many 
of  them  are  cases  in  which  it  might  be  exceedingly  impor- 
tant to  the  federal  authority  that  they  be  referred  to  the 
federal  courts  for  final  adjudication. 
^^  Ax^rdingly  it  is  provided  by  statute  that  causes  may 
:>  be  rem)9iYed  from  the  state  to  the  proper  Circuit  Courts  of 
^  '  the  UnitedNStates  in  the  following  cases :  ^  — 
^  '  Any  suit  o^^  civil  nature  at  law  or  in  equity  arising 
under  the  Constitution  or  laws  of  the  United  States  or 
treaties  made  under  it^  authority,  of  which  the  Circuit 
Courts  of  the  United  Sta£^are  given  original  jurisdiction 
by  section  one  of  the  act,  *  m^be  removed  by  the  defend- 
ant or  defendants. 

Any  other  suit  of  a  civil  nature  ^i^law  or  in  equity,  of 
which  the  Circuit  Courts  are  given  jurisdiction  by  section 
one  of  the  act,  brought  in  a  state  court,  mk3;be  removed 
by  the  defendant  or  defendants,  being  non-rdsidents  of 
that  State.  ^ 

1  Barry  v,  Arnaud,  10  Ad.  &  Bl.  646. 

'  Proceedings  to  appropriate  property  to  public  uiea  under  the 
eminent  domain  are  cases  removable  to  the  federal  courts,  where  the 
alienage  or  citizenship  is  such  as  to  give  the  right.  Warren  v.  Rail- 
road Co.,  6  Biss.  426;  Patterson  v.  Boom  Co.,  3  Dill.  466 ;  Boom  Ca 
v.  Patterson,  98  U.  S.  403. 

*  The  part  of  the  section  referred  to  is  given,  ante,  p.  127. 
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When  in  any  suit  mentioned  in  this  section  there  is  a 
controversy  which  is  wholly  between  citizens  of  different 
States,  and  which  can  be  fully  determined  as  between  them, 
either  one  or  more  of  the  defendants  actually  interested 
in  such  controversy  may  remove  said  suit 

Where  a  suit  is  pending,  in  which  there  is  a  controvers}* 
between  a  citizen  of  the  State  in  which  the  suit  is  brought 
and  a  citizen  of  another  State,  any  defendant,  being  such 
citizen  of  another  State,  may  remove  such  suit,  at  any 
time  before  the  trial  thereof,  when  it  shall  be  made  to 
appear  to  the  Circuit  Court  that  from  prejudice  or  local 
influence  he  will  not  be  able  to  obtain  justice  in  such  state 
court,  or  in  any  other  state  court  to  which  said  defendant 
may  because  of  such  prejudice  and  local  influence  have  the 
3«  >  right  to  remove  said  cause ;  provided  that  if  the  cause  is 

^''c  «  severable  and  can  be  justly  determined  in  the  state  court  ^ 

as  to  the  other  defendants,  it  may  be  remanded  as  to  such 
defendants. 

Where  a  suit  involves  the  title  to  land,  and  it  is  made  to 
appear  that  the  parties  claim  title  under  grants  from  differ- 
ent States,  the  suit  may  also  be  removed.^ 

Also,  when  any  civil  suit  or  criminal  prosecution  is 
commenced  in  an}'^  state  court,  for  any  cause  whatsoever, 
against  any  person  who  is  denied,  or  cannot  enforce,  in 
the  judicial  tribunals  of  the  State,  or  in  the  part  of  the 

1  Act  of  March  8, 1887,  24  Stat,  at  Large,  552,  as  amended  by  Act 
of  August  11,  1888,  25  Stat,  at  Large,  434,  §§  1  and  2.  The  right  to 
remove  does  not  depend  on  the  validitj  of  the  claim  set  up  under  the 
Constitution  and  laws.  It  is  enough  if  it  involves  a  real  controversj. 
Southern  Pac.  R.  R.  Co.  v.  California,  118  U.  S.  109.  A  case  is  re- 
movable as  arising  under  laws  of  United  States  where  the  validity  of 
a  land  patent  is  involved.  Mitchell  v.  Smale,  11  Sup.  Ct.  Rep.  819. 
See  cases  antef  pp.  118, 114.  To  authorixe  removal  on  t))e  ground  of 
local  prejudice,  ^,000  must  be  involved,  and  the  proof  must  convince 
the  court  of  the  truth  of  the  ground  alleged.  A  perfunctory  show, 
ing  by  a  formal  affidavit  is  not  enough.  In  re  Pennsylvania  Co.,  187 
U.  S.  451.  As  to  what  are  separable  controversies,  see  Graves  v. 
Corbin,  182  U.  S.  571;  Louisville.  &c.  R.  R.  Co.  v,  Wangelin,  182 
U.  8.  599 ;  Brown  v.  Troofdale,  188  U.  S.  889. 
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State  where  such  suit  or  prosecution  is  pending,  any  right 
secured  to  him  by  any  law  providing  for  the  equal  civil 
rights  of  citizens  of  the  United  States,  or  of  all  persons 
within  the  jurisdiction  of  the  United  States ;  or  against 
any  officer,  civil  or  military',  or  other  person,  for  any  arrest 
or  imprisonment,  or  other  trespasses  or  wrongs,  made  or 
committed  by  virtue  of  or  under  color  of  authority  derived 
from  any  law  providing  for  equal  rights  as  aforesaid ;  or 
for  refusing  to  do  any  act  on  the  ground  that  it  would  ])e 
inconsistent  with  such  law,  —  such  suit  or  prosecution 
may,  upon  the  petition  of  the  defendant  stating  the  facts 
and  verified  b}^  oath,  be  removed  for  trial  into  the  next 
Circuit  Court  to  be  held  in  the  district.^ 

Also,  when  any  suit  or  criminal  prosecution  is  com-    r^, 
menced  in  any  court  of  a  State  against  any  officer  ap-      r 
pointed  under  or  acting  by  authority  of  any  revenue  law        '» , 
of  the  United  States ;  or  against  any  person  acting  under  y 

or  by  authorit}'  of  such  officer,  on  account  of  any  act  done 
under  color  of  his  office  or  of  any  such  law,  or  on  account 
of  any  right,  title,  or  authority  claimed  by  such  officer  or 
person  under  any  such  law ;  or  is  commenced  against  any 
person  holding  property  or  estate  by  title  derived  from 
any  such  officer,  and  affects  the  validity  of  any  such  reve- 
nue law ;  or  is  commenced  against  any  officer  of  the 
United  States,  or  other  person,  on  account  of  any  act 
done  under  the  provisions  of  the  laws  of  Congress  respect- 
ing the  elective  franchise,  or  on  account  of  any  right, 
title,  or  authority  claimed  by  such  officer  or  other  person 
under  any  of  said  provisions,  —  such  suit  or  prosecution 
may  be  removed  for  trial  into  the  Circuit  Court  of  the 
United  States  for  the  district,  upon  the  petition  of  the  de- 
fendant setting  forth  the  nature  of  the  suit  or  prosecution , 
and  duly  verified.* 

1  Rer.  Stat.  U.  S  §  641.  See  Texas  r.  Gaine«,  2  Woods,  842 ; 
Strauder  v.  West  Virginia,  100  U.  S.  803  ;  Neal  v.  Delaware,  108  U.  S. 
870;  Bush  ».  Kentucky,  107  U.  S.  110. 

2  Rev.  Stat.  U.  S.  §  643.    This  section  is  a  modification  and  en- 
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4^l80,  whenever  a  personal  action  is  brought,  in  any 
state  ceu^t,  by  an  alien,  against  a  citizen  of  a  State  who 
is,  or  when"th€^,  action  accrued  was,  a  civil  officer  of  the 
United  States,  being  a  non-resident  of  the  State  where 
suit  is  brought,  the  ac^lionmay  be  removed  into  the  Cir- 
cuit Court  of  the  United  iStatQS  for  the  district,  in  the 
manner  provided  for  the  cases  lastubQve  mentioned.^ 

In  some  of  the  cases  in  which  removaI>af  causes  is  pro* 
vided  for,  there  is  no  act  of  Congress  whichswould  give 
to  the  federal  courts  original  jurisdiction.  Nevfei:^eless, 
it  is  competent  to  give  jurisdiction  of  cases  removeSy^ro- 
S  vided  they  come  within  the  grant  of  judicial  power  by  the 
\^  Constitution.^ 

The  right  of  removal  cannot  be  taken  away  or  limited 
by  state  laws.  Therefore,  a  right  to  recover  damages  for 
a  personal  injury  arising  under  a  state  statute  may  be 
enforced  in  the  federal  court  by  a  citizen  of  another  State 
against  a  citizen  of  the  State  where  suit  is  brought,  not- 
withstanding the  state  statute  undertakes  to  limit  the 
remedy  to  suits  in  its  own  courts.*  And  the  right  of  a 
foreign  corporation  to  do  business  in  a  State  cannot  be 
made  conditional  on  its  waiving  the  right  to  remove  suits 

largement  of  section  3  of  what  was  known  as  the  "  Force  Bill "  of 
March  2, 1833  (4  Stat,  at  Large,  632),  which  was  passed  to  provide 
the  means  for  defeating  attempts  being  made  by  state  legislation  in 
South  Carolina  to  nullif  j  the  federal  revenue  laws.  The  Force  Bill 
also  contained  a  provision  under  which  the  defendant,  if  in  custody, 
might  be  brought  before  a  federal  court  or  judge  on  habeas  corpus,  to 
be  dealt  with  according  to  the  rules  of  law  and  the  order  of  the  court 
or  judge.  That  act  did  not  in  terms  applj  to  criminal  cases,  but  to 
"  suit  or  prosecution,"  and  it  was  enlarged  to  embrace  criminal  cases 
by  the  act  of  Feb.  28, 1871  (16  Stat,  at  Large,  488).  Criminal  prose- 
cutions for  alleged  offences  against  State  laws  may  be  removed  from 
the  State  to  the  federal  court  when  the  facts  are  such  as  to  bring 
them  within  the  terms  of  Rev.  Stat  U.  S.  §  643,  above  cited.  Ten- 
nessee  v,  Davis,  100  U.  S.  257 ;  Davis  v.  South  Carolina,  107  U.S.  597. 

1  Bev.  Stat.  U.  S.,  §  644. 

2  Gaines  v,  Fuentes,  92  U.  S.  10. 

»  Railway  Co.  v.  Whitton,  13  Wall.  270. 
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againa^  it  to  the  federal  courts,  and  the  waiver  itself,  if 
made,  we^ild  be  void.^ 

The  right  to  transfer  a  cause  to  the  federal  court  being 
statutory,  the  ease  shown  by  the  petition  must  come 
clearly  within  the  statute,  or  it  will  be  ineffectual.^  While, 
in  general,  any  proceediog  before  a  court  is  a  ^^  suit " 
within  the  statute,  one  befof^'v^n  administrative  board  is 
not.*  If  the  transfer  is  actually  made  on  insufficient 
papers,  the  federal  court  will  remand  the^ase  on  its  atten- 
tion being  called  to  the  defect ;  ^  but  if  they^are  sufficient,  -^ 
the  state  court  can  take  no  further  proceedings  .in  the  'C  ' 
cause  except  such  as  are  incident  to  the  removal.*      -^<-     --^'' 

Habeas  Corpus. — Th^  Snprpmp  Cr^wxf  and  ^^^  CJ!:^!!!it 
nnd  Disfrirt  r.onrtiR  havp.  pnwfsr  to  ifisup.  Ihe.  writ  Qi  habeas 
corpics,  and  the  several  justices  and  judges  thereof,  within 
their  respective  jurisdictions,  have  also  power  to'  issue  it, 
for  the_purpo8es  of  an  inquiry  into  the  cause  of  restraint 

^  Insurance  Co.  v,  Morse,  20  Wall.  445 ;  Barron  v,  Bumside,  121 
U.  8.  186. 

^  Insurance  Co.  v.  Pechner,  96  U.  S.  183 ;  Gold  Washing,  &c.  v, 
Keyes,  96  U.  S.  199.  But  a  state  dourt  is  not  bound  to  surrender 
jurisdiction  until  a  case  is  made  which  shows  on  the  face  of  the  papers 
a  right  to  remove.  Stone  v.  South  Carolina,  117  U.  S.  480.  An  ap- 
plication niaj  not  be  conditioned  upon  the  decision  of  a  motion  to  dis- 
miss pending  in  the  state  court.  Manning  v.  Amy,  11  Sup.  Ct.  Rep. 
707. 

*  Upshur  Co.  V.  Rich,  186  U.  S.  467,  and  cases  cited  and  discussed. 

«  Gold  Washing,  Ac.  Co.  v.  Keyes,  96  U.  S.  199.  All  disputed 
questions  of  fact  raised  upon  petitions  for  removal  are  to  be  determined 
by  the  federal  court.  Kansas  City,  &c.  U.  R.  Co.  v.  Daughtry,  188 
U.  8. 298.  Under  the  Act  of  1876  error  lay  from  an  order  remanding. 
This  is  otherwise  under  the  Act  of  1887,  even  in  view  of  the  Act  of 
1889, 26  Stat,  at  Large,  693,  which  allows  a  review  in  the  Supreme 
Court  of  any  judgment  of  the  Circuit  Court  involving  its  jurisdiction. 
Richmond,  &c.  R.  R.  Co.  v,  Thouron,  134  U.  S.  46. 

^  Steamship  Co.  v,  Tugman,  106  U.  S.  118.  Where  a  case  has  once 
been  tried  in  the  state  court,  and  the  rule  of  law  settled  for  its  deter- 
mination in  the  highest  state  court,  if  afterwards  a  new  trial  is  granted, 
and  the  case  then  transferred  to  the  federal  court,  the  latter  will  ap- 
ply the  same  rule  of  law  in  disposing  of  it.  Hazard  v.  Railroad  Co., 
4  Biss.  463. 
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apon  liberty.  But  in  no  case  shall  the  writ  extend  to  a 
prisoner  in  jail,  unless  where  he^islin  custody  under  or  by 
color  of  the  authority  of  the  United  States ;  or  is  com- 
mitted for  trial  before  some  court  thereof;  or  is  in  custody 
for  an  act  done  or  omitted  in  pursuance  of  a  law  of  the 
United  States,  or  of  an  oixier,  process,  or  decree  of  a  court 
or  Judge  thereof;  ^  or  is  in  custody  in  violation  of  the  Con- 

^  This  particular  case  was  provided  for  by  what  was  known  as 
the  **  Force  Bill,"  of  March  2, 1833  (4  Stat,  at  Large,  632),  passed  to 
counteract  South  Carolina  measures  looking  to  the  nullification  of 
federal  revenue  laws.  It  was  first  called  in  requisition,  however,  to 
prevent  the  nullification  of  the  Fugitive  Slave  Law.  The  United  States 
marshal  for  the  District  of  Ohio,  disregarding  an  order  by  a  state 
Judge  for  the  discharge  from  custody  of  a  person  held  by  him  as  a 
fagitive  slave,  was  proceeded  against  as  for  a  contempt  of  court 
He  was  brought  before  Mr.  Justice  McLean  at  chambers,  and  dis 
charged.  The  proceedings  showed  on  their  face  that  the  state  judge 
had  no  jurisdiction,  and  the  discharge  of  the  marshal  followed  as  of 
course.  Robinson,  ex  parte,  6  McLean,  855.  See  £x  parte  Bridges, 
2  Woods,  428.  In  United  States  v.  The  Jailer  of  Fayette  Co.,  Ky., 
2  Abb.  U.  S.  265,  the  same  law  was  applied  to  a  difierent  case.  The 
relator  who  sued  out  the  writ  was  in  the  custody  of  the  jailer  under 
a  regular  commitment,  made  by  a  court  of  competent  jurisdiction 
under  the  laws  of  Kentucky,  charging  him  with  murder.  Nothing 
on  the  face  of  the  papers  indicated  that  the  case  was  any  other  than 
a  common  case  of  the  crime  charged.  The  relator,  however,  offered 
to  show  that  the  act  with  which  he  was  charged  was  done  by  him 
under  the  authority  of  the  United  States  in  the  execution  of  its 
revenue  laws.  Judge  Ballard,  United  States  District  Judge,  entered 
upon  an  examination  of  the  facts,  and,  reaching  the  conclusion  that 
the  prisoner  was  justified,  ordered  him  discharged.  See  also  Ex  parte 
Jenkins,  2  Wall.  Jr.  C.  C.  621.  The  principal  question  which  the 
above  cases  present  must  be  regarded  as  settled  by  In  re  Neagle,  135 
U.  S.  1,  where  a  man  who  was  attacking  Justice  Field,  while  he  was 
travelling  his  circuit  in  the  performance  of  his  duties,  was  killed  by  a 
deputy  United  States  marshal,  and  the  latter,  being  charged  witli 
murder  by  the  State  of  California,  was  released  on  habeas  corpus  by 
the  United  States  Circuit  Court.  The  Supreme  Court,  having  reached 
the  conclusion  that  the  marshal's  act  was  justifiable  and  was  done  in 
pursuance  of  a  law  of  the  United  States,  and  that  his  imprisonment 
was  in  violation  of  the  laws  thereof,  held  that  the  case  was  within  the 
statute,  and  that  he  was  not  answerable  for  his  act  to  the  State  of 
California. 
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stitutio/i,  or  of  a  law  or  treaty  of  the  United  States ;  or, 
being  a  subject  or  citizen  of  a  foreign  state  and  domiciled 
therein,  is  in  custody  for  an  act  done  or  omitted  under 
any  alleged  right,  title,  authorit}*,  privilege,  protection,  or 
exemption  claimed  under  tlie  commission  or  order  or 
sanction  of  any  foreign  state,  or  under  color  thereof,  the 
validity  and  effect  whereof  depend  upon  the  law  of  na- 
tions ;  ^  or  unless  it  is  necessary  to  bring  the  prisoner  into 
court  to  testify.*  Thia  laat.  ir  a  p^v|fiinn  for  facilitating 
the  investigation  of  facts  in  federal  tribunals,  and  all  the^ 
o^thecjcasesjiientioned  are  cases  in  which  the  national  au- 
thority is  in  some  way  involved.^  TheSupreme  Court  has 
authority  to  issue  the  writ,  but,  except  in  cases  affecting 
ainbassadorsV  Inintgters,  or  isoiTsuls,  or  those  in  which  a 
State  is  a  party,  it^^can  only  be^doOi^.  for  a^jreview  of  the 
judicial  decisions  of  some  inferior  officer  or  court^  In  the 
exei*cise  of  this  revising  power  it  may  issue  the  writ ;  ^  and 
it,  also,  has  jurisdiction  of  appeals  from  rulings  of  the 
Circuit  Courts  on  writs  issued  by  them  in  certain  cases 
provided  for  by  statute.* 

^  This  provision  was  made  by  act  of  Aug.  29,  1842  (5  Stat,  at 
Large,  529),  and  was  enacted  in  consequence  of  the  prosecution  in 
New  York  of  a  British  subject  for  an  act  which  his  government 
avowed. 

«  Rev.  Stat.  U.  S.,  §§  751-768. 

*  There  is  no  jurisdiction,  for  example,  to  interfere  with  the  cut- 
todj  of  children,  even  wliere  then^  is  diverse  citixenship.  In  re  Bor- 
rua»  186  U.  S.  586. 

*  Ex  parte  Hung  Hang,  108  U.  S.  552. 

»  Ex  parte  Watkins,  7  Pet.  568;  Ex  parte  Milbum,  9  Pet.  704; 
Matter  of  Kaine.  14  How.  108 ;  Ex  parte  Virginia,  100  U.  S.  339. 

«  Act  of  March  3,  1885,  23  Stat,  at  Large,  487,  and  Rev.  Stat.  U.  S. 
§  763.  The  act  applies  to  the  case  of  persons  held  in  alleged  viola- 
tion of  the  Constitution,  laws,  or  treaties  of  the  United  States,  and  of 
foreign  citizens  held  for  acts  done  under  any  rights  claimed  under 
any  commission  of  a  foreign  nation,  the  effect  of  which  depends  on  a 
treaty  or  the  law  of  nations.  On  such  appeals  the  Supreme  Court 
must  examine  fully  into  the  facts  :  In  re  Neagle,  185  U.  S.  1 ;  evem 
into  facts  outside  the  record  not  inconsistent  with  those  in  it.  Ex 
parte  Mayfleld,  11  Sup.  Ct.  Rep.  939.    In  view  of  this  provision  for 
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Tke  geperflj.  authority  to  examinCj  by  means  of  this 
writ,  into  uuTawful  restraints  upon  personal  liberty,  has 
not  been  conferred  upon  the  United  States,  and  therefore 
remains  with  the  States.^  Subject  to  the  paramount  an- 
thority  of  the  national  government  to  determine  whether 
persons  held  by  its  courts  and  officers  are  properly  held, 
the  States  may  inquire  into  the  grounds  upon  which  au3' 
person  within  their  limits  is  held,  and  may  dischai^e  him  if 
his  restraint  is  illegal,  even  though  the  illegaiitj'  arises 
from  violation  of  the  Constitution  and  laws  of  the  United 
States.^  But  if  slate  tribunals  issue  the  writ  for  a  prisoner 
detained  under  federal  authority,  it  must  be  dismissed 
when  return  is  made  showing  the  facts.^  A  pnsoner  held 
under  state  process  for  extradition  to  another  State  ma}- 
have  a  habeas  corpus  from  a  federal  court  or  judge ;  the 
process  of  extradition  being  provided  for  by,  and  taken 
under,  the  Constitution  of  the  United  States.^ 

The  writ  of  habeas  corpus  cannot  be  used  as  a  writ  of 
error.  If  an  inferior  court  or  an  officer  has  jurisdiction  to 
act  in  the  matter  in  question,  the  action  will  not  be  set 
aside  for  irregularities  or  eiTors  of  judgment.* 

appeals,  the  Supreme  Court  will  not  ordinarily  itself  issue  writs  of 
habeas  corpus.    Ex  parte  Mirzan,  119  U.  S.  584. 

1  Ex  parte  Dorr,  8  How.  103 ;  Dekraift  v.  Barney,  2  Black,  704. 
A  federal  court  maj,  in  adrance  of  a  trial  in  a  state  court  for  an 
offence  against  a  state  law,  which  is  void  under  the  federal  Constitu- 
tion, discharge  a  defendant,  but  ordinarily,  when  bail  is  allowed,  it 
will  not.  Ex  parte  Royall,  117  U.  S.  241.  See  In  re  McCall,  139 
U.  8.  449. 

2  Robb  V.  Connolly,  111  TJ.  S.  024. 

8  Ableman  v.  Booth,  21  How.  606 ;  Tarble's  Case,  13  Wall.  897. 

4  Ex  parte  Smith,  3  McLean,  121. 

6  In  re  Lane,  135  U.  S.  443;  Stevens  v.  Fuller,  136  U.  S.  468; 
Wood  V.  Brush,  11  Sup.  Ct.  Rep.  738.  So  as  to  the  ruling  of  an 
officer  in  extradition  proceedings.  In  re  Oteiza,  136  U.  S.  330.  A 
conviction  of  murder  will  not  be  set  aside  because  too  few  grand 
jurors  found  the  indictment.  Ex  parte  Wilson,  11  Sup.  Ct.  Rep.  871. 
If,  however,  there  is  no  jurisdiction  to  impose  the  restraint,  the  pris- 
oner will  be  discharged,  as  in  case  of  punishment  for  contempt  of  a 
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Appellate  Jurisdiction.  —  In  all  cases  to  which  the 
federal  judicial  power  extends,  except  those  in  which  ori- 
ginal jurisdiction  is  conferred  upon  it,  the  Supreme  Court 
has  appellate  jurisdiction,  both  as  to  law  and  fact,  with 
such  exceptions' andTinSer  such  reservations  as  Congress 
shall  make.^  What  the  cases  are  in  which  appeals  may  be 
taken  from  the  state  courts  has  been  shown ;  and  provi- 
sion has  also  been  made  by  various  statutes  for  the  exer- 
cise of  appellate  jurisdiction  in  cases  heard  in  the  federal 
courts.  But  many  cases  are  allowed  to  be  finally  deter- 
mined  in  thfi  ^'•^'"*^  ^^"^tiJ^f.  Appeals,^  the  Circuit  and 
District  Courts  and  the  Court  of  Claims. 

General  JPrindples.  —  The  federal  courts  exercise  the 
jurisdiction  conferred  upon  them,  and  restrain  their  action 
within  it,  according  to  certain  general  principles,  some  of 
which  are  declared  by  statute,  but  the  most  of  which  arise 
from  a  consideration  of  the  general  nature  of  the  consti- 
tutional  structure,  and  irom' rules '  of  comity  recognized 
and  acted  upon  between  independent  jurisdictions,  or  be- 
tween jurisdictions  having  concurrent  authoritj',  according 
as  the  case  may  be.  The  principal  of  these  may  be  here 
mentioned. 

The  Law  Administered.  —  It  has  been  mentioned  in 
another  place  that  each  of  the  several  .^tjitpa  has  a  n^qv- 
mon  law  of  its  own,  derived  in  the  case  of  most  of  them 

▼old  order  of  court :  In  re  Ayers,  123  U.  S.  448 ;  or  in  case  of  a  second 
sentence  for  tlie  same  offence,  in  contravention  of  an  express  consti- 
tutional immunity.    Nielsen,  Petitioner,  131  U.  S.  176. 

1  Const.,  Art.  III.  §  2,  el.  2.  In  most  cases  there  can  be  no  appeal 
from  the  Circuit  Courts  unless  $6,000  is  involved  in  the  judgment.  As 
to  the  mode  of  determining  the  amount  involved  where  there  are 
several  parties  in  equity  or  in  admiralty  with  distinct  interests,  or 
where  judgment  goes  for  defendant,  see  Smith  Purifier  Co.  i;.  Mc- 
Groarty,  186  U.  S,  237 ;  Handley  v.  Stutz,  187  U.  S.  866  ;  Clay  v.  Field, 
138  U.  S.  464;  Henderson  v.  Coal  Co.,  11  Sup.  Ct.  Rep.  691;  Gor- 
man ».  Havird,  Id.  948.  If  a  case  is  dismissed  for  want  of  jurisdiction, 
the  jurisdictional  point  may  be  reviewed  by  the  Supreme  Court,  irre- 
spective of  the  amount  involved.    26  Stat,  at  Large,  698. 

3  £sUbUshed  by  Act  of  March  31, 1891,  26  Stat,  at  Large,  826. 
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fhnn  the  oommon  law  of  England,  bat  modified  more 
or  less  in  adoption  bj  circamstanoes,  nsage,  or  statutes. 
This  oommon  law  determines  to  a  large  extent  the  civil 
rights  of  the  people,  and  it  also  makes  many  acts  panish- 
able  as  crimes.  But  the  United  States  as  sadi  can  have 
no  oommon  law.  It  derives  its  powers  from  the  grant  of 
the  people  made  by  the  Ck>n8titation,  and  they  are  all  to 
be  fonnd  in  the  written  law,  and  not  elsewhere.^  It  must 
therefore  find  its  power  to  punish  crimes  in  laws  of  (Con- 
gress passed  in  porsoance  of  the  Constitution,  defining  tbe 
offences  and  prescribing  what  courts  shall  have  jurisdiction 
over  them.  No  act  can  be  a  crime  against  the  United 
States  which  is  not  made  or  recc^nized  as  such  by  federal 
constitution,  law,  or  treaty.'  But  Jthe  federal  courts  sit- 
ting  in  the  several  States,  where  their  jurisdiction  depends 
opon  the  character  or  residence  of  the  parties  who  sue  or 
are  sued,  administer  for  the  most  part  the  local  law,  and 
they  take  notice  of  the  state  common  law,  usages,  and 
statutes,  and  apply  them  as  the  state  courts  would  apply 
them  in  like  controversies.*  In  all  such  cases  if  the  de- 
cisions of  the  state  courts  afford  precggfip^g  for  their  guid- 
ance, the  federal  courts  are  to  follow  them  for  uniformity, 
and  the  state  decisions  will  thus  become  the  final  rule  and 
authority  on  questions  of  state  law,  for  like  reasons  to 
those  which  require  finality  to  federal  decisions  on  ques- 
tions of  federal  law.*  And  the  federal  courts  will  be 
particularly  careful  to  follow  state  decisions  on  questions 
involving  the  title  to  land  or  other  permanent  property.* 

1  Wheaton  v,  Peters,  8  Pet.  691, 658 ;  Bucher  v,  Cheshire  R.  B.  Co., 
126  U.  S.  666. 

3  United  States  v.  Hudson,  7  Cranch,  32. 

*  Livingston's  Lessee  t;.  Morse,  7  Pet.  469;  Tioga  R.  R.  Co.  v, 
Blossburg,  &c.  R.  R.  Co.,  20  Wall.  187  ;  Case  v.  Kelly,  138  U.  8.  21. 

*  Townsend  v.  Todd,  91  U.  S.  462;  Elmwood  ».  Marcy,  92  U.  S. 
289 ;  Railroad  Co.  v,  Georgia,  98  U.  S.  869. 

*  Irvine  v,  Sim's  Lessee,  8  Dall.  426 ;  Walker  v.  Harbor  Commis- 
sioners, 17  Wall.  648.  A  single  judgment  of  state  court  on  a  ques- 
tion of  local  law,  unless  it  has  become  a  rule  of  property,  is  not 
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If.  \a  j|]|ArAfnrft  a  {y<jjjgf||  'n^}(^^  timt.  upon  questions  of  the 
construction,  operation,  or  force  of  any  provision  of  the 
state  constitution  or  laws,  or  of  the  validity  of  any  state 
enactment,  or  any  power,  right,  privilege,  or  exemption 
claimed  under  state  authority,  or  of  the  force  or  applica- 
tion of  the  local  common  law  or  usages,  the  decisions  of 
the  state  courts  will  furnish  the  rule  of  decision  for  the 
federal  courts,^  and  if  the  judgments  of  the  state  court  of 
last  resort  are  found  to  be  in  conflict,  the  federal  courts 
will  follow  the  last  settled  adjudications.^ 
C>  ~^  BHt  there  are  certain  cases  in  which  this  rule  cannot  be 
-•^  ,  applied,  4;^cause  the  reasons  on  which  it  i*ests  are  inappli- 
'  cable.  It  cdmiot,  for  example,  be  applied  in  any  case 
where  the  decision>afthe  state  couit  involved  a  question 
of  national  authority^**'ei:an3'  right,  title,  privilege,  or 
exemption  derived  from  or  eb^ed  under  the  Constitution 
or  any  law  or  treaty  of  the  Unite8s§tates.*  Nor  can  it  be 
applied  to  questions  not  dependent  uten  local  statutes  or 
usages ;  such  as  the  construction,  operaMon,  and  negotia* 
bility  of  bills  of  exchange  and  other  commeK^al  contracts, 
contracts  of  insurance  and  bailment,  and  ques^ns  of  in- 
jurj'  dependent  on  principles  which  are  of  gener^recog- 
nition.^     Nor  are   state  decisions  upon  the  valid^b^j;,  or 

conclusiye  on  a  federal  court,  though  entitled  to  respect.  Gibson  v. 
Lyon,  116  U.  S.  439. 

1  Shelby  v.  Guy,  11  Wheat.  861 ;  Elmwood  v.  Marcy,  92  U.  S.  289 ; 
Bucher  v.  Cheshire  R.  R.  Co.,  125  U.  S.  555 ;  Gormley  v.  Clark,  134 
U.  S.  338 ;  Detroit  v.  Osborne,  185  U.  S.  492 ;  Leeper  v.  Texas,  139 
U.  S.  462. 

3  Green  v.  NeaPs  Lessee,  6  Fet.  201 ;  Suydam  v.  Williamson,  24 
How.  427.    See  Fairfield  v.  Gallatin,  100  U.  S.  47. 

s  State  Bank  v.  Knoop,  16  How.  869 ;  JefiersoD  Branch  Bank  v. 
Skelley,  1  Black,  436 ;  New  Orleans  Water  Works  v.  La.  Sugar  Co., 
125  U.  S.  18.  The  question  in  these  cases  was  whether  a  state  statute 
impaired  the  obligation  of  a  contract  based  on  a  previous  statute. 
See,  also,  Yick  Wo  v.  Hopkins,  118  U.  S.  356. 

«  Chicago  V.  Bobbins,  2  Black,  418 ;  Boyce  v.  Tabb,  18  Wall.  546 ; 
Venice  v.  Murdock,  92  U.  S.  494;  Pana  v.  Bowler,  107  U.  S.  529; 
Myrick  ».  Mich.  Cent  R.  R.  Co.,  107  U.  S.  102;  Liverpool,  &c.  Nav. 
Co.  v.  Phenix  Ins.  Co.,  129  U.  S.  897. 
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instruction  of  a  state  statute  binding  when  the  statute  is 
in^'b^e  nature  of  a  contract,  and  private  rights  have  accrued 
undeK  it,  or  when  contracts  have  been  made  under  it 
sanctioned  b}'  state  decisions  afterwards  overruled.*  So, 
if  vfhely  the  contract  is  made  the  state  courts  have  made 
no  ruling  u^n  the  statute,  or  if  their  rulings  are  conflict- 
ing, the  'fed^al  courts  will  determine  for  themselves, 
independently  ^s^  state  decisions,  its  construction  and 
validity.* 

The  States  canndt  enlarge  the  federal  jurisdiction,  and 
confer  authority  overdue w  cases  upon  the  federal  courts. 
■  But  the  federal  laws,  nevertheless,  recognize  such  new 
rights  as  are  given  by  stat^statutes,  and  administer  rem- 
edies in  respect  to  them  when  cases  arise  over  which 
they  have  jurisdiction  under  tnk^laws  of  Congress.*  For 
example,  where  a  state  statute  giv^  an  action  in  its  courts 
for  the  recovery  of  damages  where  S^ath  has  been  caused 
by  wrongful  act,  neglect,  or  default,  the  party  entitled  to 
bring  the  action  may  at  his  option  sue  in^^ie  federal  court, 
if,  by  reason  of  citizenship  or  alienage,  fi«  would  be  at 
liberty  to  enforce  other  rights  in  that  courbs*  On  the 
other  hand.  Congress  can  confer  no  part  of  the  federal  judi- 
cial power  on  the  State  courts,  or  on  an}'  courts  not  estab- 
lished by  its  own  authority  ;  *  and  a  State  cannot  gi^e  to 
its  own  courts  authority  to  enforce  or  assist  in  the  enl 
ment  of  a  law  of  Congress,  such,  for  example,  as  the  Fug^ 
tive  Slave  Law.* 

1  Gelpcke  v.  Dubuque,  1  Wall.  176;  Olcottv.  Supervisors,  16  WalL 
678. 

2  Burgess  v.  Seligraan,  107  U.  S.  20;  Pleasant  T'p  v,  Ins.  Co.,  138 
U.  S.  67.    See  Enfield  v.  Jordan,  119  U.  S.  680. 

8  Ex  parte  McNiel,  13  Wall.  236;  Clark  v.  Smith,  18  Pet.  195; 
Holland  v.  Challen,  110  U.  S.  15 ;  Ridings  v.  Johnson,  128  U.  S.  212 ; 
Whitehead  v.  Shattuck,  138  U.  S.  146. 

*  Railway  Co.  v.  Whitton,  13  Wall.  270. 

^  Martin  v.  Hunter*8  Lessee,  1  Wheat.  304 ;  Stearns  v.  United 
States,  2  Paine,  800. 

^  Prigg  i>.  Pennsylvania,  16  Pet.  539.  Yet  state  courts,  with  their 
consent,  may  he  invested  with  jurisdiction  of  some  matters  arising 


; 
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Conflict  ofJuHadiction. — In  strictness  there  can  be  no 
^)Ct^  such  thing  as  a  conflict  of  laws,  between  State  and  nation. 
The  laws  of  both  operate  within  the  same  territor^^  but  if 
in  any  particular  case  their  provisions  are  in  conflict,  one 
or  the  other  is  void.  If  a  law  of  Congress  is  passed  upon  v; 
a  subject  which  is  within  its  constitutional  powers,  any  ' \ 
state  legislation  opposed  to  it  is  a  mere  nullit3\    For  this  X 

reason  state  statutes  which  in  their  operation  would  im*  ^ 
pede  the  execution  of  the  Fugitive  Slave  Law  were  mere     ^ 
futile  attempts  to  make  laws,  and  were  to  be  held  void  by         ^  >" 
the  state  judiciary  as  well  as  hy  the  federal.^    So  are  all  '  <. 

state  laws  which  tend  to  impede  or  obstruct  the  laws 
passed  b}^  Congress  under  its  power  to  regulate  commerce,^ 
all  which  undertake  to  lew  taxes  on  the  means  selected  bv 
the  general  government  for  use  in  the  exercise  of  its  essen- 
tial powers,^  on  its  land,^  on  the  franchises  of  corporations 
created  by  it,^  and  so  on.  On  the  other  hand,  a  federal 
enactment  taxing  a  State  or  its  municipal  corporations  is 
inoperative,*  and  so  is  one  undertaking  to  establish  regu- 
lations of  local  commerce  within  the  States,  as  it  cannot 
interfere  with  the  operation  of  state  laws  on  the  same  sub- 
ject' In  these  cases  the  federal  and  state  courts,  if  the 
question  came  before  them,  would  recognize  the  same  rule, 
and  each  administer  the  same  law.    If  they  chanced  to 

under  the  laws  of  the  United  States ;  e.  g.,  proceedings  in  eminent 
domain.    United  States  v.  Jones,  100  U.  S.  613. 

)  Sim's  Case,  7  Cash.  (Mass.)  285;  Bushnell's  Case,  8  Ohio  St.  77. 

3  State  V,  Steamship  Constitution,  42  Cal.  578;  Council  Bluffs  v. 
Railroad  Co.,  45  Iowa,  338 ;  Foster  v.  County  Commissioners,  7  Minn. 
140 ;  State  Treasurer  v.  Railroad  Co.,  4  Houst.  (Del.)  158,  and  cases 
cited  ante,  p.  68  e£  se9. 

<  Palfrej  v.  Boston,  101  Mass.  329 ;  Montgomery  Co.  v.  Elston,  32 
Ind.  27  ;  and  cases  ante,  p.  60. 

*  Van  Brocklin  v.  Tennessee,  117  U.  S.  151. 

ft  California  v.  Central  Pac.  R.  R.  Co.,  127  U.  S.  1. 

•  United  States  v.  Railroad  Co.,  17  Wall.  822. 

^  United  States  v.  De  Witt,  9  Wall.  41 ;  License  Tax  Cases,  5 
Wall.  462. 


>. 
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differ  in  opinion^  an  appeal  to  the  federal  Supreme  Court 
must  determine  the  controvers3^ 

But  questions  of  much  delicacy  sometimes  arise,  when 
the  federal  and  state  couits,  under  their  concurrent  au* 
thority,  may  find  their  respective  jurisdictions  invoked  in 
the  same  controvers3^  This  might  lead  to  collisions,  and 
to  unseemly  and  perhaps  dangerous  controversiej>^  if  the 
action  of  the  courts  were  not  directed  by  certain  rules  of 
good  sense  and  comity  devised  to  preserve  harmony  and 
insure  an  orderl}'  administration  of  justice. 

The_most  important  of  these  rules  is  that  the  court 
which  first  obtains  jurisdiction  of  a  controversy  b}'  the 
service  of  process,  will  not  be  interfered  with  by  the  other 
in  the  exercise  of  that  jurisdiction  until  final  judgment  and 
execution.*  The  federal  courts  will  not  therefore  enjoin 
the  proceedings  in  a  suit  in  a  state  court,  nor  a  state  court 
those  in  a  federal  court.^^^n  ovory  rospeot  except  where 
')fl»e--«6t8-:o£:€!ongi:ess'"}iave  made  special  provision,  the 
courts  of  the  State  and  of  tbe"Uinted  States  are  as  distinct 
and  independent  in  the  exercise  of  their^  poweKS.^  the 


1  Heidretter  v  Oil-Cloth  Co.,  112  U.  S  294;  Mallett  v.  Dexter,  1 
Curt.  178;  Tobey  v.  Bristol,  3  Story,  800;  Wadleigh  v.  Veazie,  3  Sum. 
165 ;  Shoemaker  v.  French,  Chase's  Dec.  806 ;  The  Celestine,  1  Biss.  1 ; 
Ruggles  V.  Simonton,  8  Biss.  325;  Daly  v.  The  Sheriff,  1  Woods,  175; 
Sharon  v  Sharon,  84  Cal.  424.  This  remark  will  of  course  be  under- 
stood as  subject  to  the  right  to  remove  causes  from  the  state  to  the 
federal  courts  in  the  cases  provided  by  law. 

2  Diggs  V.  Wolcott,  4  Cranch,  179 ;  City  Bank  of  New  York  u. 
Skelton,  2  Blatch.  14;  Ex  parte  Cabrera,  1  Wash.  C.  C.  232 ;  Rorer's 
Inter-State  Law,  12-14.  But  a  prosecuting  attorney  may  be  enjoined 
from  proceeding  under  a  statute  which  the  United  States  Supreme 
Court  had  held  bad.  Tuchman  v.  Welch,  42  Fed.  Rep  548.  While 
a  state  court  cannot  thus  be  directly  compelled  by  a  federal  court  to 
set  aside  an  order,  yet  in  a  case  where  it  has  jurisdiction  of  the  parties 
and  subject-matter,  a  federal  court  may  afford  equitable  relief  against 
a  state  court's  determination,  where  an  imposition  has  been  practised 
upon  that  court,  and  the  power  conferred  by  it  has  been  fraudulently 
exercised.  Arrowsmith  i^.  Gleason,  129  U.  S.  86 ;  Johnson  v.  Waters, 
111  U.  S  640. 


THE  JUDICIAL  DBPABTMBNT.  143 

o6nrts  of  two  separate  and  independent  nations.^  There* 
foreKwhere  property  is  in  the  official  custody  of  the  minis- 
terial officer  of  the  courts  of  one  jurisdiction,  it  cannot  be 
taken  fix^  his  custod3*  on  replevin  or  other  process  issued 
by  the  couH^  of  the  other,^  even  though  it  be  alleged  that 
the  officer  hbMlng  it  seized  on  process  against  one  per- 
son the  property;  of  another.^  The  rule  applies  where  the 
property  and  fran6hises  of  a  corporation  have  been  taken 
judicial  control  of  by  a  state  court  and  ordered  sold ;  ^ 
and  also  where  propertff  is  in  the  hands  of  a  receiver  ap- 
pointed by  a  court ;  ^  an^an}'  attempt  to  disturb  the  pos- 
session of  the  receiver,  except  by  permission  of  the  court 
appointing  him,  will  be  a  col^mpt  of  the  authority  of  the 
court.*  \ 

The  possession  of  the  state  courts,  however,  will  not  be 
allowed  to  defeat  claims  under  the^United  States  revenue 
laws,  or  under  laws  imposing  forfeitiii^s  for  offences.^ 

Essential  Powers.  —  The  federal  courts  have  all  the 
powers  which  inhere  in  courts  in  general,  and  may  exer- 
cise them  for  the  full  enforcement  of  their  Jurisdiction, 
until  the  judgments  they  render  are  performed  or  satis- 

^  Rogers  v.  Cincinnati,  6  McLean,  337|  339;  Riggs  v  Johnson 
County,  6  Wall.  166. 

2  Taylor  v  Carryl,  20  How.  683.  Nor  can  the  possession  be  dis- 
turbed by  proceedings  subsequently  begun  in  a  probate  court  after 
the  death  of  the  claimant.  Rio  Grande  R.  R.  Co.  v.  Gomila,  132 
U.  S.  478. 

8  Freeman  v.  Howe,  24  How.  450;  Covell  v  Heyman,  111  U,  S. 
176;  The  Oliver  Jordan,  2  Curt  414.  But  the  party  claiming  the 
property  may  at  his  election  sue  the  officer  in  trespass  in  such  case, 
except  where  the  officer  has  obeyed  a  writ  which  gave  him  no  discre- 
tion, Buck  V.  Colbath,  3  Wall.  334  ;  or  he  may  sue  his  bond,  Lan>- 
mon  V.  Feusier,  111  U.  S.  17;  or  he  may  apply  to  the  equity  side  of 
the  federal  court  for  the  goods  or  the  proceeds.  Krippendorf  v.  Hyde, 
110  U  S.  276;  Gumbel  v.  Pitkin,  124  U.  S   131 

*  Fox  V.  Hempfield  R.  R  Co..  2  Abb.  U  S.  161. 

^  Wiswall  V  Sampson,  14  How.  62. 

^  De Visser  v.  Blackstone.  6  Blatch.  235 ;  Wiswall  v.  Sampson,  14 
How.  52. 

7  United  States  v  The  Reindeer,  2  Cliff.  67. 
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fie^  For  this  purpose  they  are  authorized  by  law  to  issue 
all  tbe^CQstomary  writs.^    But  they  cannot  exercise  state 
powers,  even  though,  without  doing  so  they  are  powerless 
to  enforce  their  judgments^  ^^hey  may  compel  officers  to 
levy  taxes  in  proper  cases,  to  satisfy  'Jodginents  renderedc^^ 
by  them  against  municipal  corporations ;  *  but^th^cannot  j  . 
appoint  officers  to  make  the  levies  when  there  are^^noge  ^^ 
to  act,* 

Territorial  Courts.  —  The  provisions  of  the  Constitution  "y  v^ 
which  define  the  limits  of  the  judicial  power  have  no  appli- 
cation to  the  Territories.  It  is  therefore  competent  for 
rinngrpaa  to  create  conrta  for  the  Territories,  and  confer 
upon  them  si^ch  juri$diction_as  may  seem  necessary  or 
proper.  And  these  courts  are  commonly  empowered  to 
exercise  within  the  Territories  all  the  powers  which  within 
the  States  are  exercised  by  both  the  state  and  federal 
courts.^  The}*  are  created  by  Congress,  but  the  practice, 
pleadings,  and  forms  and  modes  of  proceeding,  are  left  to 
be  regulated  by  the  territorial  legislatures.^ 

Courts-Martial.  —  It  is  competent  for  Congress,  by  the 
rules  and  articles  of  war,  to  provide  for  the  ordering  of 
courts-martial  for  the  trial  of  offences  arising  in  the  mili- 
tary and  naval  service ; '  and  these  courts,  except  as  may 
be  otherwise  provided,  will  execute  their  duties  and  regu- 
late  their  mode  of  proceeding  by  the  customary  military 
law.'    But  a  person  not  enrolled  or  liable  to  be  enrolled 

1  Bank  of  United  States  v.  Halstead,  10  Wheat.  61. 
«  Key.  Stat,  of  U.  S.,  §  716. 

»  Von  Hoffman  v,  Quincy,  4  Wall.  686;  Memphis  v.  Crown,  07 
U.  S.  300. 

*  Rees  ».  Watertown,  19  Wall.  107;  Heine  v.  Commissioners,  19 
Wall.  666. 

«  American  Ins.  Co.  v.  Canter,  1  Pet.  611 ;  Clinton  v.  Englebrecht, 
18  Wall.  484 ;  Gon-8hay-Ee,  Petitioner,  180  U.  S.  843. 

<  Hombuckle  v,  Toombs,  18  Wail.  648 ;  Clough  v.  Curtis,  184  U.  S. 
861. 

^  Re  Bogert,  2  Sawyer,  806. 

*  Martin  v,  Mott,  12  Wheat.  19. 
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for  service  cannot  be  sabjected  to  the  Jurisdiction  of  such 
courts ;  ^  nor  can  ttie  courts  proceed  against  those~wiio  are 
liable  without  giving  notice  and  an  opportunity  of  defence 
to  the  accused.^  Where  a  court-martial  proceeds  without 
authority,  and  restrams  a  party  of  his  liberty  or  inflicts 
punishment,  all  the  parties  responsible  for  the  action  are 
liable  to  suits  therefor  in  the  common-law  courts.*  The 
jurisdictiqoj^f  such  courts  may  always  be  inquired  into  b}* 
civil  courts,  and  a  person  held  under  their  rules  dischaiged 
if  jurisdiction  is  wanting.^ 

Military  Courts  or  CammisHona.  —  Offences  against 
martial  Uw  and  the  laws  of  war,  and  all  acts  not  justified 
by  the  laws  of  war,  which  are  calculated  to  impede  or  ob- 
struct the  operations  of  the  military  authorities,  or  to  ren- 
der abortive  any  attempt  by  the  government  to  enforce  its 
authority,  may  be  punished  by  military'  courts  or  commis- 
sions oiyanized  by  the  President  as  commander-in-chief, 
or  by  the  immediate  military  commander,  or  established 
under  the  authority  of  Congress.  But  these  tribunals 
oan|r^pf  t.rj  />frennftfl  ftfflunBt  the  general  laws  when  the 
courts  of  the  land  are  in  the  performance  of  their  regular 
fbnctions,  and  no  impediment  exists  to  a  lawful  prosecu- 
tion there.*  An  impediment  does  exist,  however,  when 
martial  law  is  lawfully  declared;*  and  this  creates  an 
exception  to  the  general  rule  that  the  military  in  times  of 
peace  must  be  in  strict  subordination  to  the  civil  power, 
and  in  times  of  war  also,  except  on  the  theatre  of  warlike 
movements.^  The  military  tribunals  may  also  take  cog- 
nizance of  offences  alleged  to  have  been  committed  h^ 
soldiers  upon  citizens  within  the  field  of  military  opera- 

1  Wise  r.  Withers,  3  Cnnch,  331. 

<  Meade  v.  Deputy  Marshal,  2  Car.  Law  Repoa.  320. 

*  MiUigan  v.  Hovey,  8  Bias,  la  See  Moatyn  v.  Fafarigaa,  Cowp. 
161. 

*  In  re  Grimley,  137  U.  8. 147. 

*  MiUigan,  ex  parte,  4  Wall.  2. 

*  Lather  r.  Borden,  7  How.  1. 
T  1  Bl.  Cora.,  413-415. 

10 
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tions  against  an  armed  rebellion,  while  the  civil  law  is  for 
the  time  suspended,  and  to  the  exclusion  of  the  ordinary 
jurisdiction  when  restored.* 

Political  Questions.  —  Over  political  questions  the  C50urtsXJJJ7" 
hflYP  "^  ""^hftlityi  ^"^  must  accept  the  determination  of 
the  political  departments  of  the  government  as  conclusive. 
Such  are  the  questions  of  the  existence  of  war,  the  restora-  ^ 
tion  of  peace,*  the  de  facto  or  rightful  government  of  an-  "^ , 
other  country,"  the  authority  of  foreign  ambassadors  and     "'. 
ministers,^  the  admission  of  a  State  to  the  Union,®  the 
restoration  to  constitutional  relations  of  a  State  lately  in 
rebellion ,•  the   extent  of  the   jurisdiction  of  a  foreign 
power,''   the  jurisdiction  of  the  United   States  over  an 
island  in  the  high  seas,*  the  right  of  Indians  to  recogni- 
tion as  a  tribe,^  and  so  on. 

Final  Authority  in  Construction.  —  The  several  de- 
partments of  the  government  are  equal  in  dignity  and  of 
co-ordinate  authorjt}*,  and  neither  can  subjiect  the  other  to 
its  jurisdiction,  or  strip  it  of  any  portion  of  its  constitu- 
tional powers.  But  the  jiidiciarj'  is  the  final  authority 
in  the  construction  of  the  Constitution  and  the  laws,  and 
its  construction  should  be  received  and  followed  by  the 
other  departments.  This  results  from  the  natui*e  of  its 
jurisdiction ;  questions  of  construction  arise  in  legal  con- 
troversies, and  are  determined  b}'  the  courts,  and  when 
determined  the  courts  have  power  to  give  effect  to  their 
conclusions.     Their  judgments  thus  become  the  law  of 

1  Coleman  v.  Tennessee,  97  U.  S.  509. 

2  United  States  v.  Anderson,  9  Wall.  66. 

»  The  Hornet,  2  Abb.  U.  8.  85;  Gelston  v.  Hoyt,  8  Wheat.  246. 

*  Foster  i?.  Neilson,  2  Pet.  263. 

^  See  Luther  t;.  Borden,  7  How.  1 ;  Marsh  r.  Burroughs,  1  Woods, 
468. 

•  Georgia  v.  Stanton,  6  Wall.  50. 

7  Williams  v.  Suffolk  Ins.  Co.,  13  Pet.  416. 
^  Jones  V.  United  States,  187  U.  S.  202. 

®  The  Kansas  Indians,  6  Wall.  737 ;  United  States  v.  Hollidny, 
tf  Wall.  407. 
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the  land  on  the  points  covered  by  them,  and  a  disregard 
of  them,  whether  by  private  citizens  or  by  officers  of  the 
government,  could  only  result  in  new  controversy,  to  be 
finally  determined  by  the  judiciary  in  the  same  way.  But 
the  courts  have  no  authority  to  pass  upon  abstract  que§,- 
tions,  or  questions  not  presented  by  actual  litigation,  and 
have  therefore  nothing  to  do  with  questions  which  relate 
exclusively  to  executive  or  legislative  authority ;  juuLis 
tliere  anv  method  in  whfch  their  opinions  can  be  consti- 
tutionally expressed,  so  as  to  have  binding  force  upon 
either  the  executive  or  the  legislature,  when  the  question 
presents  itself,  not  as  one  of  existing  law,  but  as  one  of 
what  it  is  proper  or  politic  or  competent  to  make  law  for 
the  future.  The  judiciary,  though  the  final  judge  of  what 
the  law  is,  is  not  the  judge  of  what  the  law  should  be.^ 

It  is  very  proper,  however,  that  the  judiciary,  in  passing 
upon  questions  of  law  which  have  been  considered  and 
acted  upon  by  the  other  departments,  shp^^ld^^ye  pjreat 
weight  to  their  opinions,  especially  if  they  have  passed 
unchallenged  for  a  considerable  period.*  The  judiciary 
have  often  yielded  to  it  when  the  correctness  of  a  practical 
construction  of  the  law  by  the  executive  departments,  in 
the  performance  of  their  own  duties,  was  in  question ;  * 
bujLtliey  cannot  do.  f^hia  when,  in  the  opinion  of  the  court, 
the  construction  is  plainly  in  violation  of  the  Constitution.^ 

^  Some  few  of  the  States  make  provision  by  their  constitutions 
whereby  the  executive  or  the  legislature  may  call  upon  the  highest 
court  of  law  of  the  State  for  its  opinion  upon  important  questions  as 
a  guide  to  their  own  action. 

3  Stuart  D.  Laird,  1  Cranch,  299;  Bank  of  United  States  v.  Hal- 
stead.  10  Wheat.  51,  63. 

*  Edwards's  Lessee  v.  Darby,  12  Wheat.  210 ,-  Surgett  v,  Lapice,  8 
How.  48 ;  Bissell  v.  Penrose,  8  How.  317 ;  Union  Ins.  Co.  v.  Hoge, 
21  How.  35,  United  States  v.  Gilmore,  8  Wall.  330;  United  States 
V.  Moore,  96  U.  S.  760. 

*  Story  on  Const.,  §  407 ;  Cooley,  Const.  Lim.,  6th  ed.,  81. 
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CHAPTER  Vn. 

CHECKS  AMD  BALANCES  IN  GOVERNMENT. 


What  they  are.  —  The  American  system  of  government 
is  an  elaborate  system  of  checks  and  balances.    As  ena^ 

[atedby  one  of  the  earlj  statesmen  of  the  countrj',  these 
are  as  follows :  —  First,  the  States  are  balanced  against  the 
general  government.  Second,  the  House  of  Representa- 
tives is  balanced  against  the  Senate,  and  the  Senate 
against  the  House.  Third,  the  executive  authority  Is  m 
some  degree  balanced  i^ainst  the  legislature.  Fourth,  the 
judiciary  is  balanced  against  the  legislature,  the  executive, 
and  the  state  governments.  Fifth,  the  Senate  is  balanced 
against  the  President  in  all  appointments  to  office,  and  in 
all  treaties.  Sixth,  the  people  hold  In  their  own  hands 
the  balance  against  their  own  representatives  by  periodical 
elections.  Seventh,  the  legislatures  of  the  several  States 
are  balanced  against  the  Senate  by  sexennial  elections. 
Eighth,  the  Electors  are  balanced  against  the  people  in  the 
choice  of  President  and  Vice-President  And  this,  it  is 
added,  is  a  complication  and  refinement  of  balances  which 
is  an  invention  of  our  own,  and  peculiar  to  this  country.^ 

The  inventioBy  nevertheless,  was  suggested  by  the  Brit- 
ish constitution,  in  which  a  system  almost  equally  elabo* 
rate  was  then  in  foree.  In  its  outward  forms  that  system 
still  remains ;  but  there  has^een  for  more  than  a  century 
a  gradual  change  in  the  directlon^of  a  concentration  of 
legislative  and  executive  power  in  the  pepylar  House  of 
Parliament,  so  that  the  government  now  is  sometime^said, 
with  no  great  departure  from  the  fact,  to  be  a  government 

'  Letter  of  John  Adams  to  John  Taylor,  Works^  vl  467. 
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bjTtlie  Houge  of  Commons.  The  Judiciary,  indeed,  retains 
its  independenoS'^Eiid  4>pwer,  and  these  have  been  some- 
what strengthened  as  bills  ^ftkttaiQ^der  are  discontinued, 
and  as  the  judicial  authority  of  the  l9(tmse..of  Lords  is 
narrowed  by  legislation. 

Mectors  of  President.  —  Of  the  checks  in  American 
government  above  enumerated,  some  have  proved  wholly 
illusory  This  is  emphatically  true  of  the  eighth.  The 
theory  of  the  Constitution  is  that  there  shall  be  chosen  by 
each  State  a  certain  number  of  its  citizens,  enjoying  the 
general  confidence  of  the  people,  who  shall  independently 
cast  their  suttirages  for  President  and  Vice  President  of  the 
United  States,  according  to  the  dictates  of  their  individual 
judgments.  This  theory  was  followed  in  the  first  three 
presidential  elections,  but  from  that  time  it  fell  into  prac- 
tical disfavor,  and  now  not  only  is  the  theory  obsolete, 
but  it  would  be  thought  in  the  highest  degree  dishonorable 
if  an  Elector  were  to  act  upon  it.  In  practice,  the  per- 
sons to  be  voted  for  are  selected  by  popular  conventions, 
in  advance  of  the  choice  of  Electors,  and  these  officers  act 
as  mere  automata  in  registering  the  will  of  those  who 
selected  them. 

States  and  Nation.  —  The  Constitution  itself  imposes 

very  effectual  check£joiLttwLE*2!^S£?  ^^  ^^®  States  for  the 
protection  of  federal  jurisdiction,  by  expressly  restraining 
them  from  the  exercise  of  some  of  the  most  important 
powers  of  sovereignty^  and  by  subordinating  others  to  the 
authority  of  Congress.  These  are  all  alluded  to  else- 
where. To  maintain  these  unimpaired,  tha  .federal  gov- 
ernment is  made,  as  against  the  States,  the  final  judge  of 
its  own  powers.  Nothing  more  need  be  said  to  show  that 
encroachment  upon  the  federal  jurisdiction  is  effectually 
provided  against. 

On  the  other  hand,  there  were  various  ways  in  which 

the  States  were  PYppfitpd  tn  fionatf^t^  a  balance  to  the 
powers  of  the  federal  government.  First,  in  the  division 
of  powers  between  States  and  nation,  the  lai^er  portion, 
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inclnding  nearly  all  that  toached  the  interests  of  the  peo- 
ple in  their  ordinary  business  relations  and  in  their  family 
and  social  life,  were  reserved  to  the  States.  All  that 
related  to  the  family  and  the  domestic  relations,  the 
administration  and  distribution  of  estates,  the  forms  of 
contract  and  conveyance,  the  maintenance  of  peace  and 
order  m  the  States,  the  punishment  of  common-law  of- 
fences, the  making  provision  for  education,  for  public 
highways,  for  the  protection  of  personal  liberty  and  hb- 
erty  of  worship,  —  all  these  powers  were  withheld  from 
the  jurisdiction  of  the  federal  government,  and  retained 
by  the  States,  and  their  retention  was  calculated  to  give 
to  the  body  of  the  people  a  larger  interest  in  a  proper 
administration  of  state  authority  than  in  that  of  the  nation, 
jcond,  the  States  elected  the  representatives  in  Congress 
and  chose  the  senators,  and  these  would  naturally  be  ex- 
pected to  represent  the  opinions,  feelings,  and  sentiments 
of  their  constituents,  and  to  so  act  -in  their  official  posi- 
tions as  to  avoid  all  encroachments  on  the  powers  of  the 
States.  The  President  was  also  chosen  by  persons  selected 
by  the  States  for  the  purpose,  who  would  naturally  reflect 
the  local  views.  Thir^  the  States  were  given  the  privi- 
lege to  originate  amendments  to  the  (Constitution  of  the 
United  States  whenever  the}'  should  be  found  necessary, 
and  it  was  expected  that  they  would  make  use  of  this 
privilege  if  at  any  time  the  federal  government  should  be 
found  relatively  too  strong,  or  should  be  thought  to  have 
unwaiTantably  extended  its  jurisdiction.  .FffQiB  thojuatare 
of  the  case,  however,  it  was  impossible  that  the  powers 
reserved  to  the  States  should  constitute  a  restraint  upon 
the  increase  of  federal  power,  to  the  extent  that  was  at 
first  expected.  The  federal  government  was  necessarily 
made  the  final  judge  of  Its  own  authority,  and  the  executor 
of  Its  own  will,  and  any  effectctal  check  to  the  gradual  am- 
plification of  its  jurisdiction  must  therefore  be  found  in  the 
construction  put  by  those  administering  it  upon  the  grants 
of  the  Constitution,  and  in  their  own  sense  of  constitu- 
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tioiial  obligation.  And  as  the  true  line  of  division  between 
ibdeisaL^and  state  powers  has  from  the  very  beginning 
been  the  s^iT^eet-of  contention,  and  of  honest  differences  of 
opinion,  it  must  often  happen  4hAt  Jo  advance  and  occupy 
some  disputed  ground  will  seem  to  the^paity^having  liie 

The  effectual  checks  upon  the  encroachment  of  federal 
"■^pon  state  power  must  therefore  be  looked  for,  not  in 
state  power  of  resistance,  but  in  the  choice  of  representa- 
tives, senators,  and  presidents  holding  just  constitutional 
views,  and  in  a  federal  Supreme  Court  with  competent 
power  to  restrain  all  departments  and  all  officers  within 
the  limits  of  their  just  authority,  so  far  as  their  acts  may 
become  the  subjects  of  judicial  cognizance.^  S«idLAm£A^ 
ments  to  the  Constitutioji^as  ha ve^  hitherto  been  made  have 
originated  with  the  Congress,  and,  with  the  single  excep- 
tion of  that  which  takes  from  the  federal  judiciary  the 
power  to  take  cognizance  of  suits  by  individuals  against 
States,  none  of  them  has  taken  from  the  United  States 
any  real  authority. 

Some  other  checks  which  are  continuous  and  more 
effective  are  the  following. 

Judicial  Restraints  on  Legislative  Encroachments^  — 
The  business  of  the  courts  is,  to  apply  the  law  of  the  land 
insOCh  controversies  as  may  arise  and  be  brought  before 
them.  XhfiijL^^thority  .is--CQ:ijrdin,ate  with  that  of  the 
legislature,  neither  superior  nor  inferior;  but  each  with 
equal  dignity  must  move  in  its  appointed  sphere.^  But 
the  judiciary,  in  seeking  to  ascertain  what  the  law  Is  which 
must  be  applied  in  any  particular  controversy,  may  pos- 
sibly find  that  the  will  of  the  legislature,  as  expressed  in 

^  It  is  no  doubt  true  that,  "  in  reference  to  all  doubtful  questions 
incident  to  our  governmental  system,  the  line  of  approach  [should] 
be  kept  carefully  in  the  foreground  and  any  intrusion  thereon  most 
vigilantly  avoided."  —  Rorer,  Inter-State  Law,  p.  10. 

^  Lindsay  c;  Commissioners,  2  Bay  (S  C  ),  61 :  Bates  o.  ELimbaU, 
2  Chip  (Vt)  77. 
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statate  form,  and  the  will  of  the  people,  as  expressed  in 
the  Constitution,  are  in  conflict,  and  the  two  cannot  stand 
together.  In  such  a  case^ jlb  the  legislative  power  is  con» 
ferred  by  the  Constitution,  it  is  manifest  that  the  delegate 
has  exceeded  his  authority ;  the  trustee  has  not  kept  within 
the  limits  of  his  trust.  The  excess  is  therefore  inoperative, 
and  it  is  the  duty  of  the  court  to  recognize  and  give  effect 
to  the  Constitution  as  the  paramount  law,  and,  by  refusing 
to  enforce  the  legislative  enactment,  practically  nullify  it. 

ho  oMigatton  to  perform  this  duty,  whenever  the  con- 
flic£\ppears,  is  imperative ;  but  the  dutj'  is  nevertheless 
atiell^^one,  because  the  court  in  declaring  a  statute  in* 
valid  iOQus^iecessarily  oveirule  the  decision  of  the  legis* 
lative  departh^t,  made  in  the  course  of  the  performance 
of  its  peculiar  optics,  and  where  it  must  be  assumed  to 
have  acted  on  its.  best  judgment  The  task,  therefore, 
is  one  to  be  entered  upon  with  caution,  reluctance,  and 
hesitation,  and  ne vet  until  the  duty  becomes  manifestly 
imperative*  The  follV^ng  general  propositions  will  be 
found  to  state  the  obligations  of  duty  and  of  forbearance 
for  such  cases  which  are  generally  recognized. 

1.  The  duty  to  pass  upon  asQuestion  of  constitutional 
law  msLy  devolve  upon  a  court  orvanj*  grade,  and  of  either 
the  federal  or  the  state  jurisdiction^,^  Wherever  the  ques- 
tion can  arise  in  court  of  the  confonnity  of  a  statute  to 
the  Constitution,  the  court  to  whom  th^  question  is  ad- 
dressed must  in  some  manner  dispose  of  iV  a^d  the  power 
of  the  court  to  apply  the  law  to  the  case  n^^ssarily  em- 
braces the  power  to  determine  what  law  controls.  In  the 
absence  of  authoritative  precedents,  there  can  hejio  other 
test  of  this  than  the  judgment  of  the  court.  The  validity 
of  a  federal  statute  may  therefore  be  a  necessary  question 
for  consideration  in  a  state  court,  and  that  of  a  state  stat- 
ute in  a  federal  court.  Nevertheless,  when  the  court  to 
whom  the  question  is  addressed  is  not  the  court  of  last 
resort  In  respect  thereto,  it  may  well  be  expected  to  pro- 
ceed with  more  than  ordinary  caution  and  hesitation,  and 
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to  kiaetain  altx^ther  from  dedaring  a  statute  invalid 
unlessni^  the  clearest  eases,  especially  if,  without  serious 
detrlment'^iO  justice,  the  decision  can  be  dela^^ed  until 
the  8uperior\ourt  can  have  opportunity  to  pass  upon  it 
There  may  be  ci^es  where,  by  inadvertence  or  accident, 
a  bill  which  has  gone  through  all  the  forms  required  for 
valid  legislation  is,  nevertheless,  clearly  and  without  ques* 
Uon  invalid ;  but  except  in  such  cases  the  spectacle  of  an 
inferior  magistrate,  having  merely  police  or  other  limited 
jurisdiction,  assuming  to  pass  judgment  upon  the  legisla- 
tion of  his  State  or  country,  and  declare  it  invalid,  can 
onlj'  be  ludicrous.^ 

2.  The  judicial  sense  of  propriety  and  of  the  importance 
of  the  occasion  will  generally  incline  the  court  to  refuse 
a  consideration  of  a  constitutional  question  without  the 
presence  of  a  full  bench  of  judges.  Wit}i  many  courts 
this  is  a  rule  to  which  few  exceptions  are  Emitted,  and 
those  only  which  seem  to  be  imperative.'  \ 

3.  Neither,  as  a  rule,  will  a  court  express  atai,  opinion 
adverse  to  the  validity  of  a  statute,  unless  it  becomi^s  abso- 
lutely necessary  to  the  determination  of  a  cause  befoxe  it.' 
Therefore,  in  any  case  where  a  constitutional  question  is 
raised,  if  the  record  presents  some  other  and  clear  ground 
upon  which  the  court  may  rest  its  judgment,  and  thereby 
render  the  constitutional  question  immaterial  to  the  case, 
the  court  will  adopt  that  course,  and  the  question  of  oon- 


1  Some  courts  have  intimated  that  only  the  superior  courts  should 
aasume  to  deny  validity  to  a  statute.  Ortman  v.  Greenman,  4  Mich. 
291.     Compare  Mayberry  v  Kelly.  1  Kans.  116. 

2  Briscoe  v.  Bank  of  Kentucky,  8  Pet.  118. 

«  Hoover  v.  Wood,  9  Ind  286  ,  Smith  v.  Speed,  50  Ala  277 ;  Board 
of  Education  o.  Mayor,  72  Ga.  363.  Where  the  constitutional  ques- 
tion was  not  raised  until  after  denial  of  rehearing  in  a  state  supreme 
court,  the  United  States  Supreme  Court  will  not  consider  it.  Butler 
V.  Gage,  138  U.  S  52.  The  validity  of  a  law  ought  not  to  be  deter- 
mined in  advance  of  its  actual  operation.  So  held  on  application  to 
restrain  the  publishing  of  returns  of  the  vote  under  an  alleged  Invalid 
local  option  statute.    Clayton  i;  Calhoun.  76  Ga.  270. 
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Btitutional  power  will  be  left  for  consideration  until  a  case 
ariseii^^ich  cannot  be  disposed  of  without  considering  it, 
and  wheh.  consequently,  a  decision  upon  such  question 
will  be  unavoidable.^  This  course  has  not  always  been 
followed ;  bui^  has  seldom  occurred  that  a  constitutional 
question  has  be^  considered  settled,  or  been  allowed  to 
remain  without  mrther  dispute  and  question  where  the 
opinion  given  upon  i^  was  rendered  in  a  case  not  neces- 
sarily requiring  it.  Wiuit  of  jurisdiction  of  the  particular 
case  is  always  reason  why  the  court  should  abstain  fh>m 
expressing  opinions  on  otn^  questions  which  parties  may 
attempt  to  raise. 

4.  The  court  will  not  listen  to  an  objection  made  to  the 
constitutionality  of  an  act  by  One  whose  rights  are  not 
affected  b}'  it,  and  who  consequentiv  can  have  no  interest 
in  defeating  it.^  For  example,  oneVho  has  received  com- 
pensation for  property  appropriated  d^^  statute  to  a  public 
use  will  not  be  suffered  afterwards  to  depute  the  constitu- 
tional validity  of  the  statute.'  The  statHte  is  assumed  to 
be  valid'  until  some  one  complains  of  it  Vhose  rights  it 
invades.  The  power  of  the  court  can  be  >invoked  onty 
when  it  is  found  necessary  to  secure  and  protect  a  party 
before  it  against  an  unwarranted  exercise  of  legislative 
power  to  his  prejudice.* 

5.  Nor  can  a  court  declare  a  statute  unconstitutional 
and  void  when  the  objection  to  it  is  merely  that  it  is  unjust 
and  oppressive,  and  violates  rights  and  privileges  of  the 
citizen,  unless  it  can  be  shown  that  such  injustice  is  pro- 
hibited, or  such  rights  and  privileges  guaranteed  by  the 
Constitution.  The  propriet}^  or  justice  or  policy  of  legisla- 
tion, within  the  limits  of  the  Constitution,  is  exclusively  for 

1  Ex  parte  Randolph,  2  Brock.  447 ;  Freer  v.  Ford,  6  N.  Y.  177. 

2  MarshaU  ti  Donovan,  10  Bush  (Ky.),  081 ;  Mobile,  &c.  R.  R.  Co. 
V  State,  29  Ala.  C86  ;  Clougb  ».  Curtis,  134  U.  S.  361. 

>  Embury  v.  Connor,  8  N.  Y.  511 ;  Haskell  v.  New  Bedford,  108 
Mass  208. 

4  Wellington,  Petitioner,  16  Pick.  (Mass.)  96;  State  v.  Rich, 20  Ma 
893 ;  Bumside  v.  Lincoln  Co.  Ct.,  86  Ey.  423. 
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the  legislative  department  to  determine ;  and  the  moment 
a  coart  vtotures  to  substitute  its  own  judgment  for  that  of 
the  legislauH^e,  it  passes  beyond  its  legitimate  authorit}*, 
and  enters  a  fi^ld  where  it  would  be  impossible  to  set  limits 
to  its  interference^except  as  should  be  prescribed  in  its 
own  discretion.^  The  protection  against  unwise  or  oppres- 
sive legislation,  withinSX>n8titutional  bounds,  is  by  an  ap- 
peal to  the  justice  and  patriotism  of  the  representatives  of 
the  people.  If  this  fail,  the  people  in  their  sovereign 
capacity  can  correct  the  evil,  but  courts  cannot  assume 
their  rights.^  The  judiciar}'  can  only  arrest  the  execution 
of  a  statute  when  it  conflicts  with  the  Constitution.  It 
cannot  run  a  race  of  opinions  upon  points  of  right,  reason, 
and  expediency  with  the  law-making  power.*  The  question 
of  the  validity  of  a  statute  must  always  be  one  of  legisla- 
tive competency  to  enact  it ;  not  one  of  policy,  propriety, 
or  strict  justice. 

6.  Nor  can  a  statute  be  declared  unconstitutional 
merelj'  because  in  the  opinion  of  the  court  it  violates  one 
or  more  of  the  fundamental  principles  of  republican  lib- 
erty, unless  it  shall  be  found  that  those  principles  are 

1  It  has  been  well  said  by  one  judge :  "  If  the  legislature  should 
pass  a  law,  in  plain  and  unequiyocal  language,  within  the  general 
scope  of  their  constitutional  powers,  I  know  of  no  authority  in  this 
government  to  pronounce  such  an  act  void,  merely  because  in  the 
opinion  of  the  judicial  tribunals  it  was  contrary  to  the  principles  of 
natural  justice ,  for  this  Would  be  vesting  in  the  court  a  latitudinarian 
authority  which  might  be  abused,  and  would  necessarily  lead  to  col- 
lisions between  the  legislative  and  judicial  departments,  dangerous 
to  the  well-being  of  society,  or  at  least  not  in  harmony  with  the 
structure  of  our  ideas  of  natural  government."  Commonwealth  v. 
McCloskey,  2  Rawie  (Pa  ),  874.  See  Bebee  v.  State,  6  Ind.  515,  528. 
Many  judges  think  laws  laying  protective  duties  are  contrary  to  nat- 
ural justice ;  but  if  they  were  at  liberty  to  decide  the  validity  of 
legislation  on  such  grounds,  the  ordinary  legislation  could  not  be 
carried  on  except  with  their  assent. 

^  Bennett  v.  Bull,  Baldw.  74 ;  Pennsylvania  R.  R.  Co.  v.  Riblet,  66 
Penn.  St.  164. 

>  Madison,  &c.  R.  R  Co.  v.  Whiteneck,  8  Ind.  217 ;  Bull  v.  Read.  13 
Grat.  (Va.)98. 
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placed  beyond  legislative  encroachment  by  the  provisions 
of  the  Constitution  itself.  The  principles  of  republican 
goveR^ent  are  not  a  set  of  inflexible  rules,  vital  and 
active  inN;he  Constitution  even  when  unexpressed ;  but 
they  are  su  nj^t  to  variation  and  modification  from  motives 
of  policy  and  pt^blic  necessity,  and  it  is  only  in  those  par- 
ticulars in  whichNexperience  has  demonstrated  that  an}'* 
departure  from  the  d^tled  course  must  work  injustice  and 
confusion,  that  it  is  cWomary  to  incorporate  them  in  the 
Constitution  in  such  a  w$A'  as  to  make  them  definite  rules 
of  action  and  decision.  The  following  are  illustrations. 
The  principle  that  taxation  ahd  representation  go  tc^ether 
is  important  and  valuable,  an^hould  never  be  lost  sight 
of  in  legislation;  but,  as  commonly  understood,  it  can 
never  be  applied  universally  without  admitting  every  per- 
son to  the  elective  franchise ;  for  tkxes  in  some  form  fall 
upon  all,  —  the  rich  and  the  poor\the  infant  and  the 
adult,  the  male  and  the  female,  —  antmederal  taxes  reach 
the  unrepresented  Territories  as  well  Vs  the  represented 
States.  So  the  principle  that  local  affau's  shall  be  man- 
aged in  local  districts,  and  that  these  shkll  choose  their 
own  local  officers,  constitutes  one  of  the  chief  excellencies 
of  our  system  of  government ;  but  in  applying  it  the  dif- 
ficulty is  at  once  encountered  of  determining  what  are 
local  concerns  and  what  general ;  and  it  may  perhaps  be 
found  in  a  given  case  that  the  concerns  that  are  set  apart 
as  local,  if  neglected  or  imperfectly  performed,  subject  the 
whole  State  to  embarrassment,  so  that  state  intervention 
becomes  necessary.  And  it  is  obvious  that,  wherever  a 
recognized  principle  of  free  government  requires  legisla- 
tion for  its  practical  application  and  enforcement,  the  body 
that  passes  laws  for  the  purpose  must  determine,  In  its 
discretion,  what  are  the  needs  of  legislation  and  what  its 
proper  limits.  The  courts  cannot  take  such  principles  as 
abstract  rules  of  law,  and  give  them  practical  foroe.^ 

1  People  V  Draper,  16  N.  Y.  632;  Baltimore  v  State,  16  Md  S76; 
People  V.  Mahaney,  13  Mich.  498. 
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7.  When  a  question  of  federal  constitutional  law  is 
involye^tbe  purpose  of  the  Constitution,  and  the  object 
to  be  accomplished  by  any  particular  grant  of  power,  are 
often  most  important  guides  in  reaching  the  real  intent ; 
and  the  debat^  m  the  Constitutional  Convention,  the  dis- 
cussions in  the  Federahst  and  in  the  conventions  of  the 
States,  are  often  referred  to  as  throwing  important  light 
on  clauses  in  the  Constitution  which  seem  bUnd  or  of  am- 
biguous import  We  piay  discover  from  these  what  the 
general  drift  of  opinion  was  as  to  the  division  line  between 
federal  and  state  power  on  many  subjects,  and  we  can 
sometimes  judge  from  that  whether  a  particular  authority 
lies  on  one  side  of  the  line  or  on  the  other.  But  we  shall 
be  misled  if  we  attempt  in  this  manner  to  judge  of  state 
legislative  power  when  the  limitations  of  the  federal  Con- 
stitution are  not  in  question.  We  cannot  test  the  validity 
of  any  state  statute  by  a  general  spirit  which  is  supposed 
to  pervade  the  state  constitution,  but  is  not  expressed  in 
words.  Presumptively,  when  the  people  of  the  State,  by 
their  constitution,  call  into  existence  a  heeislative  depart- 
ment, and  endow  it  with  the  function  of  milling  laws,  they 
confer  upon  it  the  full  and  complete  legislative  power,  — 
as  full  and  complete  as  the  people,  in  the  exe^^e  of  sover- 
eignty, could  themselves  have  wielded  it,  —  sut)aect  only  to 
such  restrictions  as  were  by  the  same  instrument  imposed. 
^'The  law-making  power  of  the  State  recogniz^  no  re- 
straints, and  is  bound  by  none  except  such  as  are  hnpoeed 
by  the  Constitution.  That  instrument  has  been  aptly 
termed  a  legislative  act  by  the  people  themselves,  in  their 
sovereign  capacity,  and  is  therefore  the  paramount  law. 
Its  object  is,  not  to  grant  legislative  power,  but  confine 
and  restrain  it.  Without  the  constitutional  limitations, 
the  power  to  make  laws  would  be  absolute.  These  limi- 
tations are  created  and  imposed  by  express  words,  or 
arise  by  necessary  implication.  The  leading  feature  of 
the  Constitution  is  the  separation  and  distribution  of  the 
powers  of  the  government.    It  takes  care  to  separate  the 
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execiH^e,  legislative,  and  jadicial  powers,  and  to  define 
their  lim^s.  The  executive  can  do  no  legislative  act,  nor 
the  legislara^  any  executive  act,  and  neither  can  exercise 
judicial  authoi;^t3\"  *  Presumptivel}',  therefore,  if  an  act 
of  the  legislativeydepartment  is  not  an  encroachment  upon 
executive  or  judicial  power,  it  is  valid .  To  show  its  in- 
validity, it  is  neceslliary  to  point  out  some  particular  in 
which,  either  in  formNor  substance,  it  is  inconsistent  with 
the  Constitution.  TheSinconsistency  may  consist,  either, 
(1)  in  the  failure  to  oli^erve  some  constitutional  form 
which  is  made  essential  toVa  valid  enactment,  such  as  the 
taking  of  the  final  vote  there^  by  3'eas  and  nays  when  the 
Constitution  requires  it ;  or  (2)An  the  disregard  of  an  ex- 
press prohibition,  as  where  it  consists  in  a  special  charter 
of  incorporation  when  the  Constr^tion  forbids  incorpora- 
tion except  under  general  laws ;  or  (3)  in  the  disregard 
of  some  fundamental  right  declared  ik  the  bill  of  rights,  as 
would  be  a  statute  compelling  suppo^^  of  sectarian  wor- 
ship or  schools  when  the  Constitution  pi^oclaims  religious 
liberty.  And  in  all  these  cases  it  is  not  the  spirit  of 
the  Constitution  that  must  be  the  test  of  validity,  but  the 
written  requirements,  prohibitions,  and  guaranties  of  the 
Constitution  itself.* 

8.  A  statute  may  sometimes  be  valid  in  part  and  invalid 
in  other  particulars.  This  often  happens  under  state  con- 
stitutions that  require  an  act  to  contain  but  one  object 
which  shall  be  expressed  in  the  title.  If  in  such  a  case 
the  act  embraces  two  objects  while  the  title  expresses  but 
one,  the  act  will  be  unconstitutional  and  void  as  to  the 
one  not  so  expressed.  So  in  the  absence  of  such  a  re- 
quirement the  act  might  be  void  as  to  one  object  because 
the  legislation  attempted  was  expressly  forbidden  by  the 
constitution,  while  in  other  particulars  it  was  plainly 
within  the  legislative  competency.    The  general  rule  there- 

i  Sill  r.  Corning.  15  N.  Y.  297 ;  Sears  v.  Cottrell,  6  Mich.  261 ;  Dan- 
vllle  V  Pace,  25  Grat.  (Va.)  1 

2  Cooley,  CoDBt.  Lim.,  6th  ed.,  204-209. 
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fore^,  that  the  fact  that  part  of  a  statute  is  unconstita- 
tionalMpes  not  Justify  the  remainder  being  declared  invalid 
also,  uiui^ss  all  the  provisions  are  connected  in  subject- 
matter,  dejs^ending  on  each  other,  operating  together  for 
the  same  put^ose,  or  otherwise  so  connected  together  in 
meaning  that  A  cannot  be  presumed  the  legislature  would 
have  passed  the^ct  otherwise  than  as  a  whole.  It  is  im- 
material how  clos^  the  valid  and  invalid  provisions  are 
associated  in  the  act ;  they  may  even  be  contained  in  the 
same  section,  and  yet  be  perfectly  distinct  and  separable, 
so  that  the  one  may  staijd  though  the  other  fall.^  If,  when 
the  unconstitutional  por^on  is  stricken  out,  that  which  re- 
mains is  complete  in  itself^,  and  capable  of  being  executed 
in  accordance  with  the  apparent  legislative  intent,  wholly 
independent  of  that  which  was  rejected,  it  must  be  sus- 
tained. But  if  the  intent  of  \  the  act  is  to  accomplish  a 
single  purpose  only,  and  some  provisions  are  void,  the 
whole  must  fail  unless  sufficient  remains  to  effect  the  object 
without  the  invalid  portion.  And  if  they  are  so  mutually 
connected  with  and  dependent  on  each  other  as  conditions, 
considerations,  or  compensations,  as  to  warrant  the  belief 
that  the  legislature  intended  them  as  a  whole,  and  that,  if 
all  could  not  be  carried  into  effect,  the  legislature  would 
not  pass  the  residue  independently,  then,  if  some  parts  are 
unconstitutional,  all  the  provisions  that  are  thus  depend- 
ent, conditional,  or  connected  must  fall  with  them.^ 

9.  A  doubt  of  the  constitutional  validity  of  a  statute  is 
never  sufficient  to  warrant  its  being  set  aside.  ^'  It  is  not 
on  slight  implication  and  vague  conjecture  that  the  legis- 
lature is  to  be  pronounced  to  have  transcended  its  powers, 
and  its  acts  to  be  considered  as  void.    The  opposition 

1  Commonwealth  v.  Hitchings,  6  Gray  (Mass.),  482 ;  Hagerstown 
V  Dechert,  82  Md.  869;  State  v.  Clarke,  64  Mo.  17. 

^  State  t;.  Commissioners,  6  Ohio  St.  497 ;  State  v.  Dousman,  28 
Wis.  641 ;  Campau  v.  Detroit,  14  Midi.  276;  Willard  v.  People,  6  111. 
461 ;  Commonwealth  v.  Potts^  79  Penn.  St.  164 ;  Baker  u.  Braman,  6 
Hill  (N.  Y.),  47. 
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between  the  Constitution  and  the  law  should  be  such  that 
the  'Wge  feels  a  clear  and  strong  oonviction  of  their  in- 
oompatibility  with  each  other."  ^  ^^It  is  but  a  decent 
respect  itu^  to  the  wisdom,  the  integrity,  and  th^  patriot- 
ism of  the  legislative  body  by  which  any  law  is  passed,  to 
presume  fn  favor  of  its  vahdity,  until  its  violation  of  the 
Constitution  is  |)roved  be3'ond  all  reasonable  doubt."  ^  To 
be  in  doubt,  then^fore,  is  to  be  resolved,  and  the  resolution 
must  support  the  t^w. 

This  course  is  thesppposite  to  that  which  is  required  of 
the  legislature  in  considering  the  question  of  passing  a 
proposed  law.  Legislators  have  their  authority  meas- 
ured by  the  Constitution ;  |*hey  are  chosen  to  do  what  it 
permits,  and  nothing  more,  ^d  they  take  solemn  oath  to 
obey  and  support  it.  When  tn^  disregard  its  provisions, 
they  usurp  authority,  abuse  thek  trust,  and  violate  the 
promise  they  have  confirmed  by  anSqath.  To  pass  an  act 
when  they  are  in  doubt  whether  it  ooes  not  violate  the 
Constitution,  is  to  treat  as  of  no  force  toe  most  imperative 
obligations  any  person  can  assume.  A  business  agent  who 
would  deal  in  that  manner  with  his  princi^pars  business 
would  be  treated  as  untrustworthy ;  a  witnessv^n  court  who 
would  treat  his  oath  thus  lightly,  and  affirm  things  con- 
cerning which  he  was  in  doubt,  would  be  held  a\criminal. 
Indeed,  it  is  because  the  legislature  has  applied  tKe  judg-,n^ 
ment  of  its  members  to  the  question  of  its  authoi^ty  to  ^  ) 
pass  the  proposed  law,  and  has  only  passed  it  after  )^eing  L 
satisfied  of  the  authority,  that  the  judiciary  waive  th^' 
own  doubts,  and  give  it  their  support." 

10.   The  validity  of  legislation  can  never  be  made  to 

1  Fletcher  v.  Peck,  6  Cranch,  87, 12& 

^  Ogden  tt  Saunders,  12  Wheat  218,  270.  A  coart  ought  to  adopt 
such  a  conBtruction  of  a  statute  as  will,  without  doing  violence  to  the 
fair  meaning  of  the  words,  harmonize  it  with  the  Constitution.  Gren- 
ada Co.  Supervisors  v.  Brogden,  112  U.  S.  261. 

»  Osburn  u.  Stanley,  6  W.  Va.  86 ;  Kellogg  v.  State  Treasurer,  44 
Vt.  866. 
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depend  on  the  motives  which  have  secured  its  adoption, 
whether  these  be  public  or  personal,  honest  or  corrupt. 
There  is  ample  reason^j^L^tu^  in  the  fact  that  the  people 
have  set  no  authority  over  the  legislators  with  jurisdiction 
to  inquire  into  their  conduct,  and  to  Judge  what  have  been 
their  purposes  in  the  pretended  discharge  of  the  legislative 
trust.  This  is  a  jurisciiction  which,  they  Jxave  reserved  to 
themselves  exclusively,  and  they  have  appointed  frequent 
elections  as  the  occasions  and  the  means  for  bringing  these 
agents  to  account.  A  further  reason  is,  that  to  make 
legislation  depend  upon  motives  would  render  all  statute 
law  uncertain,  and  the  rule  which  should  allow  it  could  not 
logically  stop  short  of  permitting  a  similar  inquirj*  into 
the  motives  of  those  who  passed  judgment.  Therefore 
the  coqrts  do  not  permit  a  question  of  improper  legislative 
motives  to  be  raised,  but  they  will  in  every  instance  assume 
that  the  motives  were  public  and  befitting  the  ^tation.^ 
They  will  also  assume  that  the  legislature  had  before  it 
any  evidence  necessary  to  enable  it  to  take  the  action  it 
did  take.^ 

11.  When  a  legislatiYfi,^liactment  proves  to  be,|nvalidj, 
it  is  for  all  legal  purposes  as  if  it  had  never  been.*  It  can 
support  no  contract,  it  can  create  no  right,  it  can  give  pro- 
tection to  no  one  who  has  acted  under  it,  it  can  make  no 
one  an  offender  who  has  refused  obedience  to  it.  And 
this  is  true  of  an}'  particular  provision  of  a  statute  which 

^  Ex  parte  McCardle,  7  Wall.  500,  614 ;  Doyle  v.  Insuranoe  Co., 
94  U.  S.  6S5.  Courts  cannot  inquire  into  legislative  motives  except 
as  they  may  be  disclosed  on  the  face  of  the  acts,  or  be  inferrible  from 
their  operation  considered  with  reference  to  the  condition  of  the  coun- 
try and  existing  legislation.  Soon  Hing  t^  Crowley,  118  U.  8.  708. 
This  rule  applies  to  legislation  of  municipalities.  Brown  v.  Cape 
Girardeau,  90  Mo  877. 

s  Johnson  v.  Railroad  Co.,  28  III.  202 ;  Lusher  v,  Scites,  4  W.  Va. 
11.  Expert  evidence  is  inadmissible  to  show  that  in  providing  for 
the  infliction  of  the  death  penalty  by  electricity  the  legislature  im- 
posed a  cruel  and  unconstitutional  punishment.  People  v.  Durstoa^ 
119  N  Y.  609. 

>  Sumner  i;  Beeler.  60  Ind  841. 

11 
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proves  invalid,  while  the  remainder  is  sustained.^  It  is 
true  that  one  who  assumes  to  disobey  a  statute  as  invalid 
does  so  at  the  risk  of  being  punished  for  his  disobedience 
if  the  law  is  sustained ;  but  this  is  a  risk  which  every  one 
takes  when  he  acts  in  any  matter  in  respect  to  which  the 
law  is  in  doubt 

'  Suits  against  Officers.  —  The  exemption  of  legislators  OT^r 
from  inquiry  into  motives  would  of  itself  protect  them 
against  suits  by  private  individuals  who  may  suffer  dam- 
age from  their  action ;  but  they  are  also  exempt  on  the 
further  ground  that  the  duties  tliey"perform  are  of  a  public 
nature  exclusively,  and  they  are  therefore  under  responsi- 
bility only  to  the  public.  There  is  a  like  exemption  in 
fevpr  of  inferior  bodies  who  exercise  a  quasi  legislative 
authority,^  though  it  ma}'  be  otherwise  in  respect  to  par- 
ticular duties  with  which  such  bodies  are  sometimes 
charged  for  the  benefit  of  individuals,  and  which  each 
member  is  expressly  required  to  recognize  and  perform. 
ThfiuCafifijpf  inferior  ofBcen^  exercising  severall}'  a  discre- 
tionary duty  to  individuals  is  different.  The}'  are  pro- 
tected while  they  act  in  good  faith,  but  they  are  generally 
held  responsible  if  they  take  advantage  of  their  position 
to  injure  another  maliciously  and  without  cause.*  This  is 
t^e  rule  vjhich  is  applied  to  election  officers  who  are  found 
guilty  of  having  wrongfully  refused  to  register  voters  or 
to  receive  their  ballots.*    Mere  mln^terial  officers  must 

^  Cooley,  Const.  Lim.,  6th  ed.,  222. 

3  Baker  v.  State,  27  Ind.  486 ;  Freeport  v,  Marks,  60  Penn  St.  268. 

*  Bennett  v.  Fulmer,  4Q  Penn.  St  166;  Billings  v.  Lafferty,  81  111. 
818 ;  Slioemaker  v,  Nesbit,  2  Rawle,  201 ;  Parmelee  v.  Baldwin,  1 
Conn.  313. 

.  ^  Lincoln  v.  Hapf^ood,  11  Mass  860 ;  Jeffries  v.  Ankeny,  11  Ohio^ 
322;  Bevard  v.  Hoffman,  18  Md.  479 ;  Goetcheus  v.  Mathewson,  61 
N.  Y.  420 ;  Weckerly  v.  Geyer,  11  S.  &  R.  85 ;  Miller  ».  Backer, 
1  Bush  (Ey  ),  136 ;  Carter  v.  Harrison,  6  Blackf .  (Ind.)  138 ;  Gordon  v. 
Farrar,2Doug.  (Mich.)411;  D  wight  v.  Rice,  6  La.  An.  680 ;  Stater. 
Porter,  4  Harr.  (Del.)  666;  Wheeler  v.  Patterson,  1  N.  H.  88 ;  Fausler 
f.  Parsons,  6  W.  Va.  486;  Peavey  v.  Bobbins,  3  Jones  (N.  C),  389; 
Rail  V.  Potts,  8  Humph.  (Tenn.)  226;  Sanders  v.  Getchell,  76  Me.  168; 
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always  at  their  peril  keep  within  the  limits  of  the  law,  for 
their  duties  are  not  discretionary,  and  the  law  is  supposed 
to  make  plain  for  them  what  their  duty  is.  Nor  will  the 
immunity  of  the  legislative  department  cover  the  acts  of  its 
ministerial  agents  with  a  like  shield  of  protection.  And 
this  is  anjaiportaat-chfick  which  the  judiciary  holds  upon 
the  law-making  departments  >  if  the  members  are  not 
directly  responsible  for  exceeding  their  constitutional  au- 
thority, the  ministerial  agents  and  officers  through  whom 
the  legislature  acts  will  always  be  so.^ 

Check  on  the  Treaty-making  J^otoer,  —  The  full  tre^t^ 
mnking  power  4»^  M\  tho  Prooident.  and  iSpnate ;  but  the 
H2IlflP'  ^^  p<:^proaoyiffltivoq  }yae^  a  rejitraiuipg  ^powcT  upon  it 
in  that  it  may  in  its  discretion  at  any  time  refuse  to  give 
assent  to  legislation  necessai'y  to  give  a  treaty  effect. 
Many  treaties  need  no  such  legislation  ;  but  when  moneys 
are  to  be  paid  b}'  the  United  States,  they  can  be  appropri- 
ated b}'  Congress  alone ;  and  in  some  other  cases  laws  are 
needful.  An  unconstitutional  or  manifestly'  unwise  treaty 
the  House  of  Representatives  ma}'  possibly  refuse  to  aid  ; 
and  this,  when  legislation  is  needful,  would  be  equivalent 
to  a  refusal  of  the  government,  through  one  of  its  branches, 
to  carry  the  treaty  into  effect.  This  would  be  an  extreme 
measure,  but  it  is  conceivable  that  a  case  might  arise  in 
which  a  resort  to  it  would  be  justified.* 

Judiciary  and  Executive,  —  From  the  foregoing  it  will 
appear  that  the  judiciary,Jiaa--nQ  control_  whatever  over 
legislation,  and  no  power  whatever  to  question  its  pur- 
pose or  animus,  provided  alwa3's  that  legislation  is  kept 
within  the  limits  of  the  constitutional  grant.  The  remark 
is  equally  true  when  applied  to  executive  power.  Within 
the  sphere  of  his^auTiEoritylmder  the  Constitution  the  Ex- 
Long  V,  Long,  57  Iowa,  497.  See  Murphy  v.  Ramsey,  114  U.  S.  15. 
The  Massachusetts,  Ohio,  and  Iowa  cases  hold  the  officers  responsible 
for  refusing  a  legal  ballot,  even  when  they  err  in  good  faith. 

1  Stockdale  v.  Hansard,  9  Ad.  &  £1. 1 ;  Milligan  v,  Hovey,  8  Biss.  18. 

2  See  ante^  p.  106. 
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ecutive  is  independent,  and  judicial  process  cannot  reach 
him.*  But  when  he  exceeds  his  autfiority,  or  usurps  that 
which  belongs  to  one  of  the  other~departments,  his  orders, 
commands,  or  warrants  protect  no  one,  and  his  agents  be- 
come personally  responsible  for  their  acts.  The  check  of 
the  courts,  therefore,  consists  in  their  ability  to  keep  the 
Executive  within  the  sphere  pf  his  authority  by  refusing 
to  give  the  sanction  of  law  to  whatever  he  ma}'  do  beyond 
it,  and  by  holding  the  agents  and  instruments  of  his  un- 
lawful action  to  strict  accountability.^ 

The  Executive  can  have  no  corresponding  authority  to 
pftftfl  npnn  t.hft  vftliHifjr  of  f^^f.her  legislative  or  judicial  ac- 
tion. His  judgment  of  proposed  legislation  may  be  ex- 
pressed in  his  veto,  but  if  that  is  overruled  the  Executive 
is  as  much  bound  as  is  any  private  citizen.  He  is  also 
equally  concluded  by  the  judgment  of  a  competent  court, 
and  it  may  become  his  duty  as  Executive  to  assist  in  en- 
forcing a  judgment  he  believes  erroneous,  should  enforce- 
ment b}"^  the  ordinary  process  of  the  court  and  by  its  own 
officers  become  impossible.  Nevertheless  it  is  conceivable 
that  the  Executive  may  refuse  to  obey  either  a  statute  or 
the  judgment  of  a  court.  Indeed,  such  cases  have  occurred 
in  the  histor)'  of  the  federal  government,  notably  in  the 
case  of  the  Georgia  Indians,'  and  in  cases  arising  under 
the  proclamation  of  President  Lincoln  purporting  to  sus- 
pend the  habeas  corpus,^    It  can  be  said  of  such  cases 

1  Marbury  v.  Madison,  1  Cranch,  187 ;  Hawkins  v  Governor, 
1  Ark.  570 ;  State  v.  Governor,  26  N.  J.  381 ;  People  v.  Governor,  29 
Mich  320 ;  Mauran  v.  Smith,  8  R.  1. 102 ;  State  v.  Warmouth,  22  La. 
An.  1 ;  Rice  v,  Austin,  19  Minn.  103 ;  Smith  v,  ^Lyen,  109  Ind.  1 ; 
Bates  V.  Taylor,  87  Tenn.  819 ;  and  see  ante,  p.  110. 

^  Milligan  v.  Hovey,  8  Bias.  13;  Kendall  v.  United  States,  12  Pet. 
524 ;  Little  v.  Barreme,  2  Cranch,  170. 

8  Worcester  v.  Georgia,  6  Pet.  516 ;  Webster's  Works,  i.  268.  The 
papers  and  documents  are  collected  in  Niles's  Register,  vols,  xxziz.- 
xliv. 

^  Merryman's  Case,  Taney's  Dec.  246;  s.  c.  0  Ani.  Law  Reg.  524; 
14  Law  Rep.  n.  b.  78. 
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only  this,  that  the  responsibility  of  the  President  for 
a  refusal  to  regard  the  judicial  mandate  is  on  the  one 
hand  to  the  people  and  on  the  other  to  the  pi*oces8  of 
impeachment. 

Impeachments, — The  two  very  effective  refitokintej;Mch 
^^f  4ift  Iftppalature  may  interpose  to  the  abuse  of  executive 
^/y  and  judicial  authority  are,  first,  that  which  consists  in  its 
control  over  their  jurisdiction,  and,  second,  the  proceeding 
by  impeachment.  Much  of  executive  authority  comes, 
not  from  the  Constitution,  but  from  statute,  and  what 
is  thus  given  may  at  any  time  be  taken  away  The 
same  is  true  of  tiie  courts.  Some  of  them  are  purely  ^^ 
statutory  courts,  and  may  be  modified  or  abolished;  all 
of  them  derive  the  most  of  their  jurisdiction  from  statutes, 
and  whenever  this  is  abused  it  can  be  restricted  or  taken 
away.^  But  it  may  also  be  modified  or  taken  away  on 
grounds  of  expedtiency  or  policy  merely.  Impeachments 
for  the  purpose  of  punishing  misconduct.  By  the  Consti- 
tution of  the  United  States  the  House  of  Representatives 
has  the  sole  power  of  impeachment,^  and  the  Senate  the 
8(de  power  to  try  its  presentments.  When  the  President 
is  tried,  the  Chief  Justice  shall  preside,  and  no  person 
shall  be  convicted  without  the  concurrence  of  two  thirds  - 
of  the  members.'  Judgment  in  case  of  impeachment  shall 
not  extend  further  than  to  removal  fh>m  office  and  dis- 
qualification to  hold  and  enjoy  an}'  office  of  honor,  trust, 
or  profit  under  the  United  States ;  but  the  part\'  convicted 
shall  nevertheless  be  liable,  and  subject  to  indictment, 
trial,  judgment,  and  punishment  according  to  law,  pro- 
vided the  impeachable  offence  is  also  an  indictable  of- 
fence.* The  President's  power  to  grant  reprieves  and 
pardons  does  not  extend  to  impeachments.* 

The  jjffences  for  which  the  President  or  any  other  officer 
may  be  impeached  are  apy  such  as  in  the  opinion  of  the 

1  Ex  parte  McArdle,  7  Wall.  606. 

*  Const.,  Art.  I.  §  2,  cl.  5.  *  Const,  Art.  I.  §  8,  cl.  6. 

«  Const,  Art.  I.  §  3,  cl.  7.  *  Const,  Art  II.  §  2,  cl.  1. 
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House  are  deserving  of  punishment  under  that  process. 
They  are  not  necessarily  offences  against  the  general  laws. 
In  the  history  of  England,  where  the  like  proceeding  ob- 
tains, the  offences  have  often  been  political,  and  in  some 
cases  for  gross  betrayal  of  public  interests  punishment 
has  very  justly  been  inflicted  on  cabinet  officers.  It  is 
often  found  that  offences  of  a  verj'  serious  nature  by  high 
officers  are  not  offences  f^ainst  the  criminal  code,  but 
consist  in  abuses  or  betrayals  of  trust,  or  inexcusable 
neglects  of  duty,  which  are  dangerous  and  criminal  be- 
cause of  the  immense  Interests  involved  and  the  greatness 
of  the  trust  which  has  not  been  kept.  Such  cases  must 
be  left  to  be  dealt  with  on  theii*  own  facts,  and  judged  ac- 
cording to  their  apparent  deserts.^ 

TJie    Veto  Power.  '^r'h<>  yj^^y  nn/^Qf  r*Amy|^py^]y  tfll'-^t^  ^f^ 

the  veto  power  is  perhaps  that  of  Mr.  Webster,  that  it  is 
"  an  eaSraordinavy  power,  to  be  exercised  only  in  peculiar 
and  marked  cases :  '*  that  ^^  it  was  vested  in  the  President, 
doubtless  as  a  guard  against  hasty  and  inconsiderate  legis- 
lation, and  against  any  act,  inadvertently  passed,  which 
might  seem  to  encroach  on  the  just  authority  of  other 
branches  of  the  government,"  *  or,  it  may  be  added,  on 
the  rights  of  tlie  States  or  of  individuals.  The  figat  qmi 
Scesidents  made  use  of  it  very  sparingly,  —  some  of  them 
not  at^all ;  but  for  this  an  important  reason  is  found  in  the 
fact  that^e  legislature  and  the  President  were  generally 
in  accord  on  important  measures.  It  was  used  more  freely 
by  President  Jackson,  and  still  more  freely  by  Presidents 
Tyler,  Johnson,  and  Hayes.  This  might  well  occur,  even 
with  the  same  views  of  the  proper  functions  of  the  veto, 
since  the  Presidents  last  named  were  confronted  with  Con- 
gresses  6f  opposing  political  views  ,^^an^  had  occasion  to 
consider  and  pass  upon  a  large  amount  ofSLe^islatiou  that 

1  The  law  and  the  precedents  on  the  subject  were  largely  exam- 
ined on  the  impeachment  trial  of  President  Johnson,  and  on  the  pre- 
Tioufl  trials  of  Judges  Chase  and  Peck. 

a  Webster's  W  orks,  i.  267. 
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was  not  in  accord  with  their  own  opinions  of  what  was 
right  in  polic}'  or  sound  in  constitutional  law.  The  rea- 
sons assigned  for  the  vetoes  have  seldom  been  unimportant, 
and  have  often  been  the  unconstitutionalitj  of  the  legisla- 
tion to  which  assent  was  withheld.  In  some  cases  there 
has  been  a  species  of  silent  veto,  through  a  neglect  of  the 
President  to  return  a  bill  transmitted  to  him  within  the  last 
ten  days  of  the  session,  whereby  it  would  fail  to  become  a 
law.  It  was  not  contemplated  by  the  Constitution  that  the 
President  should  purposely  defeat  legislation  in  that  mode ; 
and  no  doubt  it  has  sometimes  occurred  through  the  Im^ 
possibility  of  giving  careful  examination  to  the  provisions  C.- 
of  bills  referred  to  him,  during  the  last  days  of  the  session, 
in  the  limited  time  allowed. 

To  what  extent  the  veto  shall  be  resorted  to  must 
always  be  matter  of  discretion  with  the  President.  The 
writer  in  the  Federalist  evidently  imagined  that  its  chief 
use  would  be  the  protection  of  the  executive  department 
against  attempted  encroachments.  He  speaks  of  ^'  the 
propensity  of  the  legislative  department  to  intrude  upon 
the  rights  and  to  absorb  the  powers  of  the  other  depart- 
ments/' ^^  the  insufficiency  of  a  mere  parchment  delinea- 
tion of  the  boundaries  of  each/',  and  ^'  the  necessity  of 
furnishing  each  with  constitutional  arms  for  its  own  de- 
fence/' and  saj's:  *^  From  these  clear  and  indubitable 
principles  results  the  propriety  of  a  negative,  either  abso- 
lute or  qualified,  in  the  executive,  upon  the  acts  of  the 
legislative  branches.  Without  the  one  or  the  other,  the 
former  would  be  absolutel}*  unable  to  defend  himself 
against  the  depredations  of  the  latter.  He  might  grad- 
ually be  stripped  of  his  authorities  b}^  successive  resolu- 
tions, or  annihilated  by  a  single  vote.  And  in  the  one 
mode  or  the  other  the  legislative  and  executive  powers 
might  speedily  come  to  be  blended  in  the  same  hands;  If 
even  no  propensity'  had  ever  discovered  itself  in  the  legis- 
lative body  to  invade  the  rights  of  the  executive,  the  rules 
of  just  reasoning  and  theoretic  propriety  would  of  them- 
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selvS^  teach  us  that  the  one  ought  not  to  be  left  at  the 
mercy  o£  the  other,  but  ought  to  possess  a  constitutional 
and  effectiti^l  power  of  self-defence.*' 

It  is  added>  however,  that  '^  the  power  in  question  has  a 
further  use.  JKnot  only  serves  as  a  shield  to  the  execu- 
tive, but  it  furnishes  an  additional  ^security  against  the 
enaction  of  impro^r  laws.  It  establishes  a  salutary 
check  upon  the  legisl^ive  body,  calculated  to  guard  the 
community  against  the  ^ects  of  faction,  precipitancj',  or 
of  any  impulse  unfriendly  Ix;^  the  public  good,  which  may 
happen  to  influence  a  majority^  of  that  body."  ^ 

Occasions  for  frequent  differ^ces  between  the  legisla- 
ture and  the  executive,  on  questiolis  of  constitutional  right 
or  power,  seem  not  to  have  been  fuiticipated ;  but  it  is  in 
these  that  the  use  of  the  veto  has  be^  most  important. 
No  one  has  ever  questioned  the  right^^d  duty  of  the 
President  to  make  use  of  his  negative  wheirit  was  believed 
the  proposed  law  was  subject  to  objection\m  constitu- 
tional grounds.  It  has  been  claimed,  however jNliat  when 
the  point  of  constitutional  law  which  the  case  pr^ents  is 
one  which  has  previously  received  judicial  examihation 
and  decision,  he  may  not  rightfully  disregard  this  deeiMpn 
and  base  his  negative  on  his  own  opinion  opposed  to  that 

of  the  judiciary.  . 

lt..^{  '  TMl.!^^®.?J??y?^t5.Jl%9. a  discretionary  power  to  veto  a 
bilf,  for  any  reason  that  appears  to  him  sufficient,  is  un- 
doubted. The  Constitution  gives  the  power,  and  makes 
no  exceptions.  That  it  is  proppr  hp  shnnlfl  p^y  grp^t  def- 
erence to  the  judicial  autliority  on  such  questions  as  have 
already  been  authoritatively  determined,  may  also  be  con- 
ceded. Bjit  that  he  is  guilty  of  any  violation  of  duty,  or 
is  disrespectful  to  the  judiciary,  or  disregards  any  just 
principle  of  government,  when  he  acts  upon  his  own  judg- 
ment  of  constitutional  right,  power,  or  obligation  involved 

^  No.  73,  by  Hamilton.    And  see  Madison's  Works,  iv.  869,  letter 
to  Edward  Coles. 
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ill  any  proposed  law,  is  not  admitted.  When  Le  does  not 
approve  a  bill,  he  is  to  withhold  his  approval ;  and  when 
he  may  do  so  on  grounds  of  mere  expediency,  it  would  be 
remarkable  if  he  were  not  at  liberty  to  do  so  when  hid 
objection  goes  to  the  very  right  of  the  legislature  to  pass 
the  bill  at  all. 

The  act  making  treasury  notes  a  legal  tender  was  authori- 
tatively passed  upon,  and  finally  sustained,  by  the  federal    ^ 
Supreme  Court.    The  decision  settled  the  law  as  to  that 
act,  and  was  binding  upon  the  President  as  much  as  upon 
any  private  citizen.      But  should  any  great  emergency     •  y 
hereafter  seem  to  present  to  Congress  a  sufficient  reason  ^^  _^ 
for  passing  a  similar  act,  what  possible  reason  could  exist        ^"^^ 
for  the  President  withholding  his  approval  which  would  be  ^ 

more  forcible  than  that  in  his  opinion  the  Constitution  did 
not  warrant  it?  He  has  deferred  to  the  judgment  of  the 
court  as  to  what  the  law  was ;  must  he  now  defer  to  it  in 
deciding  what  the  law  shall  be?  The  court  itself,  in  a 
new  case,  might  overrule  its  own  decision,  and  it  would  be 
the  plain  duty  of  the  court  to  do  so  if  the  justices  should 
reach  the  conclusion  that  so  great  an  error  had  been  com- 
mitted as  the  sanction  of  a  violation  of  the  charter  of 
government.  But  the  President  overrules  no  decision  in 
such  a  case :  he  simply  acts  upon  his  own  judgment  as  a 
legislator.  And  it  can  never  be  disrespectful  to  the  judi- 
ciarj*  that  anj'  branch  of  the  legislature  differs  with  it  in 
opinion  when  acting  within  the  sphere  of  its  powers. 
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CHAPTER  VIII. 

jy^^\^  THE  GOVERNMENT  OF  THE   TERRITORIES. 

7%e^  Constitution.  —  By  Article  IV.  of  the  Constitution 
it  is  dedared  that  Congress  shall  have  power  ^'to  make 
all  needfuKrules  and  regulations  respecting  the  territory  or 
other  propeH^  belonging  to  the  United  States."  * 

The  Purposes.  —  Rules  and  regulations  for  the  territory 
of  the  United  States  may  be  of  two  kinds :  Firsts  those 
having  regard  to^  as  property  merely,  and  intended  to 
guard  and  improve  it  as  such,  and  perhaps  to  prepare  it 
for  sale  and  sell  it ;  ^  Md,  second,  those  which  concern  the 
government  of  the  peopleNwho  may  reside  within  the  terri- 
tory before  it  is  formed  intdN^tates.  This  provision  of  the 
Constitution  differs  from  m6i^. others  contained  in  that 
instrument  in  this :  that  by  it  the  States  concede  nothing, 
at  least  so  far  as  the  territory  outside  their  own  limits  is 
concerned,  since  over  this  they  hadN^o  power  whatever  to 
make  rules  themselves.  Indeed,  as  to  such  territory  the 
provision  would  be  needless,  for  the  U^iited  States  as  a 
sovereignty  would  have  inherent  power  t6  govern  at  dis- 
cretion such  territory  as  it  possessed  be3'ond  state  limits. 
The  States  could  not  restrict  the  right,  and  no  restrictions 
could  come  from  any  other  authority. 

Control  by  Congress.  —  The  peculiar  wording  of  the 
provision  has  led  some  persons  to  suppose  that  it  was 
intended  Congress  should  exercise  in  respect  to  the  ter- 
ritory the  rights  only  of  a  proprietor  of  property,  and 

1  Const,  Art  IV.  §  3,  cl.  2. 

3  United  States  i;.  Gratiot,  14  Pet.  626. 
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that  the  people  of  the  Territories  were  to  be  left  at  liberty 
to  institute  goyernments  for  themselves.  It  is  no  doubt 
most  consistent  with  the  general  theory  of  republican  in- 
stitutions that  the  people  everywhere  should  be  allowed 
self-government ;  but  it  has  never  been  deemed  a  matter 
of  right  that  a  local  community  should  be  suffered  to  lay 
the  foundation  of  institutions,  and  erect  a  structure  of  gov- 
ernment thereon,  without  the  guidance  and  restraint  of  a 
superior  authority.  Even  in  the  older  States,  wiiere  society 
is  most  homogeneous  and  has  fewest  of  the  elements  of 
disquiet  and  disorder,  the  State  reserves  to  itself  the  right  cr 
to  shape  municipal  institutions ;  and  towns  and  cities  are  ^ 
only  formed  under  its  direction,  and  according  to  the  rules  \ 
and  within  the  limits  the  State  prescribes.  With  still  less  ^ 
reason  could  the  settlers  in  new  territories  be  suffered  to  .. 
exercise  sovereign  powers.  The  practice  of  the  govern- 
ment, originating  before  the  adoption  of  the  Constitu- 
tion, has  been  for  Congress  to  establish  governments  for 
the  Territories;  and  whether  the  jurisdiction  over  the 
district  has  been  acquired  by  grant  from  the  States,  or 
by  treaty  with  a  foreign  power,  Congress  has  unquestion- 
ably full  power  to  govern  it,  and  the  people,  except  as 
Congress  shall  provide  therefor,  are  not  of  right  entitled 
to  participate  in  political  authority,  until  the  territory 
becomes  a  State.^  Meantime  they  are  in  a  condition  of 
temporary  pupilage  and  dependence  ;  and  while  Congress 
will  be  expected  to  recognize  the  principle  of  self-gov- 
ernment to  such  extent  as  may  seem  wise,  its  discretion 
alone  can  constitute  the  measure  by  which  the  partici- 
pation of  the  people  can  be  determined.     If  territory'  is 

1  American  Ins.  Co.  v.  Canter,  1  Pet.  511,  542;  Territory  v.  Lee, 
2  Montana,  124;  Reynolds  v.  People,  1  Colorado,  170;  Carpenter  v. 
Hogers,  1  Montana,  00;  National  Bank  t^.  Yankton,  101  ^U.  S.  120; 
Mormon  Church  v.  United  States,  138  U.  S.  1.  In  this  last  case,  in 
discussing  the  plenary  power  of  Congress  over  the  Territories,  it  is 
suggested  that  it  would  doubtless  be  impliedly  subject  to  those  funda- 
mental limitations  in  fiivor  of  personal  rights  which  are  formulated 
in  the  Constitution  and  Amendments. 
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acquired  from  a  foreign  country  with  a  de  facto  govern- 
ment in  full  operation,  this  government  will  continue  with 
the  presumed  consent  of  the  people,  until  Congress  shall 
provide  for  them  a  tenitorial  government.  "The  great 
law  of  necessity  justifies  this  conclusion.  The  consent  of 
the  people  is  irresistibl}'  inferred  from  the  fact,  that  no 
civilized  community  could  possibly  desire  to  abrogate  an 
existing  government,  when  the  alternative  presented  would 
be  to  place  themselves  in  a  state  of  anarchy,  beyond  the 
protection  of  all  laws,  and  reduce  them  to  the  unhappy 
necessity  of  submitting  to  the  dominion  of  the  strongest" 
The  limitation  to  the  power  of  this  de  facto  government 
is,  that  it  shall  "  exercise  no  power  inconsistent  with  the 
provisions  of  the  Constitution  of  the  United  States,  which 
is  the  supreme  law  of  the  land."  ^ 
^  Forms  of  Territorial  Oovemments.  —  Two  general 
forms  of  territorial  government  have  from  time  to  time 
been  established  by  Congress  for  different  Territories.  The 
first  of  these  is  a  government  with  an  executive  and  judges 
appointed  by  the  President  with  the  advice  and  consent»of 
the  Senate,  who  together  constitute  the  legislature  for  the 
Territory.  The  second  is  a  government  in  which,  while  the 
executive  and  judiciarj'  will  be  of  national  appointment, 
the  legislature  is  composed  of  representatives  chosen  by 
the  people  of  the  Territory.  Some  of  the  Territories  have 
had  both  forms,  and  also  between  the  two  a  third,  which 
was  a  modification  of  both.  By  the  Ordinance  of  1787,  for 
the  government  of  the  Northwest  Territor3%  the  governor 
and  judges,  or  a  majority  of  them,  were  empowered  to 
adopt  for  the  Territory  such  laws  of  the  original  States, 
criminal  and  civil,  as  might  be  necessarj^  and  best  suited 
to  the  circumstances  of  the  district,  and  report  them  to 
Congress  from  time  to  time,  which  laws  were  to  be  in  force 
until  the  organization  of  the  General  Assembly  therein, 
unless  disapproved  by  Congress ;  but  afterwards  the  legis- 

^  Cross  V,  Harrison,  16  How.  164, 184. 
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lature  was  to  have  authority  to  alter  them  ais  it  should 
think  fit.  And  the  people  were  to  have  the  right  to  elect 
representatives  to  a  General  Assembly  so  soon  as  there 
should  be  five  thousand  free  male  inhabitants  of  full  age 
in  the  Territoiy.  The  legislative  power  of  the  governor 
and  judges,  it  is  seen,  was  limited  to  a  selection  of  l^ws 
from  the  States;  but  when  a  territorial  legislature  has 
been  provided  for,  the  authority  confeiTed  upon  it  has  ex- 
tended to  all  rightful  subjects  of  legislation,^  and  it  might 
therefore  grant  charters  of  incorporation,^  endow  institu- 
tions of  learning,'  provide  for  the  exercise  of  the  right  of 
eminent  domain,^  «.llow  illegitimate  children  to  inherit,^ 
grant  a  legislative  divorce,*  and  so  on.  Congress  may  at 
any  time  control  the  legislation  of  the  Territories,  or  legis- 
late independent!}'  for  them,^  but  the  territorial  laws  not  in 
conflict  with  the  Constitution  or  an}*  act  of  Congress  would 
stand,  unless  disapproved.'  The  absence,  however,  of 
action  by  Congress  is  not  to  be  construed  as  a  recognition 
of  the  power  of  the  territorial  legislature  to  pass  acts  in 
conflict  with  the  congressional  act  under  which  the  terri- 
tory was  organized.' 

The  Public  Domain.  —  Of  that  portion  of  the  Territo- 

1  Miners'  Bank  v.  Iowa,  12  How.  1 ;  Vincennes  Uniyersitj  v.  In- 
diana, 14  How.  268 ;  Wisconsin  o.  Doty,  1  Finney  ( Wis.),  396 ;  State 
V,  Toung,  3  Kans.  446. 

3  Miners'  Bank  v.  Iowa,  12  How.  1. 

s  Vincennes  University  v.  Indiana,  14  How.  268,  278. 

•  Swan  V.  Williams,  2  Mich.  427 ;  Carson  River,  &c.  Co.  v.  6arrett» 
2  Nev.  249 ;  Lewis  Co.  v.  Hayes,  1  Wash.  Ter.  128. 

»  Cope  V.  Cope,  137  U.  S.  682. 

•  Maynard  v.  Hill,  126  U.  S.  190.  Or  empower  a  probate  court  to 
grant  divorces.    Whitmore  v.  Harden,  8  Utah,  121. 

7  Reynolds  v.  United  States,  98  U.  S.  146.  As  by  disfiuBchising 
polygamists.    Murphy  v,  Ramsey,  114  U.  S.  16. 

^  Clinton  v.  Englebrecht,  13  Wall.  484.  This  case  reviews  and 
explains  the  territorial  legislation.  And  see  Ferris  v,  Higley,  20 
Wall.  376;  Moore  v,  Koubly,  1  Idaho,  66;  Smith  v.  Odell,  1  Finney 
(Wis),  449  ;  Morton  r.  Sharkey,  McCahon  (Eans.),  113. 

•  Clayton  v.  Utah,  182  U.  S.  632. 


174  CONSTITUTIONAL  LAW. 

ries  which  belongs  to  the  public  domain,  and  of  which, 
therefore,  the  United  States  has  proprietary  title,  Congresd 
provides  for  the  disposition  and  sale,  under  sach  regula* 
tions  as  are  deemed  important.  In  respect  to  this,  the 
government  occupies  the  two  positions  of  proprietor  and 
of  sovereign  of  the  country',  and  may  deal  with  it  at  dis- 
cretion, and  pass  title  to  it  in  any  manner  it  may  choose. 
The  proviso  that  ^'  nothing  in  this  Constitution  shall  be  so 
construed  as  to  prejudice  any  claims  of  the  United  States, 
or  of  any  particular  State,"  had  in  view  claims,  some  of 
which  were  recognized  and  some  disputed^  but  all  of  which 
were  subsequently  adjusted  amicably.  • 
\  ^y  The  "other  property  belonging  to  the  United  States" 
of  which  Congress  is  empowered  to  dispose,  might  be  any 
which  was  then,  or  in  the  course  of  time  might  become, 
their  property,  whether  acquired  as  a  government,  or  as 
an  individual  or  corporation  might  acquire  it. 

Judiciary  of  the  Territories,  —  While  the  territorial 
condition  remains,  the  courts  of  the  Territory  exercise  the 
customary  jurisdiction  of  both  state  and  federal  courts 
under  congressional  and  ten'itorial  legislation.^  Their 
powers  cease  as  soon  as  the  Ten-itory  is  admitted  to  the 
Union,  and  judicial  acts  afterwards  performed  are  void  for 
want  of  Jurisdiction.*  Congress  will  provide,  bj'  appropri- 
ate legislation,  for  the  transfer  of  cases  begun  in  the  terri- 
torial courts  to  the  proper  courts  for  further  proceedings.* 

^  American  Ins.  Co.  v.  Canter,  1  Pet.  611. 

3  Benner  v.  Porter,  9  How.  285 ;  Forsyth  v.  United  States,  9  How. 
671 ;  United  States  n.  Simpson,  9  How.  678. 

^  Express  Co.  v.  Kountze,  8  Wall.  342.  The  judges  of  territorial 
courts  are  not  judges  of  *'  courts  of  the  United  States."  The  whole 
matter  of  the  formation  of  those  courts  and  the  tenure  of  the  judges 
thereof  is  left  with  Congpress.  It  may,  therefore,  empower  the  Presi- 
dent at  his  discretion  to  suspend  territorial  judges  before  the  end  of 
their  terms  of  office.  McAllister  t;.  United  States,  11  Sup.  Ct.  Bep 
949. 
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CHAPTER  IX, 

THE  ADMISSION  OF  NEW  STATES. 

OrigiPial  States,  —  The  Constitution  provided  that  the 
ratification  by  the  conventions  of  nine  States  should  be 
sufficient  for  the  establishment  of  the  Constitution  between 
the  States  so  ratifying  the  same ;  ^  but  it  contemplated  the 
accession  of  all  the  thirteen  States,  if  all  should  ratify, 
even  though  some  might  delay  until  alter  the  government 
should  have  been  put  into  operation. 

New  fStcUes.  —  The  Constitution  also  provided  that  new 
States  ma^-  be  admitted  by  Congress  into  the  Union  ;  ^  but 
whether  thej''  should  be  formed  of  territory  at  that  time 
belonging  to  the  States,  or  from  territory  that  might  there- 
after be  acquired,  or  taken  in  as  existing  States  previously 
independent,  was  not  expressly  determined  by  that  in- 
strument By  the  OrHinfl^nfift  of  1787,  however,  which  the 
Constitution  left  in  force,*  it  had  been  agreed  that  States 
not  exceeding  five  might  be  formed  from  the  Northwest 
Territory,  and  received  into  the  Union;  and  it  may  be 
assumed  as  unquestionable  that  the  constitutTonal  pro- 
vision contemplated  that  the  territory  then  under  the 
dominion  of  the  United  States,  but  not  within  the  limits 
of  anj'  one  of  them,  was  in  due  time  to  be  formed  and 
organized  into  States  and  admitted  into  the  Union,  as  has 
since  in  many  cases  been  done.  Indeed,  it  could  never 
have  been  understood  that  any  territorj'  which  by  pur- 
chase, cession,  or  conquest  should  at  anj'  time  come  under 

1  Const.,  Art.  VII.  «  Const.,  Art.  IV.  §  3. 

*  Spooner  v.  McConnell,  1  McLean,  887. 
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the  control  of  the  United  States,  should  permanently  be 
held  in  a  territorial  condition,  and  the  new  States,  which 
have  been  formed  of  territory  acquired  by  treaty,  must 
be  supposed  to  have  FeenTreceived  into  the  Union  in 
strict  compliance  with  the  Constitution.^  So  must  Texas, 
which  as  an  independent  State  was  annexed  to  the  Union. 
It  is  true  that  nothing  in  the  express  terms  of  the  Con- 
stitution indicates  that  it  was  contemplated,  by  those  who 
framed  and  adopted  it,  that  the  bounds  of  the  Union 
should  be  extended  by  the  acquisition  of  territory,  either 
bj^  purchase  or  annexation.  Nevertheless,  the  power  in, 
any  sovereignty  to  acquirejterritory  is  indisputable,  and 
of  right  pertains  to  the  power"to  declare  war  and  form 
treaties.  It  therefore  belongs  to  the  United  States,  and 
is  denied  to  the  States,  which  are  forbidden  to  enter  into 
treaties.^  ^S^.  when  territory  is  acquired,  the  right  to 
suffer  States  to  be  formed  therefrom,  and  to  receive  them 
into  the  Union,  must  follow  of  course,  not  only  because 
the  Constitution  confers  the  power  to  admit  new  States^';; 
without  restriction,  but  also  because  it  would  be  incon- 
sistent with  institutions  founded  on  the  fundamental  idea 
of  self-government  that  the  federal  government  should 
retain  temtory  under  its  own  imperial  rule,  and  deny  the 
people  the  customarj'  local  institutions.  The  power  to 
admit  to  the  Union  existing  States,  as  m  the  case  of 
Texas,  may  be  questioned  with  more  reason ;  •  but  the 
dealings  of  one  sovereignty  with  another  must  always  be 
under  subjection  to  the  great  law  of  necessity,  and  what 
the  requirements  of  that  law  may  be  in  any  particular 
case  only  the  sovereignty  itself  can  judge  when  the  emer- 


1  Compare  Scott  v.  Sandford,  19  How.  893,  447. 

«  Const.,  Art.  I.  §  10. 

'  The  debates  which  took  place  in  Congress  while  the  subject  of 
the  annexation  of  Texas  was  under  discussion,  and  the  contempora- 
neous political  discussions  elsewhere,  give  the  opposing  views  on  this 
subject.  Most  of  the  discussions,  however,  Involved  policy  rather 
than  constitutional  power. 
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gency  is  upon  it.  If,  therefore,  an  independent  State  is 
received  into  the  Union,  it  must  be  supoosect^to  have  been 
accepted  on  sufficient  and'concFusive  reasons. 

Ptdimincvry  Steps.  —  The  Constitution  does  not  point 
t  what  steps  shall  be  taken  for  the  admission  of  a  State 
to  the  Union,  but,  the  power  having  been  conferred  upon 
Congress  without  limitation,  it  is  lefl  to  the  discretion  o( 
that  body  to  determine  the  circumstances  under  which  the 
admission  shall  be  allowed,  and  the  steps  that  shall  be 
taken  to  obtain  it.  Nevertheless,  certain  requiaitifiaLjftE&. 
necessarily^  implied.  There  must  be  a  State  to  admit  ; 
and  a  State  must  have  a  government  and  laws ;  and  the 
government  must  be  republican  in  form  because  States 
with  such  a  government  can  alone  be  members  of  the 
Union.  But  how  the  State  shall  come  into  existence ;  who 
shall  be  its  electors  and  form  its  government  and  establish 
its  laws ;  how  many  of  the  electors  there  shall  be ;  what 
shall  be  the  extent  of  territory  incorporated  within  the 
limits  of  their  State;  and  whether  any  constitution  the 
people  may  have  formed  shall  be  received  as  satisfactory 
or  shall  be  required  to  be  amended, -— these  and  many 
other  questions  must  be  determined  under  the  discretion- 
ary power  conferred  upon  Congress. 

States  have  been  admitted,  —  (1)  where  the  pe(^Ie 
of  a  Territory  of  suitable  size  have,  either  b}*  spontaneous 
action  or  in  accordance  with  some  territorial  statute  or 
executive  proclamation,  formed  a  constitution  and  elected 
officers  to  administer  it,  and  presented  the  constitution  to 
Congress  and  applied  for  admission  under  it ;  (2)  where 
Congress  has  first  passed  an  enablii^  act,  authorizing  the 
people  to  form  a  constitution,  prescribing  rules  of  suffrage 
and  other  conditions,  and  providing  for  the  admission 
of  the  State  when  the  constitution  shall  be  adopted  and 
the  conditions  complied  with ;  (3)  when  a  constitution, 
formed  with  or  without  previous  congressional  authority, 
has  been  presented  to  Congress,  and  that  body  has  ao 
cepted  it  conditionall}^  requiring  the  consent  of  the  people, 

12 
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evidenced  in  some  form  indicated,  to  some  condition 
precedent  to  the  admission,  such  as  the  consent  to  yield 
some  portion  of  the  territory  claimed,  or  some  rule  of 
suffrage  established  b}-  the  state  constitution,  &c.  Besides 
these  there  have  been  other  peculiarities  of  admission, 
but  this  statement  is  ftnffidpi]t.  to  show  that  the  control  of 
Congress  is  exercised  according  to  the  circumstances.  In 
one  instance,  admission  has  been  refused,  though  the  pop- 
ulation was  ample,  because  of  objection  to  local  laws  and_ 
usages^i 

With  full  discretionary  power  over  the  admission  of 
States,  it  must  be  expected  that  the  action  of  Congress 
will  not  alwaj's  be  governed  by  uniform  sentiments  and 
uniform  rules,  and  it  has  at  times  confessedly  been  con- 
trolled by  party  or  sectional  considerations.  The  Consti- 
tution neither  does  nor  can  establish  effectual  safeguards 
against  the  control  of  such  influences. 
-^^Seceded  States.  —  Those  States  whose  people  undertook 
to  sever  them  from  the  Union,  under  claim  of  a  right  to 
secede,  w^re  nevertheless  not  released  from  their  constitu- 
tional relatidii^.^  Until  the  rebellion  was  overthrown  their 
position  was  pe<j.uliar;  they  had  disloyal  governments 
exercising  all  theN^dinarj^  powers  of  sovereignty,  with 
courts  administering  jgstice  between  man  and  man,  and 
legislatures  passing  law^^^of  general,  but  also  of  purely 
local  concern.  When  resiststR^  to  the  federal  government 
ceased,  regard  to  the  best  inte^c^sts  of  all  concerned  re- 
quired that  such  governmental  acls^as  had  no  connection 
with  the  disloj-al  resistance  to  goverhi«ent,  and  upon  the 
basis  of  which  the  people  had  acted  ahd  had  acquired 
.rights,  should  be  suffered  to  remain  undisturbed.*    But  all 

^  The  case  of  Utah.  The  facts  concerning  the  admission  of  States 
to  the  Union  are  all  collected,  and  the  principles  discussed,  in  Jame' 
son  on  Constitutional  Conventions. 

2  White  V.  Cannon,  6  Wall.  443;  Texas  v.  White,  7  Wall.  700; 
Shortridge  v.  Macon,  Chase's  Dec.  186 ;  Keith  r.  Clark,  97  U  S.  464. 

s  Keppel  V.  Railroad  Co.,  Chase's  Dec.  167,  Cook  v  Oliver,  1 
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acti^^done  in  furtherance  of  the  rebellion  were  absolutely 
void,  au3  ^vate  rights  could  not  be  built  up  under,  or 
in  reliance  upon  tbem.^  To  restore  the  States  to  their 
former  place  in  the  Union,,  no  new  admission  was  required, 
but  they  were  restored  to  their  full  constitutional  powers 
as  rightful  members  of  the  Union,  when  the  fact  was  rec-9 
ognized  by  the  political  departments  of  the  government^  '^  - 
and  their  senatoi*s  and  representatives  were  admitted  Ux 
seats  in  Congi*ess.* 

States  from  other  States.  —  Thp  rnnQtitntmi)  fnrfh^r^ 
)rovide8  that  "no  new  State  shall  be  formed  or  erected 
within  the  jurisdiction  of  an}'  other  State,  nor  smy  State 
be  formed  by  the  junction  of  two  or  more  States,  or  parts 
of  States,  without  the  consent  of  the  legislatures  of  the 
States  concerned,  as  well  as  of  the  Congress."  *  The 
political  depftrtments  of  the  government  practically  decided 
in  the  case  of  Virginia  that,  when  a  State  ffoes  "into  rebel- 
Jion,  any  part  of  it,  however  small,  which  remains  loyal, 
ma}'  with  the  consent  of  Congi*ess  maintain  a  loyal  state 
government  for  the  whole  State,  and  that  this  government 
may  give  consent  to  the  erection  of  a  new  State  within  the 
limits  of  the  old,  and  the  legislatures  of  the  old  and  new 
States  may  agree  upon  conditions.  It  is  competent  in 
such  a  case  to  make  the.  annexing  of  a  certain  part  of  the 
old  State  to  the  new  depend  upon  a  favorable  vote  of  the 
electors  within  such  territory ;  and  when  that  is  done,  and 
the  governor  is  given  power  to  certify  the  result,  his  cer- 
tificate that  the  vote  was  favorable,  especially  if  accepted 
and  acted  upon  by  the  new  State  by  the   extension  of 

Woods,  437;  Hatch  v.  Burroughs,  1  Woods,  439;  Thorington  v. 
Smith,  8  Wall.  1 ,  Honi  v.  Lockhart,  17  Wall.  670 ;  Sprott  v.  United 
States,  20  Wall.  469 ;  Ford  v.  Surget,  97  U.  S.  594 

1  Hanauer  v.  Doane.  12  Wall.  342 ;  Hanauer  v.  Woodrnff ,  15  Wall 
439 ;  Sprott  u.  United  States,  20  Wall.  459 ,  Ford  i;.  Surget,  97  U.  & 
694. 

2  Texas  v.  White,  7  Wall.  700  ;  Keith  v.  Clark,  97  U.  S.  464. 
«  Const,  Art  IV.  §  8,  cl.  1. 
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T^rrii&rial  Lmm, — A  State  eonmg^  into  the 


t^rfufp*  vitik  It  the  pre-enrtiflg  law,  exee|yt  so  fiv  as 
yr^^y  in  \fj  mttmmij  JayJktkw  it  is  cfaaaged  by- 
f >>fMtitiitv>fi,  <>r  l>jr  the  paeasge  from  a  territorial  to  a  stele 
€t!mdHkm^  All  tbose  laws  wkidi  relate  to  the  tenitnrial 
ton4Ukm  aod  etremastaiioea  ezdosiTelj  become  of  aeees- 

/"  (yf/ndif/i/mit  Up  AdmUHcn, —  In  sereral  iosteaces  Coo- 
fress  Um  t>^«smbed  oofiditioiia  to  the  admisnoo  of  Statea 
Up  Hm  Vnum.  Wbea  Hmoati  applied  for  admissioii,  the 
C(fmi4i$$Uon  wbieb  was  presented  eontained  a  daose  le- 
(f$MoK  tlie  br^ialore  to  pass  soeh  laws  as  might  be  foond 
mcismHMj  *'  to  prevent  free  negroes  and  molattoes  from 
eomiog  to  and  eettUng  in  this  State,  under  any  i»etext 
whatsoever/'  The  3tate  was  received  into  the  Union  on 
eondttion  Uiat  a  solemn  pledge  shonld  be  given  by  its  legis- 
bitiire  that  the  constitatloo  shonld  never  be  constraed  to 
autborl;se  ttie  passage  of  any  ^,  and  that  no  act  sboold 
be  passeil,  by  which  any  of  the  citizens  of  other  States 
sboold  be  excluded  from  the  enjoyment  of  any  of  the  privi- 
leges and  immanities  to  which  they  are  entitled  under  the 
Ck^nstitation  of  the  United  States.  Fresamably  this  would 
cover  the  privilege  of  colored  citizens  of  other  States  to 
emigrate  into  Missouri,  if  they  should  see  fit' 

Ttie  Htatc  of  Michigan  was  admitted  to  the  Union  upon 
the  express  condition  that  she  should  surrender  to  the  State 

1  Virginia  v,  Wttt  Virginia,  11  Wall.  89;  Kanawha  Coal  Ca  v 
'    Kanawiia,  &c.  Coal  Co.,  7  Blatch.  891. 

<  Virginia  v.  West  Virginia,  11  Wall.  89.  There  is  a  proviaion  in 
tht  Joint  renolution  for  the  annexation  of  Texas  for  the  formation  of 
four  othtr  Htatet  fk'om  its  territory,  with  the  consent  of  the  State ; 
but  no  aotlon  to  that  end  wu  ever  taken. 

*  Benton's  Thirty  Yean'  View,  ch.  2. 
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oY  Ohio  certain  territory  which  had  been  the  subject  of  dis* 
pate  between  l^em,  and  her  assent  thereto  was  required  to 
be  given  by  a  convention  of  del^ates  chosen  by  l^e  people 
f<^  the  Sole  purpose  of  giving  such  assent^ 

The  State  of  Arkansas  was  admitted  to  representation 
in  CongreOB,  June  22,  1868,  on  the  fhndamental  condi- 
tion ^^  that  the  constitution  of  Arkansas  shall  never  be  so 
amended  or  changed  as  to  deprive  any  citizen  or  class 
of  citizens  of  the  United  States  of  the  right  to  vote, 
who  are  entitiect  to  vote  by  the  constitution  [then  pre- 
sented by  the  Stl^te],  except  as  a  punishment  for  such 
crimes  as  are  now  felonies  at  common  law,  whereof  they 
shall  have  been  duly  convicted,  under  laws  equally  appli- 
cable to  all  the  inhabHants  of  said  State.'*  The  puipose 
was  to  protect  colored  citizens  in  the  enjoj'ment  of  the 
elective  franchise.  The  States  of  North  Carolina,  South 
Carolina,  Louisiana,  Alabahia,  and  Florida  were  admitted 
to  representation,  the  same  nionth,  on  a  similar  condition. 
On  the  State  of  Georgia  the  same  condition  was  imposed ; 
also  the  further  conditions,  that  tVe  fourteenth  amendment 
to  the  federal  Constitution  should^be  ratified,  that  certain 
provisions  in  her  own  constitutioi^,  not  important  to  be 
hei*e  repeated,  should  be  "  null  a^d  void,"  and  that  the 
General  Assembl}'  of  the  State  should  b}*  solemn  public 
act  declare  the  assent  of  the  State  to  thu.  condition.  The 
State  of  Vii^inia  was  admitted  to  representation  in  Con^ 
gress,  January  28,  1870,  on  the  same  condition  with  the 
others  mentioned,  in  respect  to  suffrage,  and  on  the  fbr- 
ther  conditions,  *'  that  It  shall  never  be  lawful  for  the 
said  State  to  deprive  any  citizen  of  the  United  litotes,  on 
account  of  his  race,  color,  or  previous  condition  oR  servi- 
tude, of  the  right  to  hold  office  under  the  constitution^  and 
laws  of  said  State,  or  upon  any  such  ground  to  require  of 
him  any  other  qualification  for  ofiSce  than  such  as  are  Ve- 
quired  of  all  other  citizens ;  **  and  ^^  that  the  constitutioil 

^  Campbeirs  Hist,  of  Mich.,  ch.  14. 
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of  Virginia  shall  never  be.80  amended  or  changed  as  to 
deprive  any  citizen  or  class  of  citizens  of  the  United  States 
of  the  school  rights  and  privileges  secured  by  the  constita- 
tion  of  said  State."  The  States  of  Mississippi  and  Texas 
were  admh^ted  to  representation  in  the  following  month,  on 
the  like  conditions  to  those  imposed  on  Virginia. 

The  State  of  Nebraska  was  admitted  to  the  Union  in 
1868,  with  a  proviso  in  the  act  of  admission  that  it  should 
not  take  effect  '*  except  upon  the  fundamental  condition 
that  within  the  State  of  Nebraska  there  shall  be  no  denial 
of  the  elective  franchise,  or  of  any  other  right,  to  any  per- 
son by  reason  of  rac^  or  color,  except  Indians  not  taxed, 
and  upon  the  further  fHpdamental  condition  that  the  legis- 
lature of  said  State,  by  ^  solemn  public  act,  shall  declare 
'  the  assent  of  said  State  to  the  said  fundamental  condition, 
^and  shall  transmit  to  the  President  of  the  United  States 
an  authentic  copy  of  said  act-  Upon  receipt  whereof  the 
President  by  proclamation  sbfill  forthwith  announce  the 
fact ;  whereupon  said  fundameittal  condition  shall  be  held 
as  a  part  of  the  oi^anic  law  of  the  State ;  and  thereupon, 
and  without  any  further  proceeding  on  the  part  of  Con- 
gress, the  admission  of  said  State  into  the  Union  shall 
be  considered  as  complete."  The  proclamation  of  the 
President  announcing  the  passage  of  such  an  act,  and  the 
receipt  of  an  authentic  copy  thereof,  was  issued  on  March 

1,  1868.^ 

Other  conditions  have  been  imposed;  and  a  common 
requirement  on  the  admission  of  a  State  is,  that  it  shall 
waive  all  right  to  impose  taxes  on  the  lands  of  the  United 
States.  Some  of  these  conditions  are  beyond  question 
irrevocable  by  the  States.  Such,  for  example,  are  those 
last  mentioned,  which  are  irrevocable  because  they  con- 
stitute articles  of  compact  between  the  State  and  the 
nation,  which  would  render  the  taxation  void.  Such  also 
would  be  a  condition  respecting  boundary,  as  in  the  case 

1  See  Butler  v.  People,  2  Nebruka,  196. 
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of  Mk^igan.  The  conditioii  in  the  case  of  Missouri  merely 
required  the  State  to  observe  one  of  the  stipulations  in 
the  federal  Constitution,  which  was  as  much  obligatory 
upon  the  State  without  the  condition  as  with  it.  Whether 
the  legislature  can  give  binding  effect  to  a  condition  which 
changes  the  constitution  established  by  the  people,  is  at 
least  doubtful.  But  when  a  State  comes  into  the  Union, 
it  is  received  on  an  equal  footing  with  the  original  States, 
and  with  all  their  rights  and  privileges.^  It  must  there- 
fore have  the  same  power  to  amend  its  constitution  which 
is  possessed  by  the  other  States,  and  a  condition  which  ip' 
should  undertake  to  limit  its  power  in  this  regard  must,  in 
a  legal  sense,  be  wholly  inoperative.  It  is  to  be  observed 
of  those  which  have  been  imposed,  and  which  would  limit 
the  power  of  amendment,  that  they  have  since  been  ren- 
dered unimportant  by  amendments  to  the  federal  Consti- 
tution. 

1  Pollard's  Lessee  v.  Hagan,  8  How.  212 ;  Strader  v,  Graham,  10 
How.  82 ;  Weber  v.  Harbor  Commissioners,  18  Wall.  67;  WUlamette 
Bridge  Co.  v.  Hatch,  125  U.  S.  1. 
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CHAPTER  X, 

CONSTITUTIONAL  BULBS  OF  STATE  COMITT. 

Conflict  of  Laws,  —  It  often  happens  that  a  right  «h  "''5^ 

«erted  or  privilege  claimed  in  one  State  will  depend  for  its^ 
validity  upon  something  done  by  the  parties  concerned,  or    \ 
by  one  of  them,  in  some  other  State,  whereb}?  the  right  or         V 
privilege  became  initiate,  or  perhaps  perfected.    In  sudi 
case  the  laws  of  both  States  are  to  be  considered  in  onder 
to  determine  how  they  respectively  affect  the  claims  made. 
In  these  cases  the  questions  which  arise  are  questions  of 
interstate  comity,  and,  except  as  the  provisions  of  the 
federal  constitution  affect  and  modify  them,  they  are  to  be 
governed  by  the  rules  of  private  international  law,  as  they 
would  be  if  the  two  States  had  been  to  each  other  foreign 
nations. 

The  rules  of  private  international  law  are  taken  notice 
of  and  enforced  by  the  courts  just  as  are  the  general  prin- 
ciples of  the  common  law ;  and  the  federal  coui*ts,  like  those 
of  the  States,  when  administering  justice  within  a  State 
between  suitors  entitled  to  bring  suits  therein,  will  recog- 
nize and  be  governed  by  them.  But,  life:^  other  rules  of 
lawj  they  are  subject  to  be  varied  and  controlled  by  state 
legislation,  and  there  ma}'  be  and  often  is  a  general  *staT;e' 
policy  upon  some  particular  subject  before  which  the  rules 
of  private  international  law  which  are  opposed  to  it  must 
give  waj'. 

A   fftTTiilmr  ina».ftn/>A  /^f  f.hpgp  rn^ftfl^ia  that  which  COnCCmS 

the  title  and  transmission  of  personal  propert}'.    The  doc- 
trine universally  accepted  is  that  chattels  have  no  situSn 
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bat  in  oontemplation  of  law  adhere  to  the  person  <^  the 
owner,  wherever  he  may  be.^    If  actually  in  one  State  ^ 
while  the  owner  has  his  domicile  in  another,  the  latter  may  ^  ' 
dispose  of  them  aooordiug  to  the  law  of  the  domicile,  and 
bis  contracts  or  oonve}  anoes  which  are  sufficient  under  the 
law  there  will  be  held  suflSksient  everywhere.^    So  his  will,  ^ 

valid  according  to  the  laws  of  his  domicile,  will  be  sufficient 
to  dispose  of  them,  and,  if  he  dies  intestate,  they  will  be 
distributed  as  they  would  be  if  actuailj'  with  him  in  fact, 
as  they  were  in  oontemplation  of  law.^  But  while  this 
^se  illustrates  the  genertd  law,  it  also  enables  us  to  appre* 
ciatSsand  und^stand  some  important  exceptions.  One  of 
these  is^th^t  no  sovereignt}*  is  bound  to  recognize  and  give 
effect  to  a  transfer  of  property  which  at  the  time  is  within 
its  jurisdiction,  unless  all  just  claims  which  it  may  have^  or 
which  any  of  its  citizens  may  have,  in  respect  to  such  prop- 
erty, are  first  satisfied.  Therefore,  in  a  case  of  intestacy, 
if  the  State  where  the  property  is  has  unsatisfied  claims 
upon  it  for  taxes,  or  if  an}*  of  its  dyzeus.faave  demands 
against  the  estate,  it  ma}*  justly  provide  that  all  such  claims 
and  demands  shall  be  satisfied  before  the  property  will  be 
handed  over  to  an.  administrator  for  distrilMition  at  the 

1  Harvey  v.  Richards,  1  Maton,  881;  Oakey  v.  Bennettp  11  How. 
33 ;  Story.  Confl.  L.,  §§  376-382. 

>  The  State  where  the  chattels  are  may,  however,  exercise  sach 
control  orer  them  as  to  inTalidate  trensfiBrs  of  them  made  without 
conformity  to  its  laws ;  for  example,  its  laws  as  to  liens  or  the  record- 
inc  of  chattel  mortgages.  Green  v.  Van  Buskirk,  7  Wall.  139 ;  Wal- 
worth p.  Harris,  129  U.  S.  365;  Ames  Iron  Works  v.  Warren,  70  Ind. 
518. 

*  Sill  V.  Worswick,  1  H.  Black.  665 ;  Bank  of  Augusta  v.  Earle, 
13  Pet.  519;  Knnis  t;.  Smith,  14  How.  400;  Despard  v.  Churchill,  53 
N.  T.  192;  Fuller  v,  Steiglitx,  27  Ohio  St.  355;  Cade  v.  Daris,  96 
N.  C.  139;  Estate  of  Apple,  66  Cal.  432;  4  Kent,  518;  Whart.,  Confl. 
L.,  §  585;  Story,  Confl.  L.,  §464.  The  validity  of  charitable  derises 
as  against  the  heirs  of  the  testator  is  determined  by  the  law  of  the 
placO  where  the  land  is ;  the  validity  of  charitable  bequests  as  against 
the  next  of  kin,  by  the  law  of  the  testiator's  domicile.  Jones  v.  BU>ei^ 
sham,  107  U.  S.  174. 
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im  of  the  domicile.^  Another  is  that  a  transfer  actu- 
ally n^de  abroad,  in  which  both  parties  contemplate  spsle 
use  of  tb^gproperty  in  contravention  of  the  law^w  the 
State  whereSJ^^s  its  situs^  and  participat^,-«fa  purpose 
to  violate  thosei^s,  will  not  be  recogai^ed  and  supported 
in  the  last-mentioned  State.^  I^>timher  of  these  cases  can 
there  be  any  ground  olJnte|:»^te  comity  that  could  require 
the  one  sovereignty  to  su^^ender  its  own  claims  or  those  of 
its  citizens,  in  favor jof  claim)^»^broad  which  could  be  no  more 
substantial  or  eoitfiable,  or  that^b^uld  call  upon  it  to  waive 
its  local  laws  in  favor  of  those  \HiolHJght  choose  a  foreign 
territory  as  the  theatre  of  their  opehU^oh^for  the  express 
purpo8«^of  evading  and  defeating  them>^)^r  is  a  State 
bQiKfd  to  enforce  a  wager  contract  made  in^sboHtber  State 
ami  i»lid  tfeiRi'e,"t' 
pwbhc  pdioy.'  But  the  general  rule  is,  that,  when  made 
m  good  faith,  the  validity  and  interpretation  of  contracts 
are  to  be  governed  b}'  the  law  of  the  State  where  they  are 
made,  unless  they  are  to  be  performed  in  another  State, 
and  the  parties  clearly  intended  them  to  be  governed  by 
the  law  of  that  State,  in  which  case  they  will  be  governed 
b^'  the  law  of  the  State  of  performance/    And  under  these 


^  Swearingen  v.  Morris,  14  Ohio  St.  424;  Grattan  v.  Appleton, 
3  Story,  766;  Hill  v.  Townsend,  24  Tex.  676. 

a  Waymell  v.  Reed,  6  T.  R.  599;  Armstrong  ».  Toler,  11  Wheat. 
268;  Webster  v.  Munger,  8  Gray  (Mass.),  684  ;  Smith  v.  Godfrey,  28 
N.  H.  379 ;  Wilson  o.  Stratton,  47  Me.  120 ;  Jones  v.  Surprise,  64  N.  H. 
243;  Rorer,  Inter-State  Law,  198 ;  Story,  Confl.  L.,  §  246  et  seq.  As 
to  what  action  is  not  within  this  rule,  see  Feineman  v.  Sachs,  33  Kans. 
621.  In  Chambers  v.  Church,  14  R.  I.  398,  the  court  refused  to  en- 
force a  contract  to  be  executed  in  another  State  which  violated  the 
laws  of  that  State. 

<  Flagg  V.  Baldwin,  38  N.  J.  £q.  219. 

*  Bank  of  United  States  i;.  Donnally,  8  Pet.  361 ;  Andrews  v.  Pond, 
13  Pet.  66 ;  De  Wolf  o.  Johnson,  10  Wheat.  367  ;  Pritchard  v.  Norton, 
106  D.  S.  124 ;  Liverpool  Nav.  Co.  v.  Phenix  Ins.  Co.,  129  U.  S.  397; 
Equitable  Life  Ass.  Soc.  v,  Pettus,  11  Sup.  Ct.  Rep.  822;  Wooley  v. 
Lyon,  117  111.  244;  Shoe  &  L.  Bank  v.  Wood,  142  Mass.  663 ,  Story, 
Confl  L.,  §  242. 
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rales  aU  States  will  furnish  suitable  r^medieff  for  the  en- 
Jbrcement  of  contracts  within  their  own  limits,  as  it  may 
become  necessary.    TEe  remedies  in  any  case,  however, 
will  be  such  only  as  are  proviilecTby  its  own  laws.^ 

The  cases  of  marriage  and  divorcsL  raise  frequent  ques- 
tions growing  out  of  differences  in  the  law  where  a  mar« 
riage  or  a  divorce  may  take  place,  and  the  law  where  the 
parties  may  afterwards  be  found  domiciled.  The  rule  of 
law  with  respect  to  marriages  is,  that,  if  they  are  valid 
where  entered  into,  the}'  are  vahd  everywhere ;  ^  but  this  is 
subject  to  exceptions  in  the  case  of  polygamous  marriages, 
and  marriages  which  would  be  incestuous  according  to  the 
laws  of  nature  as  commonly  understood,  by  which  we  must 
perhaps  understand  onl}'  marriages  between  brothers  and 
sisters,  and  marriages  in  the  direct  lineal  line  of  consan- 
guinity." The  importance  of  this  relation  is  so  great,  and 
the  mischiefs  that  would  flow  from  its  being  held  invalid 
where  the  parties  have  intended  that  it  should  exist,  are 
so  serious,  that  marriages  are  sustained  even  where  par- 
ties, who  are  not  allowed  to  marry  by  the  laws  of  the 
State  of  their  domicile,  have  gone  abroad  and  been  mar- 
ried, subsequently  returning  to  reside.*  In  respect  to 
divorce  a  like  rule  prevails,  that  a  divorce  valid  where 
granted  is  valid  everywhere;  but  every  State  will  pro- 
tect an}'  of  its  own  citizens  against  being  defrauded  by 
a  divorce  obtained  abroad  by  fraud,  or  granted  without 
jurisdiction.* 

1  Bank  of  United  States  v.  Donnally,  8  Pet.  861 ;  Wilcox  v.  Hunt, 
13  Pet.  378 ;  Scudder  v.  National  Bank,  01  U.  S.  406,  413 ;  Story, 
Confl.  L.,  §  656. 

3  Med  way  v.  Needham,  16  Mass.  167 ;  Ponsford  v.  Johnson,  2 
Blateh.  61 ;  Whart.,  Confl.  L.,  §  127. 

'  Sutton  V.  Warren,  10  Met.  (Mass.)  461 ;  Wightman  v.  Wightman, 
4  Johns.  Ch.  (N.  T.)  843. 

«  Sutton  r.  Warren,  10  Met.  (Mass.)  461 ;  Stete  v.  Ross,  76  N.  C. 
242;  Commonwealth  v.  Lane,  118  Mass.  468;  Van  Yoorhis  o,  Brint- 
nall,  86  N.  Y.  18 ;  Bishop,  Mar.  and  Div.  ch.  21. 

>  Rorer,  Inter-Stete  Law,  181, 182.  See  Cooley,  Const.  Lim.,  6th 
ed.,  494,  and  cases. 
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\.  ^Penal  Aoti&ns.  —  In  some  cases  righte  of  action  are 
given  by. Q  sovereignty  which  others  are  not  expected  to 
recognize,  and -wliich  therefore  can  only  be  enforced  within 
the  territorial  limits  Of  the  sovereignty  creating  or  giving 
the  right.  Of  these  is  the  i^gt^jto  recover  a  statutory 
penalty.  Being  given  by  statate,liGf»vj[9  recoverable  only 
where  the  statute  is  law.*  So  where  byStat^te  an  action 
is  given  against  one  who,  by  wrongful  act,  negt&ot^or  de- 
fault, shall  cause  the  death  of  another^  a  recovery  nS^ch  \ 
a  case  not  being  allowed  at  the  common  law,  the  cooHs  <  j, 

\of  other  states  and  countries  will  not  recognize  and^  ^5>^^ 
force  the  right.^*  ^ 

Local  and  Tranaitory  Actions.  —  There  are  also  some<jL 
cases  of  common*law  actions,  in  which  the  remedy  was       -t  i 


always  held  to  be  local,  and  which  consequently  must  be 
brought  within  the  jurisdiction  where  the  injury  com- 
plained of  was  committed.  From  the  necessity  of  the 
case,  actions  for  the  recovery  of  lands  must  belong  to  this 
class,  since  process  to  enforce  the  right  when  it  should  be 
established  could  be  served  only  where  the  land  was  sit^ 
uated.  But  all  actions  for  injuries  to  real  estate  are  in 
the  same  category,  and,  even  when  they  ma}'  be  instituted 
in  the  federal  courts,  the}*  must  be  brought  in  the  district 
within  which  the  land  lies.  ^  On  the  other  hand,  all  actions 

1  Fir6t  National  Bunk  v.  Price,  S3  Md.  487  ;  Barnes  v.  Whtttaker^ 
22  111.  606 ;  Graham  v.  Monseigh,  22  Vt.  643 ;  Kichardson  v.  Burlinff^ 
ton,  38  N.  J.  190.  See  Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S.  265, 
referred  to  ante^  p.  122. 

*  Selma,  &c.  R.  R.  Co.  v.  Lacy,  43  Ga.  461 ;  Whitford  v  Panama 
R.  R.  Co.,  23  N.  Y.  465;  McCarthy  v.  Railroad  Co.,  18  Kaus.  46. 
Richardson  ?;.  Railroad  Co.,  98  Mass.  86 ;  Davis  v.  Railroad  C<^ ,  143 
Mass.  801 ;  Ash  v.  Baltimore,  &c  R.  R.  Co.,  72  Md.  144.  But  the 
present  tendency  seems  to  be  a^inst  this  rule,  and  many  courts  allow 
recovery  to  be  had  upon  foreign  statutes,  if  they  are  substantially 
similar  to  their  own.  See  Dennick  v.  Railroad  Co.,  103  U.  S.  11 . 
Bruce  v.  Railroad  Co ,  88  Ky.  174,  and  cases  collected  in  Cooley  30 
Torte,  2d  ed.,  pp.  311-3ia 

B  Livingston  v.  Jefferson,  1  Brock.  203 :  McKenna  o.  Fiske.  I  How. 
241 ;  Rundle  o.  Del.  &  Rar.  Canal,  1  Wall.  C.  C.  276,  Worster  o.  Lake 
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for  merely  personal  inittrieau^OT  for  m^ries  to  personal 
estate,  and  all  actions  npoo  oontrac^  may  be  broughl 
wherever  personal  service  may  be  obtained,^  and  it  ia 
immaterial  to  the  remedy  in  whal  jurisdiction  the  cause  of 
action  arose,  thoogh  the  local  law  must  be  looked  to  in 
order  to  determine  the  validity  and  construction  of  the 
contract,  and  the  liability  of  the  party  sued  in  respect  to 
thai  which  is  complained  of«  In  cases  of_cQptract  the 
remedies  which  other  Statea  give  are  not  usually  limited  to 
those  in  which  a  personal  service  is  obtained,  but  attach- 
ment and  garnishment  process  are  allowed  to  reach  prop* 
erty  and  debts  where  personal  service  cannot  be  had; 
though  in  cases  of  tort  process  for  attaching  property  and 
demands  when  'the  defendant  himself  cannot  be  found  ia 
commonly  allowed. 


Corporatiom.  —  In  strict  law  the  corporations  chartered 
^^by  olM^^^oyereignty  have  no  authority  to  exercise  their 
franchii^sitrskl^ther,  except  as  the  latter  shall  permit ;  * 
but  by  cOiQity  tli6y;s^  suffered  to  do  so,  where  it  would 
inot  contravene  any  prtncij^e  ot  local  policy,  or  any  gen- 
eral statute,  but  v^ubject  toftncb  restrictions  as  the  State 
[may  see  fit  to  impose."  The  powet^^q^pose  restrictions^ 
however,  must  be  subordinate  to  the  Confertittition  and  laws 
'of  the  United  States.  A  State  could  not,  rof^^a^^ple, 
mterpose  a  restriction  tha]^  would  in  effect  constitute  a 


Co.,  26  N.  H.  626.  If  brought  elsewhere,  the  court  entertains  them 
bjr  comity  only.  Morru  o.  Mim.  Pac.  I^y.  Co.,  14  S.  W.  Bep.  228 
(Tex.). 

'  A  court  of  general  jurisdiction  has  jurisdiction  of  an  action 
brought  between  non-residents  by  consent,  if  the  subject-matter,  for 
example,  a  contract,  is  within  its  cognizance.  Cofrode  v.  Circuit 
Judge,  79  Mich.  332. 

'^  Lafayette  Ins.  Ca  v.  Frendi,  18  How.  404 ;  Bank  of  Augusta  v. 
Earle,  13  Pet  619 ;  Paul  v,  Virginia,  8  WaU.  168  i  Ducat  v  Chicago, 
10  Wall.  410 ;  Whart.,  Confl.  L ,  §  48. 

•  Paul  u.  VirginU,  8  WaU.  168 ;  Ducat  v,  Chicago,  10  Wall.  410  ; 
Re  Comstock,  3  Sawyer,  218 ;  Moses  o.  State,  06  Miss.  66 ;  2  Kent, 
284,  286.    But  a  court  will  not,  in  general,  take  jurifdiction  oC  the 


c 


190  CONSTITaXIONAL  LAW. 

regulation  of  interstate  commerce,^  or  that  would  restrain 
the  corporation  from  resorting  to  the  federal  jurisdiction 
in  cases  within  the  laws  of  Congress.^  But  no  corpora- 
tion can  of  right  hold  real  property  in  a  State  except  by 
permission  of  the  State ;  and  though  the  permission  will 
be  implied  wherever  there  appears  no  i^tate  statute  or 
policy  to  the  contrary,'  yet,  as  against  an  express  inhibi- 
tion to  give  lands  by  will  to  any  but  natural  persons,  not 
even  the  United  States  can  receive  a  valid  devise.* 

The  Constitution,  —  There  are  some  cases  which  it  was 
deemed  wise,  in  framing  the  Constitution,  not  to  leave  to 
comity  merely,  because  they  concerned  so  intimately  the 
relations  of  the  people  of  the  several  States  to  each  other 
that  any  differences  in  legislation  in  respect  to  them,  or 
any  divergency  in  judicial  decision,  might  lead  to  infinite 
contentions  and  mischiefs.  One  of  these  concerned  the 
use  in  the  States  respectively  of  the  statutes,  records,  and 
judicial  proceedings  of  other  States,  whether  as  matters  of 
evidence  or  as  muniments  of  title.  The  common  law  had 
rules  under  which  these  might  be  proved,  but  these  rules, 
were  subject  to  legislative  modification  at  discretion,  and 
it  was  not  improbable  that,  if  the  States  were  left  to  them- 
selves to  establish  independent  regulations,  those  made  by 
them  would  not  only  be  wanting  in  uniformity,  but  they 
would  tend  to  breed  discord,  instead  of  preserving  frater- 
nal feeling,  among  the  States.     It  is  easy  to  understand 

purely  internal  affairs  of  a  foreign  corporation  doing  business  within 
the  State,  even  at  the  suit  of  a  resident  stockholder.  North  State  M. 
Co.  V.  Field,  64  Md.  161. 

1  Pensacola  Tel.  Co.  u.  West.  Un.  Tel.  Co.,  96  U.  S.  1. 

2  Insurance  Co.  v.  Morse,  20  Wall.  445 ;  Barron  i;.  Burnside,  121 
U.  S   186. 

*  Runyan  v.  Coster,  14  Pet.  122;  Thompson  u.  Waters,  25  Mich. 
214.  If  such  corporation  is  forbidden  to  hold  land,  only  the  State 
can  raise  the  question  of  the  validity  of  title  acquired  in  contraren- 
tion  of  Its  law.  Barnes  v  Suddard.  117  111.  237  ;  Carlow  v.  Aultman, 
44  N.  W.  Rep.  873  (Neb). 

«  United  States  v  Fox,  94  U  S  315. 
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how  a  State,  from  temporary  prejudices  or  adverse  inter- 
ests, or  even  from  more  reprehensible  reasons,  might  legis- 
late to  prevent  the  reception  in  evidence  of  the  records, 
and  especially  the  judicial  proceedings,  of  other  States. 
It  is  conceivable,  for  example,  that,  in  a  time  of  great 
financial  distress  in  a  new  State,  legislation  might  be 
obtained  to  protect  people  emigrating  to  and  settling 
within  the  State  even  as  against  the  just  judgments  ren- 
dered against  them  in  the  States  from  which  they  came, 
and  still  remaining  unsatisfied.  This  would  not  only  be 
unjust  in  itself  and  disgraceful  to  the  State,  but  it  would 
almost  certainly  lead  to  retaliatory  legislation. 

State  Acts,  Records^  dsc.  —  Among  the  preventive 
measures  of  the  Constitution  is  the  provision  that ''  Full 
faith  and  credit  shall  be  given  in  each  State  to  the  public  / 

acts,  recoixis,  and  judicial  proceedings  of  every  other  State.         ( 
And  the  Congress  may  by  general  laws  prescribe  the  man- 
ner in  which  such  acts,  records,  and  proceedings  shall  be 
proved,  and  the  effect  thereof."  * 

By  this  provision  a  rule  of  comity  becomes  a  rule  of 
constitutional  obligation.  It  also  becomes  a  uniform  rule, 
and  the  common  authority  is  empowered  to  pass  laws 
whereby  the  courts  may  govern  their  action  in  receiving 
or  rejecting  the  evidences  presented  to  them  of  the  public 
acts,  records,  and  judicial  proceedings  of  other  States. 
Nor  is  this  of  more  importance  to  the  States  as  such,  than 
to  those  whose  individual  interests  ma}"  be  involved  or 
affected ;  and  indeed  the  interests  involved  are  usually 
private  and  individual,  rather  than  public. 

The  full  faith  and  credit  to  which  the  public  acts, 
records,  and  proceedings  are  entitled  in  other  States  is 
the  same  faith  and  credit  to  which  they  are  entitled  in  the 
State  whose  acts,  records,  and  judicial  proceedings  they 
are.'    When,  therefore,  suit  is  brought  in  one  State  upon 

*  Const ,  Art.  IV.  §  I. 

2  Armstrong  u.  Carson,  2  Dall.  302 ;  Mills  v.  Duryea,  7  Cranch, 
481 ;  Hampton  v.  McConnell,  3  Wheat.  234 :  Field  v.  Gibbs,  Pet.  C  C 
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a  judgment  rendered  by  a  oourt  of  another  State,  and 
it  appears  that  bjr  the  law  of  the  last-mentioned  State 
it  is  condasive  upon  the  defendant,  it  must  be  held 
equally  conclusive  in  the  court  in  which  suit  upon  it  is 
brought.^  Whatever  pleas  would  be  good  to  it  in  the 
State  where  it  was  pronounced,  and  none  others,  might  be 
pleaded  to  it  in  any  other  court  within  the  United  States.^ 
But  the  judgment  can  have  no  greater  or  other  force 
abroad  than  at  home,  and  therefore  it  is  always  compe- 
tent to  show  that  it  is  invalid  for  want  of  jurisdiction  in 
the  court  renxlering  it.'  To  preclude  inquiry  into  it  in 
another  State,  the  judgment  must  not  only  be  rendered  by 
a  court  having  jurisdiction  of  the  subject-matter  and  the 
parties,  but^if  the  defendant  does  not  appear  at  the  trial,  it 
must  be  responsive  to  the  pleadings.^  So  anything  that 
goes  in  release  or  dischai^e  of  the  judgment  may  be 
shown  ;  ^  and  the  statute  of  limitations  of  the  State  where 
suit  is  brought  will  be  available,  if  the  case  comes  within 

155 ;  Bryant  v,  Huntert,  3  Wash.  C.  C  48 ;  Nations  v.  Johnson,  24 
How.  195,  203. 

^  Mills  V.  Duryea,  7  Cranch,  481.  If  a  judgment,  when  entered  oa 
a  joint  debt  after  personal  service  on  only  one  debtor,  is  good  where 
rendered  against  the  debtor  served,  it  is  good  in  another  State,  though 
there  such  service  would  not  sustain  a  judgment.  Renaud  v.  Abbots 
116  U.  S.  277 ;  Hanley  (?.  Donoghue,  IH  U.  S  1. 

3  Hampton  u.  MoConnell,  S  Wheat.  234;  Green  i*  Van  Buskirk*  7 
Wall.  139.  Judgments  in  one  State  when  proved  in  another  differ 
from  judgments  of  another  country  in  this  alone,  that  they  are  not 
impeachable  for  fraud  nor  open  to  question  upon  the  merits.  Hanley 
V.  Donoghue,  110  U.  S.  1. 

«  Harris  v.  Hardeman,  14  How.  334;  Cheever  i;.  Wilson,  9  Wall. 
108 ;  Galpin  v.  Page,  18  Wall.  360 ;  Thompson  r.  Whitman,  18  Wall 
457;  Grover  &  B.  M.  Co.  v,  Radcliffe,  137  U.  S.  287 ;  Arnott  v.  Webb, 
1  Dillon,  362 ;  Whart.,  Confl  L.,  §§  811,  819. 

^  Reynolds  v.  Stockton,  11  Sup.  Ct.  Rep.  773.  A  court  may  pass 
upon  a  question  possibly,  but  not  oeceasarily,  involved  in  a  consent 
decree  entered  by  the  court  of  another  State.  Texas  &  P.  Ry.  Co. 
V.  Sou.  Pac.  Ry.  Co..  137  U.  S.  48. 

^  McElmoyle  v,  Peters,  18  Pet  812;  D'Arcy  v,  Ketchum,  11  How. 
165. 
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it^  But  it  is  not  competent  for  anj  State  to  pass  aa  act 
of  iimitatkms  which  would  in  effect  nullify  judgments  reur 
dered  in  other  States,  and  allow  no  remedy  upon  them 
whatever.  Reasonable  opportunity  to  enforce  a  demand 
must  always  be  afforded.* 

The  grant  of  letters  of  administration  is  not  such  a 
^^  proceeding  '*  as  to  give  authority  to  an  executor  to  sue 
as  such  in  another  State,  nor  is  the  proof  of  claim  against 
an  ancillar}'  administrator  a  judgment  on  which  the  claim- 
ant Can  sue  the  principal  administrator  in  the  State  where 
he  is  appointed.'  And  this  last  principle  applies  to  the 
case  of  principal  and  ancillary  receivers.^  The  provisions 
of  the  clause  under  consideration  are  not  infringed  if  a 
court  enjoins  a  citizen  of  the  State  from  suing  in  another 
State  under  the  laws  of  the  latter  to  collect  a  debt  from  a 
citizen  of  the  former,  ifheai  its  own  insolvent  laws  will  be 
evaded  by  the  prosecution  of  said  suit' 

Constructive  service  of  pnocess  by  publication  or  attach- 
ment of  property  is  sufScient  to  enable  the  courts  of  a 
State  to  subject  property  within  it  to  their  jurisdiction,  in 
such  cases  as  the  statutes  of  the  State  ma}^  provide  there- 
for ;  but  such  a  service  cannot  be  the  foundation  of  a  per* 
sonal  judgment*    Prooesa  from  the  tribunals  of  one  State 

1  ^cquetfe  v.  Hugunon,  3  McLean,  129. 

2  Cfarifitmas  n.  RvsmU,  6  Wall.  290. 

*  Johnson  v.  Powers,  139  U.  S.  166.  As  a  judgment  in  personam 
such  proof  binds  only  the  ancillary  administrator ;  as  one  in  rem,  only 
the  assets  within  the  State.  Bat  if  a  judgment  is  obtained  against 
an  administrator,  it  will  bind  him  in  another  l^tate  if  subsequently 
appointed  as  ancillary  administrator  in  that  State.  Carpentnr  v. 
Strange,  11  Sup.  Ct  Hep.  9Ga 

^  Reynolds  v.  Stockton,  11  Sup.  Ct.  Rep.  773. 

*  Cole  V.  Cunningham,  1^3  U.  S.  107.  But  if  a  citizen  of  New 
Hampshire  prosecutes  in  Louisiaini  a  suit  against  a  citizen  of  Massa 
chusetts,  the  Louisiana  court  need  not  dismiss  the  suit  because  it  in' 
terferes  with  insolvency  proceedings  in  Massacliusetts.  Reynolds  v. 
Adden,  136  U.  S.  348. 

>  Bosweirs  Lessee  v  Otis,  9  How.  336 ;  Cooper  v.  Reynolds,  10 
Wall.  308. 
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cannot  run  into  another  State  and  summon  parties  there 
domiciled  to  leave  its  temtory  and  respond  to  proceedings 
against  them.  Publication  of  process  or  notice  within  the 
State  wl^ere  the  tribunal  sits  cannot  create  any  greater 
obligation  upon  the  non-resident  to  appear.  Process  sent 
to  him  out  of  the  State,  and  process  published  within  it, 
are  equally'  uiiiwailable  in  proceedings  to  establish  his  per- 
sonal liability.^  Ny^ut  in  respect  to  the  res,  a  judgment  in 
rem^  rendered  wkh  competent  jurisdiction,  is  conclusive 
everywhere.^         \ 

Legislation.  —  Congress  has  legislated  upon  this  subject 
by  providing  that  *'<rhe  acts  of  the  legislature  of  any 
State  or  Territory,  or  bf  any  country  subject  to  the  juris- 
diction of  the  United  Si^tates,  shall  be  authenticated  by 
having  the  seal  of  such  Teirritor}',  State,  or  country  affixed 
thereto.  The  records  and^  judicial  proceedings  of  the 
/-  courts  of  any  State  or  Territory,  or  of  any  such  countr}^ 
''v — ^  shall  be  proved  or  admitted,  in  VLny  other  court  within  the 
United  States,  by  the  attestation  pf  the  clerk  and  the  seal 
of  the  court  annexed,  if  there  be  a  §eal,  together  with  the 
certificate  of  the  judge,  chief  justice,,  or  presiding  magis* 
trate,  that  the  said  attestation  is  in  d^e  form.  And  the 
said  records  and  judicial  proceedings,  '^o  authenticated, 
shall  have  such  faith  and  credit  given  t6v  them  in  every 
court  within  the  United  States  as  they  have  \^  law  or  usage 
in  the  courts  of  the  State  from  which  they  are  taken."* 
This  law  provides  what  shall  be  sufficient  in  all  cases,  but 
it  does  not  preclude  the  States  making  other  regulations, 
not  in  conflict  with  these,  for  themselves,  nor  does.it  pre- 
vent making  proof  of  records  in  common-law  modes.* 
These  provisions  do  not  prescribe  how  the  eflect  of  such 

1  Pennoyer  i;.  Neff,  95  U.  S.  714,  727. 

2  D'Arcy  v,  Ketchum,  11  How.  166 ;    Williams  v.  Armroyd,  7 
Cranch,423. 

*  Rev.  Stat  U.  S.  §  905. 

«  Gaines  c;.  Relf,  12  How.  472 ;  White  i;.  Burnley,  20  How.  285i 
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judgments  in  the  State  where  rendered  shall  be  sh^am.   >^  y^ 
Hence  the  effect  must  be  proved  as  a  facC*^  -  ^"^      ^^^vTS 

Privileges  and  ImmunUies  of  Citizens.  —  The  next  suc- 
ceeding provision  is  that  **the  citizens  of  each  State  shaH 
be  entitled  to  all  the  privileges  and  immunities  of  citizens 
oi  tbe  several  States."  '^  ' 

The  privileges  andT  immunities  here  in  question  are  those 
only  which  belong  to  state  citizenship,  and  which,  but  for 
this  provision,  might  be  within  the  reach  of  unfriendly* 
state  legislation.    A  complete  enumeration  of  them  has 
never  been  attempted.     Mr.  Justice  Washington  thought 
they  might  be  "  all  comprehended  under  the  following  gen-    ^    ^ 
eral  heads :  protection  b}^  the  government,  the  enjoyment  '"^ ^'  ^ 
of  life  and  liberty,  with  the  right  to  acquire  and  possess     T"^ 
property  of  every  kind,  and  to  pursue  and  obtain  hap-    ^''^^^  ; 
plness  and  safet}',  subject  nevertheless  to  such  restraints      -,   '^  *,. 
as  the  government  may  justly^  prescribe  for  the  general     ^^-y 
good  of  the  whole.    The  right  of  a  citizen  of  one  State  to 
pass  through  or  to  reside  in  any  6lher  State,  for  purposes  i^^  ;^.^.  , 
of  trade,  agriculture,  professional  pursuits,  or  otherwise,  to    .^^  -\ 
claim  the  benefit  of  the  writ  of  habeas  corpus,  to  institute 
and  maintain  actions  of  every  kind  in  the  courts  of  the 
State,  to  take,  hold,  and  dispose  of  property,  either  real      '  '    / 
or  personal,  and  an  exemption  from  higher  taxes  or  impo- 
sitions than  are  paid  hy  the  citizens  of  other  States,  may     ''  • 
be  mentioned  as  some  of  the  principal  privileges  and  ira-     .     >, 
munities  of  citizens  which  are  clearly  embraced  by  the     ' . 
general  description  of  privileges  deemed  to  be  funda-     \ 
mental."'    Other  judges,  while  approving  of  this  general 
enumeration,  have  been  carefuTto^aiTthat  They  "deem"  Tt       i 

'  ■*  ■  / 

1  Hanley  p.  Donoghue,  116  U.  S.  1.  -JU^   i  -  i 

«  Const.,  Art.  IV.  §  2,  d.  1. 

*  Corfield  v.  Coryell,  4  Wash.  C.  C.  871,  880.  And  see  Smith  v 
Maryland,  18  How.  71 ,  Conner  v.  Elliott,  18  How.  691 ;  Ward  v.  Mary- 
land,  12  Wall.  418.  The  object  of  the  clause  is  to  give  non-residents 
not  higher  privileges  than  residents  possess,  but  equal  privileges  with 
theoa     Kimmish  v.  BaU,  129  U.  S.  217. 
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C-^'^^^ 


I 


safer  and  more  in  aooordanee  with  the  duty  cf  a  judicial 
tribunal  to  leave  the  meaning  ^^  to  be  determined  in  each 
case  npon  a  view  of  the  particular  rights  asserted  and 
denied  therein.  And  especiall}"  is  this  true  when  we  are 
dealing  with  so  broacTT  provision,  involving  matters  not 
only  of  great  delicacy  and  importance^  but  which  are  of 
such  a  character  that  any  merely  abstract  definition  could 
scarcely  be  correct ;  and  a  failure  to  make  it  so  would  cer- 
tainly produce  mischief.''  ^ 

This  muc^h  it  is  safe  to  say,  that,  ^'according  to  the  ex- 
press words  and  clear  meaning  of  this  clause,  no  privileges 
are  secured  by  U  but  those  which  pertain  to  citizenship."  * 
the  term  "  citizeasy"  as  here  used,  applies  only  to  nat* 
nral  persons,  members  of  the  body  politic,  owing  allegiance 
to  the  State,  and  not  to  corporations,  which  are  artificial 
persons  created  by  the  legislature,  and  possessing  only  the 
attributes  which  the  legislature  has  prescribed.  It  is  true 
that  cor|x>ratlon8  are  permitted  to  sue  in  the  federal  courta 
on  an  assumption  that  their  members  are  citizens  of  the 
State  in  which  they  have  corporate  being;  but  it  has 
never  been  held  that  they  are  citizens  in  the  sense  here 
intended.* 

not  a  privil^e  of  a  citizen  of  Mississippi  that  he 
shall  haveln^442nisiana  such  rights  in  property  under  and 
b}'  virtue  of  the  maWaggrelation  as  are  given  by  the  laws 
of  the  latter  State  to  tb^e^^l^ho  are  married  or  reside 
therein.  Every  State  regulatesttiea^rights  for  its  own 
people  according  to  its  own  views  of'llgh^  and  poli<^\* 
Neither  is  it  a  privilege  of  state  citizenship  to  ta^  fish  in 
the  public  waters  o€  other  States.  Fisheries  in^^^blic 
waters  belong  to  the  State  in  which  they  are,  and  tl 


1  Conner  v.  Elliott,  18  How.  591,  598;  McCreadjr  o.  Virginia,  04 
U.  S.  391,  895. 

3  Conner  v.  Elliott,  18  How.  501,  593. 

»  Paul  V.  Virginia,  8  WaD.  168,  177, 178 ;  Pembina  Mining  Oo^  t^ 
PennsyiYania,  125  U.  8. 181. 

«  Conner  o  Elliott,  18  How  591 
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^  maj'  provide  how  thej  aay  be  made  available  for 
the  aX^antage  of  its  people,  llierefore  a  state  enac^ 
ment  bjN^ich  others  than  citizens  of  the  State  are  for- 
bidden to  plaint  03'sters  in  the  schI  covered  b}'  tide  waters, 
is  not  unconstitutional.  The  people  of  the  State,  and  thej 
alone,  own  the  property ;  and  they  own  it,  not  by  virtue 
of  citizenship  merely^,Xbut  of  citizenship  and  domidle 
united ;  that  is  to  say^  byMrtne  of  a  citizenship  confined 
to  that  particular  locality.^  \ 

That  the  taxation  of  a  Staite  which  discriminates  against 
the  dtizens  of  other  States  is  repdmant  to  the  provision 
under  consideration,  has  been  generah>\  conceded.  A  stat- 
ute imposing  license  fees  on  those  carrying  on  mercantile 
businesa,  but  discriminating  against  thoseS^ot  permanent 
residents  of  the  State,  is  therefore  invalid.^     ^ 

The  right  to  bring  suit  in  those  courts  of  a  Sta;te  which        y-^  P 
have  jurisdiction  of  the  subject-matter,  is  the  privilege  of       V^     ~~ 


?^- 


every  citizen  of  the  State,  and,  therefore,  is  the  privilege  of       v 
the  citizen  of  another  State,  even  though  the  defendant  H^      {/* 
a  non-resident  also.'  ^ 

t>>..  Extradition  of  Offenders.  —  The  Constitution  furm§ 

"*  provides  that  *'  a  person  charged  in  any  State  with  treason, 
felony,  or  other  crime,  who  shall  flee  from  justice  and  be 
found  in  another  State,  shall,  on  demand  of  the  execiitive 
authority  of  the  State  from  which  he  fled,  be  delivered 
up,  to  be  removed  to  the  State  having  jurisdiction  of  the 
crime."  * 

1  McCready  v,  Virginia,  M  U.  S.  391.  996 ;  Chambers  v.  Church, 
U  R.  I.  898;  State  v.  Medbury,  3  R.  I.  138 ;  Crandall  v.  State,  10 
Conn.  840;  Slaughter  v.  Common  wealth,  13  Grat.  767;  People  o. 
Coleman,  4  Cal.  46.  Before  slavery  was  abolished,  it  was  not  one  of 
the  privileges  of  state  citizenship  for  a  master  to  take  his  slaves  with 
him  in  passing  through  a  free  State,  and  hold  them  there  in  servitude. 
Lemmon  t.  People,  20  N.  Y.  S62. 

9  Ward  V.  Maryland,  12  Wall.  418.  See  Guy  v,  BalUmore,  100 
U.  S.  434. 

«  Cofrode  v.  Circuit  Judge,  79  Mich.  332.  Compare  Central  R.  R. 
Co. «;.  Ga.  Constr  Co.,  U  S.  E.  Rep.  192  (S.  C.}. 

*  Const.,  Art.  IV  §  2,  cl.  2. 
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Whatever  doubt  there  may  have  been  formerly  on  the 
subject,  it  is  now  settled  that  statutory  crimes,  though  of 
recent  creation,  are  as  much  within  this  provision  as  crimes 
existing  at  the  common  law  or  created  by  statute  previous 
to  the  adoption  of  the  Constitution.^  It  is  not  clear,  how- 
ever, that  every  possible  offence  against  the  laws  was 
meant  to  be  included.  The  word  crime  is  made  use  of 
very  commonly  as  embracing  only  serious  offences,  in  con- 
tradistinction to  misdemeanor,  which  is  given  to  such 
trivial  offences  as  are  but  lightl}*  punished ;  ^  but  the  line 
of  division  between  the  two  is  not  clearly  drawn,  and  is 
not  the  same  in  different  States. 

No  case  comes  within  the  Constitution  unless  there  has 
been  a  fleeing  from  justice.  This  implies  that  the  person 
accused  must  have  been  within  the  jurisdiction  of  the  State 
accusing  him,  and  must  have  fled  tberefrom.  If  in  fact  he 
was  never  within  it,  he  cannot  have  fled  from  its  justice ; 
and  therefore  a  person  who  in  another  State  ma}'  have  con- 
spired with  others  to  commit  an  offence  in  Missouri,  is  not 
demandable  by  Missouri  as  a  fbgitive.'  But  if  he  was 
within  the  State  at  the  time  of  committing  the  offence,  he 
is  to  be  held  a  fugitive  if,  when,  sought,  he  is  found  outside 
of  the  State.*  \ 

The  charge  agfajnat  thft  arv^naftH  must  be  made  in  some^. 
due  form  of  law,  in  some  species  of  judicial  proceeding  '  ""</ 
instituted  in  the  State  from  which  he  is  a  fugitive.  It  will 
not  be  suflScient  unless  it  contains  all  the  legal  requisites 
for  the  arrest  of  the  accused  and  his  detention  for  trial,  if 
he  were  then  within  the  State.  Therefore,  nothing  short 
of  an  indictment,  or  a  complaint  under  oath,  making  out  a 


^  Kentucky  v.  Dennison,  24  How.  60 ;  Matter  of  Clark,  9  Wend. 
(N.  Y.)  21*2 ;  Ex  parte  Reggel,  114  U.  S.  642. 

^  Hughes's  Case,  1  Phil.  (N.  C.)  67,  64 ;  Morton  v.  Skinner, 48  Ind. 
123  i  Taylor  y.  Taintor,  16  Wall.  366. 

>  Ex  parte  Smith,  3  McLean,  133. 

«  Roberts  v  Reilly,  IIG  U.  S.  80;  Matter  of  Voorbeet,  82  N.  J. 
141 ;  Spear  on  Extradition,  313,  314. 
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prima  facie  case,  can  be  sufficient.^  This  is  to  be^pre^ 
sented  to  the  ^ecuti ve  of  the  same  State  as  the  foundation 
for  his  demand ;  but  the  fact  that  he  makes  a  requisition 
based  upon  it  is  not  conclusive  of  its  sufficiency,  and  this 
may  be  inquired  into,  not  only  by  the  executive  on  whom 
demand  is  made,  but  also  by  the  courts  on  habeas  corpus 
in  case  the  accused  is  arrested.''  It  has  been  decided  in 
some  cases,  however,  that4li&i!iau.its_of  the  State  making 
the  demand  should  be  left  to  decide  on  the  sufficiency  of 
their  own  papers ;  *  and  this  is  a  veiy  proper  course  unless 
the  defects  are  very  clear  and  unquestionable. 

_When  demand  is  made  in  due  form,  it  is  the  duty  of  the 
executivel)n  whomTtls"  maiTe  to  respond  to  It,  and  he  has 
no  moral  right  to  refuse.^  Nevertheless,  if  he  does  refuse, 
no  power  has  been  conferred  on  the  federal  courts  to  com- 
pel obedience,'  and  the  governors  of  States  have  often 
refused  compliance  with  the  demand,  when  in  their  opin- 
ion substantial  justice  did  not  require  it.  j^BglW— ^ 
no  douDiTNjqetimes  made  use  of  to  compel  the  settlement 
of  private  demsCnds^;  but  this  is  an  abuse  which  it  Is  spe- 
cially incumbent  on  the  authorities  of  the  State  making 
the  demand  to  guard  against,  and  If^ihe  executive  of  the 
other  State  assumes  to  decide  upon  the  good~  faith  of  the 
demand,  he  takes  upon  himself  a  questionable  responai- 

1  People  V.  Brady,  66  N.  T.  182;  State  v.  Hufiford,  28  Iowa,  891 ; 
Kingsbury's  Case,  106  Mass.  223;  Ex  parte  Cubreth,  49  Cal.  436; 
Commonwealth  v.  Deacon,  10  S.  &  R.  125. 

^  The  ezecative  upon  whom  the  demand  is  made  must  decide 
whether  the  papers  show  the  person  to  be  properly  charged  with  a 
crime,  and  whether  the  person  is  a  fugitive.  If  the  papers  clearly 
show  no  legal  cause  of  detention,  the  courts  may  release  the  person, 
but  how  far  they  may  go  in  reviewing  the  Governor's  determination 
of  the  fact  as  to  the  person  being  a  fugitive  is  not  well  settled.  Rob- 
erts V.  Reilly,  116  U.  8.  80 ;  Ex  parte  Reggd,  114  U.  S.  642. 

>  Johnson  v.  Riley,  13  Ga.  97 ;  State  v  Buzine, 4  Harr.  (Del.)  672 ; 
Matter  of  Vorhees,  32  N  J.  141 ,  Davis's  Case,  122  Mass  824 ,  Matter 
of  Manchester,  5  Cal.  287 ;  Ex  parte  Thornton,  4  Texas,  636. 

*  Kentucky  v.  Dennison,  24  How.  66. 

^  Kentucky  v.  Dennison,  24  How.  66. 
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bility,  with  very  inadeqaatc  means  of  dischfirgiag  it  intelli- 
geatlj  and  justly. 

A  person  brought  into  a  State  on  process  of  extradition 
should  be  held  privileged  from  prosecution  on  any  other 
charge  until  he  has  had  opportunity  to  return  to  the  State 
which  has  surrendered  Mm.^  But  this  privilege  has  not 
always  been  recognized. 

If  the  State  to  which  an  <^ender  has  fled  has  herself 
against  him  some  unsatisfied  demand  of  justice,  it  is  proper 
for  ker  to  probeed  to  enforce  it  before  honoring  a  requisi- 
tion. No  higher Muty  can  be  imposed  upon  her  than  that 
to  satisfy  the  demands  of  her  own  laws.^ 

If  a  person  is  forciUy  abducted  instead  of  sought  by 
^^  formal  demand  upon  theB^tate  where  he  is^  that  State  has 
\  no  right  to  demand  his  relei 

Legidatiofi.  —  The  extradlUon  of  fbgitives  as  between 
the  States  has  commonly  been  >made  under  state  legisla* 
tion,  and  the  States  in  passing  la\s  on  the  subject  appear 
to  have  assumed  that  the  duty  imposed  by  the  Consti- 
tution was  a  state  duty,  performances  of  which  was  to  be 
demanded  by  one  State  and  made  by  tiie  other.  Whether 
this  is  strictly  true,  or  whether,  on  thev  other  hand,  the 
principles  apply  which  govern  in  the  suVrender  of  fugi- 
tives from  service,  and  which  would  exclude  legislation 
by  the  States,*  has  never  been  decided.  Congress,  how- 
ever, at  an  early  day  enacted  that,  *'  Whenever  the  exec- 
utive authority  of  any  State  or  Territory  demtands  any 
person,  as  a  fugitive  from  justicCi  of  the  executive  author- 

1  United  States  v.  Kautcher.  119  U  S.  407 :  Li  re  Cannon.  47 
Mich.  481 ;  Commonwealth  n.  Hawes,  13  Bush  (Ky.),  697  ;  Wharton, 
Confl.  of  Laws,  §  29^.  Contra^  United  States  v.  Lawrence,  13  Blatqli. 
295. 

a  Taylor  u  Taintor,  16  Wall.  866,  Matter  of  Troutman,  24  N.  J. 
684. 

'  Mahon  v.  Justice,  127  U.  S.  700  Nor  does  a  treaty  give  a  right 
of  asylum  so  that  the  federal  government  can  protect  a  kidnapped 
criminal  fVom  prosecution  by  a  State.    Ker  v.  Illinois,  119  \J»  S.  486. 

4  Prigg  V.  Pennsylvania,  16  Pet  58a 
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ity  of  any  State  or  Territory  to  which  such  person  has 
fled,  and  produces  a  copy  of  an  indictment  found,  or  an 
affidavit  made  before  a  magistrate  of  any  State  or  Terii- 
tory,  charging  the  person  demanded  with  having  com- 
mitted treason,  felony,  or  other  crime,  certified  as  authentic 
by  the  Governor  or  chief  magistrate  of  the  State  or  Terri- 
tory from  whence  the  person  so  charged  has  fled,  it  shall 
be  thesduty  of  the  executive  authority  of  the  State  or  Ter- 
ritory to  which  such  person  has  fled  to  cause  him  to  be 
arrested  an^secnred,  and  to  cause  notice  of  the  arrest  to 
be  given  to  the  executive  •  authority  making  such  demand, 
or  to  the  agent  of  such  authority  appointed  to  receive  tiie 
fugitive,  and  to  cahse  the  fugitive  to  be  delivered  to  such 
agent  when  he  shalKappear.  If  no  such  agent  appears 
within  six  months  frono^e  time  of  the  arrest,  the  prisoner 
may  be  discharged."  "^An}'  agent  so  appointed,  who  Cj 
receives  the  fugitive  into  his  N^'ustody,  shall  be  empowered 
to  transport  him  to  the  State  c^r  Territory  from  which  he 
has  fled." »  Nv 

Fugitives  from  Service,  — The  provision  that  **  no  per- 
son held  to  service  or  labor  in  one  St^te,  under  the  laws 
thereof,  escaping  into  another,  shall,  in  consequence  of 
any  law  or  regulation  therein,  be  discharged  from  such  ser- 
vice or  labor,  but  shall  be  delivered  up  on  claim  of  the 
party  to  whom  such  service  or  labor  may  be  due,"  *  was 
intended  for  the  case  of  fugitive  slaves^  and  i^  of  little 
value  or  force  since  slavery  was  abohshed.  The  States 
cannot  legislate  for  the  enforcement  of  this  provision,  but  ^  v 
Congress  may.' 

1  Rev.  Stat.  U.  S..  §§  5278,  5279.  '-     ^ 

a  CoMt.,  Art  IV.,  §  2.  cL  a  ^ 

'  Frigg  i\  Pennsjlvania,  16  Pet.  539«  '^  ^ 
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CHAFfER  XI. 

THE  GUARANTY  OF   REPUBLICAN  GOVERNMENT  TO 

THE  STATES. 

The  Constitution,  —  It  is  imposed  as  a  duty  upon  the 
United  States  to jgnaran^ee  to  every  .^t^ate  in  the  Union  a 
republican  form  of  government.*  The  requirement  sprang 
jQaMIL  &  jcqnyiction  that  governments  of  dissimiTar  princi- 
ples  and  formsTwere  less  adapted  to  a  federal  union  than 
those  which  were  substantially  alike,  and  that  the  super- 
intending government  ought  to  possess  authority  to  defend 
the  system  agreed  upon  against  innovations  which  would 
bring  with  them  discordant  and  antagonistic  principles.* 

The  terms  of  this  provision  ^'.presuppose  a  pre-existing 
government  of  the  form  that  is  to  be  guaranteed.  As 
long,  therefore,  as  the  existing  republican  forms  are  con- 
tinued b3^  the  States,  they  are  guaranteed  by  the  federal 
Constitution.  Whenever  the  States  mav  choose  to  sub- 
stitute  other  republican  forms,  they  haA'e  a  right  to  do  so, 
and  to  claim  the  federal  guaranty  for  the  latter.  The 
only  restriction  imposed  on  them  is,  that  they  shall  not 
exchange  republican  for  anti-republican  constitutions."  • 

What  is  Republican.  —  By;  republican  government  is 
understood  a  government  by  representatives  chosen  by 
the  people  ;  and  it  contrasts  on  one  side  with  a  democracy, 
in  which  the  people  or  community  as  aif  organized  whole 
wield  sovereign  powers  of  government,  and  on  the  other 
with  the  rule  of  one  man,  as  king,  emperor,  czar,  or  sul- 

1  Const.  Art.  IV.  §  4.  »  Federalist,  Nos.  21  and  43. 

s  Federaast,  No.  43. 
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tan,  or  with  that  of  one  class  of  men,  as  an  aristocracy. 
In  strictness  a  republican  government  is  by"  no  means  in- 
consistent  with  monarchical  forms,  for  a  king  may  be 
merely  an  hereditary  or  elective  executive  while  the  pow- 
ers of  legislation  are  left  exclusivel}*  to  a  representative 
body  freely  chosen  by  the  people.     It  is  to  be  observed, 

however,  that  it  is  a  rppifhlioiLn    f^^m^  ^f  gpvprnnr^<>^^   f^^O 

ia  ir%  he  jpmritntj^^^ ;  and  in  the  light  of  the  undoubted 
fact  that  bj'  the  Revolution  it  was  expected  and  intended 
to  throw  off  monarchical  and  aristocratic  forms,  there  can 
be  no  question  but  that  by  a  republican  form  of  govern- 
ment was  intendedagovernment  in  which  not  only  would 
the  people's  representatives  make  the  laws,  and  their  agents 
administer  them,  but  the  people  would  also,  directlj'  or 
indirectly,  choose  the  executive.  But  it  would  by  no 
means  follow  that  the  whole  body  of  the  people,  or  even 
the  whole  body  of  adult  and  competent  persons,  would  be 
admitted  to  political  privileges;  and  in  any  republican 
State  the  law  must  determine  the  qualifications  for  admis- 
sion, to  the  elective  franchise. 

As  the  original  States  must  be  understood  to  have  had 
the  proper  form  of  government  when  the  Constitution  was 
adopted,  so  the  subsequent  admission  of  a  State  to  the 
Union  by  Congreis^must  be  received  as  a  decision  that  its 
constitution  is  not  objectionable. 

Changes  in  Government  —  A  republican  government 
once  established  in  a  State  may  be  endangered  or  set 
aside,  so  as  to  demand  the  action  of  Congress,  under  this 
provision,  in  the  following  several  ways :  — 

Jf^irsL  By  the  hoatile  action  of  some  foreign  power,  in 
taking  military  possession  of  the  territory  ot  a  State  and 
setting  up  some  government  therein  not  established  by  the 
people  themselves.  Such  a  government  would  not  be  re- 
publican, wiiatever  its  form,  because  not  expressing  the 
will  of  the  people  governed,  but  of  the  foreign  power  es- 
tablishing it. 

Second,  By  the  revolutionary  action  of  the  people  them* 
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selves  in  forcibiy  rising  against  the  oonstitoted  anthorilies, 
and  setting  the  government  aside,^  or  attempting  to  do  so> 
for  some  other.  In  this  case  the  United  States  woukl  be 
called  upon  to  act,  whatever  the  foim  of  the  government 
proposed.  Adequate  provision  having  been  made  for 
changes  in  constitutions  under  regular  and  peaceful  forms, 
and  without  resort  to  revolution,  it  is  not  contemplated 
that  revdiution  by  force  shall  ever  be  suffered.  The  theory 
that  the  people  at  will  ma}^  change  their  institutions  is  for 
the  time  subordinated  to  their  constitution,  which  they 
provide  may  be  changed  in  a  certain  specified  mode,  but 
by  implication  agree  shall  not  be  changed  otherwise. 

When  an  attempt  is  made  to  chimge  institutions  in  either 
of  the  modes  above  specified,  it  will  become  the  duty  of  the 
federal  government  to  interpose  and  protect  the  people  of 
the  State  in  their  existing  government  by  the  employment 
of  the  militarj'  force,  to  the  full  extent,  if  need  be,  of  tiiQ 
national  power.^ 

Third.  In  strict  observance  of  the  forms  prescribed  by 
a  state  constitution  for  revising  oi*  amending  it,  it  woukl 
be  possible  for  the  people  of  the  State  to  effect  such 
changes  as  would  deprive  it  of  its  republican  chaiucter. 
Thus  they  might  in  that  manner  set  up  a  monarchy,  or  so 
restrict  suffrage  as  to  deprive  representation  altogether  of 
its  popular  character  ,and  thereby  establish  an  aristocracy ; 
and  it  would  then  become  the  duty  of  Congress  to  inter- 
fere.  But  first  the  question  would  present  itself,  whether 
the  changes  made  are  so  radical  in  their  nature  as  to  ren- 
der the  government  unrepublican ;  and  a  decision  by  Con* 
gress  in  the  negative  would  be  final  and  conclusive  against 
Interference. 

It  is  always  possible  that  Congress  ma}''  assume  changes 
in  state  government  to  be  unwarranted  when  tliey  are  not, 
and  thereupon  interfere  to  overturn  institutions  with  which 
they  have  no  right  to  meddle.    This  is  only  saj'ing  that 

i  Texas  v.  White,  7  Wall  700 ;  Luther  c,  Borden,  7  How.  1. 
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any  power,  however  neceasanr  and  however  well  guarded, 
may  be  abused ;  bat  in  ever^'  State  there  must  be  some 
final  tribunal  for  the  determination  of  all  probable  eon*> 
troversies:  and  as  Congress  is  made  the  final  judge  in 
this  case,  there  can  be  no  appeal  from  its  decinon  except 
tx>  fordUe  resistanoe. 

JReeonstruction^  —  Whenever  a  state  government  has 
^  placed  by  rebellion  or  other  force,  it  will  beccHne 
necessary^tsir^some  existing  authority  to  institute  proceed^ 
ings  for  restorih^it.    The  proper  authority  for  this  pur- 
pose would  seem  to  ISe^he  legislature  of  the  Union.    As 
in  the  case  of  TerritorieSf^'^iC^the  people  of  the  State  by 
spontaneous  action  sboiikl  origiiiat^an  unexceptionable 
government  for  themselves,  it  might  1^ recognized,  ando 
the  State  admitted  to  repa*esentation  under"nt....But  ur>- 
prevent  confusion  some  enabling  action  woiUJi'^'ge^Ki^y  \^ 
be  found  advisable,  if  not  absolutely  essential.         ^^"^^  - ' 

Conflicting  Claims  to  Government.  — =^Wben  a  dispute      ^*" 
arises  respecting  whether  a  particular  instrument  has  be- 
come estabtished  as  the  constitution  of  a  State,  and  there 
are  pai*ties  claiming  under  and  in  oppositicMi  to  it,  or  when 
the  executive  or  legislative  offices  of  a  State  are  the  sub- 
ject of  contest,  it  is  always  supposed  that  there  exists       / 
within  the  State  itself  proper,  legitimate,  and  effectual  au-     / 
thority  for  determining  the  contest    It  is  not  the  business^ 
of  the  federal  authority  to  interfere  in  "siicE  cases, ' unless 
regularlj*  called  upon  to  give  protection  against  violence. 
Such  contests  must  be  settled  by  the  state  judicial  tribu- 
nals when  the  case  is  such  as  to  admit  of  it,  or  by  the 
legislature,  or  even  by  the  acquiescence  of  the  people  in 
the  claims  of  one  of  the  parties ;  and  the  federal  govern- 
ment should  accept  the  settlement  as  final.     The  federal 
authorities  can  have  no  concern  with  questions  of  regular- 
\iy  in  state  proceeding,  or  with  questions  of  what  is  proper 
or  just  in  state  affairs.    Neverthelei^ jn_the  case  of  a  dis- 
puted state  government  it  mav  become  necessary  for  tEe 
political  departments  of  the  United  States  government,  in 
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the  performance  of  their  own  duties,  to  recognize  one  of 
the  two  as  rightful ;  and  when  this  takes  place  the  recog- 
nition will  bind  the  government  of  the  United  States  in  ail 
its  departments,  and  also  the  people.^ 

Invasion  and  Insurrection,  —  The  United  States  are 
also  required  tfi  protect  each  State  ajgainst  invasion,  and, 
on  application  of  the  legislature,  or  of  the  executive  when 
the  legislature  cannot  be  convened,  against  domestic  vio- 
lence.^   Thj^  ftrtif>if> ,  na  hafl  H^^oy^  fniijr  gaid,  bccomcs  au 

immense  acquisition  of  strength  and  additional  force  to 
the  aid  of  an}'  state  government  in  case  of  internal  rebel- 
lion or  insurrection  against  lawful  authority ;  while,  on  the 
other  hand,  by  the  requirement  ot  a  demand  for  aid  every 
pretext  for  intermeddling  with  the  internal  concerns  of  any 
State,  under  color  of  protecting  her  against  unlawful  vio- 
lence, is  taken  away.' 

Titles  of  Nobility.  —  The  States  are  prohibited*  as 
Congress  is,  from  bringing  an  anti-republican  feature  into 
American  institutions  b}'  the  grant  of  titles  of  nobility.* 
The  prohibition  executes  Itself,  as  the  titles,  should  a  grant 
be  attempted,  would  be  simply  void. 

1  Lutlier  t;.  Borden,  7  How.  1. 

2  Const.,  Art.  IV.  §  4 ;  Federalist,  No.  43. 

*  1  Tuck.  Bl.,  App.  867.  «  Const.,  Art  I.  §  10,  cl.  1. 
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CHAPTER  XII. 

THB  AMENDMENTS  TO  THE  CONSTITUTION. 

Amendments  adopted.  —  The  Constitution  provides  a 
simple,  easy,  and  peaceful  method  of  modifying  its  own 
provisions,*  in  order  that  needed  reforms  may  be  accepted 
and  violent  changes  forestalled.  Fifteen  amendments  have 
already  been  made.  The  most  of  these  have  for  their 
object  to  give  new  rights,  or  further  protection  to  rights 
before  existing.  The  eleventh  amendment  merely  im- 
poses a  restriction  upon  the  federal  judicial  power,  so^  as 
to  exclude  from  it  all  cognizance  of  suits  against  States 
brought  by  citizens  of  other  States  or  citizens  or  subjects 
of  foreign  states  \  and  tho^BSl&b  introduces  a  change  in 
the  mode  of  making  choice  of  President  and  Vice-Presi- 
dent. The  fi][^t  ten  amendments  ftnd  the  l^at  three  natu- 
rail}'  arrange  themselves  in  two  classes,  each  of  which,  by 
its  subject-matter  and  purpose,  is  distinctly  referable  to  a 
particular  period  in  thejx)nstitutional  history  of  the  coun- 
try. One  class  consists  of  those  which  impose  limitations 
on  the  powers  of  the  several  departments  of  the  federal 
government,  with  a  view  more  completely  to  protect  the 
liberties  of  the  people  and  the  reserved  rights  of  the  States ; 
and  the  other  is  confined  ik  the  main  to  taking  from  the 
States  the  power  to  oppress  particular  classes  of  the  peo- 
ple, to  discriminate  unjustly  between  classes,  and  to  take 
away  such  rights  as  are  fundamental.  The  first  ten  be« 
long  to  the  one  class,  and  the  last  three  to  the  other. 

1  Const.,  Art  V. 
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77ie  First  Ten  Amendments.  —  The  ten  amendments 
the  purpose  of  which  was  to  establish  guaranties  against 
an  abuse  of  the  powers  which  had  been  granted  to  the  gen- 
eral government,  were  adopted  in  pursuance  of  recom- 
mendations by  state  conventions  when  giving  assent  to 
the  Constitution.*  They  all  sprung  from  a  distrust  of 
power  remote  from  the  people^  —  a  distrust  which  the 
colonial  experience  had  inculcated,  and  which  the  events 
leading  to  the  Revolution  had  intensified.  The  central 
government.  In  exchanging  the  Articles  of  Confederation 
for  the  Constitutkm^  was  receiving  an  immense  accession 
of  power,  and  it  was  possible  to  abuse  this  |X)wer  to  the 
oppression  of  the  citizen,  and  to  the  destruction  of  rights 
in  the  States  which  had  never  been  surrendered.  Up  to 
that  time  the  States  were  the  special  objects  of  the  regard 
and  affection  of  their  people  respectivelj".  They  had  en- 
joyed liberty  and  a  large  measure  of  prosperity  under 
state  laws,  they  held  their  property  and  protected  them- 
selves in  their  domestic  relations  under  the  same  laws, 
and  when  oppression  had  come  and  grown  until  it  seemed 
intolerable,  its  source  was  to  be  traced  to  a  distant  au- 
thority, which  overruled  or  diaplaeed  the  local  laws  and 
took  away  the  protection  tliey  would  have  given.  Jeal- 
ousy of  ccntralizatioa_3igas_  therefore  a.  strong  if  not  a 
paramount  sentiments  and  it  found  expression  in  ^ese 
amendments,  in  which  it  is  declared  that  certain  enumer- 
ated  liberties  of  the  people  shaJl  not  be  taken  away  or 
abridged  ;  that  the  enumeration  in  the  Constitution  of  cer- 
tain rights  should  not  be  construed  to  deny  or  disparage 
others  retained  hy  the  people ;  and  that  the  powers  not 
delegated  to  the  United  States  b}^  the  Constitution,  nor 
prohibited  by  it  to  the  States,  were  reserved  to  the  States 
respectively,  or  to  the  peq^le.  ^^^I^>w^ 

The  Last  Three  Amendments.  —  In  the  lapse  of  ninety         ^ 
years,  a  stage  in  political  history  is  readied  in  which  the 

^  They  were  ratified  by  a  sufficient  number  of  the  States  to  secure 
their  adoDtion  before  December  15, 1791- 


AMENDMENTS  TO  THE  CONSTITUTION.         209 

fears  and  anxieties  of  the  people  took  a  new  direction.     In 
rapid  succession  one  State  after  another  in  one  third  of  the         ^^^ 
Union  had  rejected  and  thrown  off  the  federal  authority,       ^^  <^ 
and  it  had  only  been  restored  through  a  war  prosecuted  J^- 

on  both  sides  with  great  bitterness  and  with  enormous  '4.  \ 

destruction  of  life  and  property.     The  temporary  displace-  ^ 

ment  of  federal  power  had  been  accomplished  b}^  the  action 
of  the  States  in  their  corporate  capacity,  and  the  admira- 
ble system  of  self-government  had  naturally  and  most 
effectively  co-operated  in  the  action.  Wide  divergences 
in  sentiment  regarding  matters  of  internal  policy,  ripening 
into  gi  eat'  estrangement  of  feeling  between  the  sections, 
had  led  to  the  disruption,  and  when  the  exhausting  war 
was  over  the  same  divergence  in  sentiment  and  a  like  es- 
trangement in  feeling  still  prevailed,  and  were  now  found 
to  centre  on  the  policy  to  be  adopted  for  restoring  and 
strengthening  the  shattered  fabric  of  government.  The 
s^ntimenli  of  "°^'onii^  "r^^y  ^"^  »«»/^»«i»i.r.ri  ^j^  \\^^  fiflfj/til 
arms  the  flepti,r"f^?^t  of  devotion  to  State  and  section,  and, 
though  the  struggle  was  over,  the  causes  to  some  extent 
remained,  and  might  possibly  produce  like  fruit  in  the 
future.  It  had  been  found  in  vain  that  the  federal  author- 
ities held,  and  the  federal  courts  decided,  that  under  the 

Constitution  q^^tjat/*  haH   no  rio-ht,   t^  lyithHraw    fr/^m    \\^o 

Unionj  it  was  undeniable  that  for  a  time  certain  of 
the  States  had  succeeded  in  severing  their  relations  and 
setting  up  a  new  government;  and  though  the  federal 
authority  had  demonstrated  that  it  had,  under  the  Consti- 
tution, ample  power  for  self-defence  and  protection,  it  was 
deemed  wise  andprndpnt  tQ. regiiire,  fhft  ^%\^^  to  ^MTF^i;:  / 
^I.tUe  institution  that  was  the  immediate  occasion  of  the 
g'^vil  Yl%^'  as  well  as  the  power  to  deal  unjustly  and  par- 
tially with  classes  of  the  people  against  whom  there  might 
be  jealousies,  prejudices,  or  antipathies,  growing  out  of 
the  struggle  through  which  the  country  had  passed,  or  out 
of  some  of  the  antecedent  or  concomitant  circumstances. 
While,  iherefore,  the  first ^mendmentsjyerejbr  the  pur* 

14 
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pose  of  keeping  the  central  power  within  due  limits,  at  a 
time  when  the  tendency  to  centralization  was  alarming  to 
many  persons,  the  last  were  adopted  to  im|:K)se  new  re- 
atralnts  on  state  sovereignty,  at  a  time  when  state  powers 
had  nearly  succeeded  in  dfiatroyina  {.he  national  sover- 
eignty.  * 

Justice  of  the  Amendments,  -^  Of  these  amendments  it 
may  be  safely  affirmed  tball  ihe  first  ten  tool^  from  the 
Union  no  power  it  ought  ever  to  have  exercised,  and  that 
the  last  three  required  of  the  States  the  surrender  of  no 
power  which  any  free  government  should  ever  emplo}*.^ 
if  the  thirteenth,  fourteenth,  and  fifteenth  amendments  are 
subject  to  any  just  criticism,  it  must  concern  not  what  the 
States  are  required  to  surrender  so  much  as  the  incidental 
expansion  of  federal  legislative  and  judicial  power. 

JSow  adopted.  —  It  is  a  valuable  tribute  to  the  general^ 
exjcellepcy  of  the  Constitution  that  no  convention  for  Its 
revision  has  ever  been  convened,  nor  indeed  ever  very 
seriously  proposed  except  at  a  time  immediately  before 
the  civil  war,  and  when  a  settlement  of  existing  contro- 
versies in  that  mode  seemed  to  most  people  an  impossi- 
bility. AlLlhe  amendments  orij^inated  in  Congress,  were 
proposed  by  Congress  to  the  States,  and  by  the  States 
were  ratified.  The  questions  which  their  proposal  raised 
were  in  the  main  political,  but  there  were  twn  gpftati^pa  yf 
iaw  of  no  little  importance  and  nicety.  Neither  of  these^ 
however,  received  authoritative  settlement,  because  in  the 
end  such  a  settlement  became  unnecessary.  These  ques- 
tions were  the  following :  — 

1      ThejConstitution '  requires  for  the  adoption  of  any 

^  These  amendments  were  declared  adopted  as  follows  the  thir- 
teenth. Dec  18,  1865;  the  fourteenth,  July  28, 1868;  and  the  fifteenth, 
March  30, 1870. 

*  Those  who  claim  that  emancipated  slaves  should  be  paid  for 
have  generally  agreed  that  the  United  States,  and  not  the  States, 
should  make  the  payment. 

•  Const.,  Art.  V. 
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proposed  amendment  that  M  shall  be  ratified  by  the  ]egi^ 
latures  or  conventions  of  three  fourths  of  the  States*  At 
the  time  when  amendments  were  first  nroposed  some  of 
the  States  had  not  been  restored  to  their  normal  and  con^ 
stitutional  relations  to  the  Union,  and  had  not  been  ad- 
mitted to  representation  in  Congress.  Until  they  should 
be,  it  was  by  no  means  certain  that  the  assent  of  three 
fourths  of  all  the  States  could  be  obtained  to  any  amend- 
ment, and  the_g||^|]|J2g^as  made  whether  States  not  then 
holding  their  constitutional  reFallons  lo  tKeTotriers  in  the 
Union  were  to  be  counted  at  all.  ^rtunately,  in  the 
delay  that  occurred  while  rati^catfon  was  in  progress, 
enough  of  the  States  were^admitted^to  representation  in 
Ck>ngress,  and  joined   in  the  ratification,>^Jo  render^  the 

2.    Two  States  after  giving  their  consent  to  the  four- 
teenth amendment,  afterwards,  but  before  tturee  fourths  of 
all  had  ratified,  through  their  legislatures  declared  the  con-  ^ 
sent  withdrawn.^     It  was   scarcely   pretended   that  this  i^.  ;^ 
could  have  been  done  if  the  proper  majority  of  the  States  ' 
had  previously  ratified ;  but  It  was  insisted  that  it  might        "^ 
be  done  at  any  time  before  the  amendment  had  become 
incorporated  in  the  Constitution.     This  question  also  was 
rendered  immaterial,  and  in  the  same  way  with  the  other. 
It  is  interesting,  however,  to  note  that,  in  a  somewhat 
analogous  case,  M  ^"i  fefin  rPP^^^HIv  ^fflri^^  ^*^»^  ^^"- 
aeat^nce^iyen  is  given  fin ajj}-.     Where  bj^statute  a  munl^ 
clpality  is  permitted^  with  the  consent  of  a  majoHiyof  its 
electors,  to  raise  exceptional  taxes  or  assume  exceptional  o 
burdens,  an  election  once  held  which  results  in  a  favorable     \ 
vote  Is  conclusive      If,  however,  the  first  election  results      ^ 
in  a  majority  against  the  proposal,  and  there  is  nothing  in        ? 

^  The  two  States  were  Ohio  and  New  Jersey.    New  York  declared 
her  consent  to  the  fifteenth  amendment  withdrawn  under  like  circum-  ''- 

stances.    Oregon  made  a  like  declaration  in  respect  to  the  fourteenth 
amendment,  some  time  after  the  proclamation  of  the  Secretary  of  ' 

State  announcing  its  ratification. 
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the  law  which  negatives  the  right  to  vote  again,  the  case 
stands  as  if  no  election  had  been  had,  and  the  sense  of 
the  people  may  be  taken  again  and  again»  and  a  favorable 
vote  at  the  last  election  is  as  effectual  as  if  it  had  been 
obtained  at  first' 

^  Woods  0.  Lawrence  County,  1  Black  386 ;  Woodward  if.  Super- 
Yisors,  2  Cent  Law  Jour.  396 ;  Society  for  Savings  i\  New  London. 
29  Conn.  174 ;  Supervisors  <>.  Gaibraith,  99  U.  S.  2i4. 
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CHAPTER  Xm. 
CIVIL  RIGHTS  AND  THEIR  GUARANTIES. 

%(Z~r  Section  L  —  Religious  Liberty. 

The  Constitution.  —  ThfiL-JConatitHiaQn  .as  origipally 
juiopted  declared  that  ''no  religious  test  shall  ever  be 
required~as  a  qualification  to  any  office  or  public  trust 
nnder  the  United  States."  *  By  amendment  it  was  flir* 
ther  provided  that  *'  Congress  shall  make  no  law  respect- 
ing an  establishment  of  religion,  or  prohibiting  the  free 
exercise  thereof."  *  Both  these  provisions,  it  will  be  seen, 
yp  ]i^itf^tr^«  "PT"^!^,^  powers  of  ronorj-ftfia  only.  Nei- 
ther the  original  Constitution  nor  any  of  the  early  amend- 
ments undertook  to  protect  the  religious  liberty  of  the 
people  of  the  States  against  the  action  of  their  respective 
state  govesnments.  The  fourteenth  amendment  is  per- 
haps broad  enough  to  give  some  securities  if  they  should 
^,  be  needful. 
^^^^^t'^Skiitablishment  of  Religion, —  By  establishment  of  re- 
ligion l^^^qjeant  the  setting  up  or  recognition  of  a  state 
church,  or  aW^t  the  conferring  upon  one  church  of  spe- 
cial favors  and  adjutages  which  are  denied  to  others.' 
It  was  never  intendeds^  the  Constitution  that  the  gov- 
ernment should  be  prohil^H^  from  recognizing  religion, 
or  that  religious  worship  should^^ver  be  provided  for  in 
cases  where  a  proper  recognition  ^vDivine  Providence  in 
the  working  of  government  might  seera^^^require  it,  and 
where  it  might  be  done  without  drawing  an^Simdious  dis- 
tinctions between  different  religious  beliefs,  orgabi^ations, 

1  Consty  Art.  YI  d.  8.  ^  Const.,  Amendment  1. 

«  1  Tuck.  Bl.  Com.,  App.296 ;  2  Ibid.,  App.,  Note  G. 
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or  sects.  The  Christian  religion  was  alwaj's  recognized 
in  the  administration  of  the  common  law ;  and  so  far  as 
that  law  continues  to  be  the  law  of  the  laud,  the  funda- 
mental principles  of  that  religion  must  continue  to  be  rec- 
ognized in  the  same  cases  and  to  the  same  extent  as 
formerly.  The  propriety  of  making  provisions  for  the 
appointment  of  chaplains  for  the  two  houses  of  Congress, 
and  for  the  army  and  navy,  has  been  sometimes  ques- 
tioned ;  but  the  general  sentiment  of  the  country  has  ap- 
proved it,  and  the  States  make  corresponding  provision 
for  legislative  bodies  and  state  institutions.  The  federal 
legislation  has  never  gone  farther ;  it  has  never  undertaken 
to  prescribe  a  religious  test  for  any  purpose.  Neither  has 
it  ever  assumed  the  authority  to  prohibit  the  free  exercise 
of  religion  anywhere.  But  the  freedom  of  religion  cannot 
be  extended  to  prevent  the  punishment  of  crimes.  Poly- 
gamy and  bigamy  are  crimes  none  the  less  because  en- 
couraged by  the  teachings  of  a  religious  sect  "  To  call 
their  advocacy  a  tenet  of  religion  is  to  offend  the  common- 
sense  of  mankind."  * 

State  Guaranties,  —  With  the  exception  of  the  provis- 
ions above  made,  the  preservation  of  religious  liberty  is 
left  to  the  States,  and  these  without  exception  have  con- 
stitutional guaranties  on  the  subject.  In  the  main  these 
are  alike,  and  they  may  be  summed  up  as  follows :  — 

1.  The}'  establish  a  system,  not  of  toleration  merely,  but 
of  religious  equality.  All  religions  are  equally  respected 
by  the  law ;  one  is  not  to  be  favored  at  the  expense  of 
others,  or  to  be  discriminated  against,  nor  is  any  distinc- 
tion to  be  made  between  them,  either  in  the  laws,  in 
positions  under  the  law,  or  in  the  administration  of  the 
government 

1  "  Whilst  legrislation  for  the  eetahlfshment  of  a  religion  is  forbid- 
den and  its  free  exercise  permitted,  it  does  not  follow  that  everything 
which  may  be  so  called  can  be  tolerated.  Crime  is  not  the  less  odious 
because  sanctioned  by  what  any  particular  sect  may  designate  as  re- 
ligion."   Field,  J.,  Davis  v.  Season,  183  U.  8  833. 
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2.  They  exempt  all  persons  from  oompolsorj  supporl 
of  religious  nvorship,  and  from  compulsory  attendance  upon 
the  same. 

3.  They  forbid  restraints  upon  the  free  exercise  of  re- 
ligion  according  to  the  dictates  of  conscience,  or  upon  the 
free  expression  of  religious  opinions.^ 

These  sire  adopted  as  fundamental  principles.  No  man 
in  teligious  matters  is  to  be  discriminated  against  b}'  the 
law,  or  subjected  to  the  censorship  of  tlie  State  or  of  any 
public  authority ;  and  the  State  is  not  to  inquire  into  or 
take  notice  of  religious  belief  or  expression  so  long  as  the 
citizen  performs  his  duty  to  the  State  and  to  his  fellows, 
and  is  guilty  of  no  breach  of  public  morals  or  public 
decorum.* 

JBlasphemy^  <tc.  —  But  the  courts  of  the  Union  and 
of  the  States,  in  administering  the  common  law,  find  it 
necessar}*  to  take  notice  that  the  prevailing  religion  of  the  ( 

country  is  Christian,*  and  that  because  of  that  fact  certain 
conduct  may  constitute  a  breach  of  public  decorum,  and 
therefore  be  illegal,  though  it  might  not  be  where  a  differ- 
ent religion  prevailed.  The  law  of  blasphemj'  depends 
largely  for  its  definition  and  application  upon  the  generally 
accepted  religious  belief  of  the  people ;  and  in  the  law  of 
contracts  man}'  provisions  might  be  found  to  be  illegal  in 
a  Christian  countrj'  which  would  be  enforced  where  the 
Mohammedan  or  some  other  form  of  religion  prevailed. 
Questions  of  public  polic}-,  as  they  arise  in  the  common 
law,  must  always  be  lai^ely  dependent  upon  the  prevailing 
S3'stem  of  public  morals,  and  the  public  morals  upon  the 


^  In  State  v.  District  Board,  76  Wis.  177,  the  mere  reading  of  the 
King  James  version  of  the  Bible  in  the  public  schools  was  held  to 
yiolate  provisions  like  the  above.  For  a  discussion  of  kindred  cases, 
see  note  to  this  case  in  29  Am.  Law  Register,  321,  and  compare 
Moore  v.  Monroe,  64  Iowa,  867,  where  it  was  held  that  such  reading 
did  not  make  the  school  a  place  of  worship. 

2  Cooley,  Const.  Lim.,  ch.  13. 

s  Yidal  V.  Girard's  Executors,  2  How.  127. 
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prevailing  religious  belief.'  Legislation  may  also  recognize 
the  general  religious  sentiments  of  the  people  in  the  police 
reguli^tions  it  establishes  and  in  the  statutory  offences  it 
defines\  Thus,  it  may  prohibit  secular  employments  on 
the  firstVlay  of  the  week,  that  day  being  observed  as  a  day 
of  rest  and  worship  by  rehgious  people  generally  ;  *  and  it 
may  condemn  and  provide  for  the  punishment  of  any  con- 
duct which  isycondemned  by  the  common  voice  of  Christian 
nations,  thoug\admitted  elsewhere,  such  as  cruel  sacrifices, 
the  practice  of  ppiygamy,  &c.*  And  it  may  require  that 
all  religious  worsm^  and  observances  shall  be  conducted 
in  accordance  with  ly^e  ordinary  rules  of  order,  and  pun- 
ish whatever  extravagances  tend  to  a  breach  of  the  public 
peace.  But  even  the  lat^  of  blasphemy  must  be  so  admin- 
istered as  to  preserve  liberty  of  discussion  and  argument 
upon  the  most  vital  points^ 

Exemptions.  —  Whether  or  not  it  be  wise  or  politic  to 
exempt  the  property  used  for  religious  purposes  from  tax- 
ation, ag  is  commonly  done,  i\  cannot  be  said  to  be  in 
a  legal  sense  unconstitutional  ti^  do  so.  As  has  before 
been  said,  the  selection  of  subjects  for  taxation  is  always 
a  matter  of  policy,  and  the  legislation  will  exempt  from 
the  burden  such  as  a  general  regard  tbi  the  interests  of  the 
political  community  may  seem  to  rendeV  advisable.*  If  it 
be  unwise  or  unjust,  legislation  must  Correct  the  evil. 
But  exemptions,  to  be  vahd,  must  be  impartial  as  between 
sects.  \ 

\ 
'  People  V.  Ruggles.  8  Johns.  (N.  T.)  290 :  Common we^th  v.  Knee- 
land,  20  Pick.  (Mass.)  206 ;  Stale  ».  Chandler,  2  Hair.  (DebJ  563. • 

»  Commonwealth  v.  Wolf,  3  S.  &  R.  (Penn.)  48 ;  Froli^stein  i. 
Mobile,  40  Ala.  726.  \ 

8  Spear,  Religion  and  the  State,  316-318.  \ 

*  People  V.  Ruggles,  8  Johns.  (N.  Y.)  290,  293.  \  ^ 

^  But  such  exemptions  are  mere  favors ;  they  are  to  be  strictly    T 
construed.     Matter  of  Mayor,  &c.  of  New  York^  11  Johns.  (N.  Y.)y7 ;   f 
Broadway  Baptist  Church  v,  McAtee»  8  Bush  (Ky.),  508.    And  they  /  " 
may  be  repealed.    Christ  Church  i;^  Philadelphia,  24  How  300.      \  r-^* 
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SscnoM  n.  —  Sbcuritt  of  the  Dwelling,  and  of 

Person  and  Papers. 

Quartering  Soldiers^  dhc,  —  The  third  article  of  the 
flineiidments  provides  that  '*  no  soldier'  sbaTTTm  time  o 
peace,  be  quartered  in  any  house  without  the  consent  of 
the  owner ;  nor  in  time  of  war  but  in  a  manner  to  be  pre- 
scribed by  law."  The  evil  at  which  this  is  aimed  has  been 
so  long  unpractised  in  this  country,  that  it  is  difficult  to 
suggest  to  the  mind  the  possibility  that  security  against  It 
may  be  necessary  in  a  country  governed  by  settled  princi- 
ples of  law.     Nevertheless,  a  declaration  of  the  indefeasi* 

/O ide^right  of  the  citizen  can  never  be  wholly  needless. 

^^"s^.  Soldiers  will  be  quartered  upon  the  people,  if  at  all, 
undefiN^  orders  of  a  superior,  and  either  because  of 
some  suj^^sed  imperious  necessity,  or  in  order  to  annoy 
and  injure  tm^e  who  are  compelled  to  receive  them.  The 
plea  will  alwaysH^  that  of  necessity  ;  but  this  can  never 
be  a  truthful  plea  ii^^me  of  peace,  and  if  the  necessity  is 
likely  to  arise  in  time  oC  war,  the  first  principles  of  justice 
demand  that  it  should  be^ovided  for  hy  law,  and  limita- 
tions and  restraints  imposeisL  At  best  it  is  an  arbitrary 
proceeding  :  it  breaks  up  the  quiet  of  home ;  it  appropri- 
ates the  property  of  the  citizen  to  the  public  use  without 
previous  compensation,  and  withoiuNassurance  of  compen- 
sation in  the  future,  unless  the  law  shall  have  promised 
it.  It  is  difficult  to  imagine  a  more  tenable  means  of  op- 
pression than  would  be  the  power  in  tha^xecutive,  or  in 
a  military  commander,  to  fill  the  house  oXan  obnoxious 
person  with  a  company  of  soldiers,  who  shall  be  fed  and 
warmed  at  his  expense,  under  the  direction  oC,,an  officer 
accustomed  to  the  exercise  of  discretionary  ''authority 
within  the  limits  of  his  command,  and  in  whose  presence 
the  ordinary  laws  of  courtesy,  not  less  than  the  rules  of 
law  which  protect  person  and  property,  may  be  made  to 
bend  to  whim  or  capnce.^    Such  oppressions  were  fresh 

^  Cooley,  Const.  Lim.,  6th  ed.,  878. 


^  / 
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in  the  minds  of  the  people  when  the  Declaration  of  Inde- 
pendence was  nukde,  and  they  then  denounced  what  they  /i 
prohibited  by  this  amendment.     It  is  propejL^to  add  that   , 
this  protection  has  no  application  in  time  of  wa!''~to^4be    '^ 
enemies  of  the  country. 

UnredsonahU  Searches  and  Seizures,  —  The  fourth^ 
artip.l&.ia£.tbe  amendments  has  in  view  invasions  of  right 
which  are  more  frequent,  and  of  which  others  may  be 
guilty  besides  those  who  command  the  military  force  of 
the  State.  Most  commonly,  perhqps,  they  consist  in  a 
digrggard^  of  thjaiL JOPaxim  ^  of  constitutional  law  which  finds 
expression  in  the  common  saying  that  every  man's  house  fs 
his  castle,'  The  meaning  of  this  is  that  every  man^hdii* 
the  protection  of  the  laws  ma^  close  the  door  ot  his  habi* 
tation,  and  defend  his  privacy  in  it,  not  against  private 
individuals  merely,  but  against  the  officers  of  the  law  and 
the  state  Itself.  The  amenj meg t^gclareg^ that  *'  The  right 
of  the  people  to  be  secure  in  their  persons,  houses,  papers, 
and  effects,  against  unreasonable  searches  and  seizures, 
shall  not  be  violated ;  and  no  warrants  shall  issue  but 
upon  probable  cause,  supported  by  oath  or  affirmation, 
and  particularly  describing  the  place  to  be  searched,  and 
the  persons  or  things  to  be  seized." 

The  latter  clause  of  the  amendment  sufficiently  indicates 
the  circumstances  under  which  a  reasonable  search  and 
seizure  may  be  made.  Firsts  a  warrant  must  issue  *  and 
this  implies,  (a)  a  law  which  shall  point  out  the  circum- 
stances and  conditions  under  which  the  warrant  may  be 
granted ;  ( ^)  a  court  or  magistrate  empowered  by  the 
law  to  grant  It;  (c)  an  officer  to  whom  it  maj^  be  issued 
for  senice.  Second,,  a  showing  of  probable  cause ;  by 
whi(-h  Is  meant  the  production  of  satisfactory  evidence  to 
the  court  or  magistrate,  («)  showing  that  a  case  exists  in 
which  the  Issue  of  a  warrant  would  be  justified  by  the  law ; 
(b)  pointing  out  the  place  to  be  searched,  and  thejpersons 
or  thingg  to  ie. seized  if  they  shall  be  found  there.  Thirds 
a  particular  description^  in  the  warrant,  of  place,  persooy 
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or  things  sufiScient  to  guide  the  officer  in  executing  it. 
Nothing  less  than  this  can  be  sufficient.^ 

The  law  providing  for  search-warrants  should  be  liimted 
to  cases  of  actual  crime,  in  which  the  thing  which  was  the 
subject  or  the  instrument  of  the  crime,  or  the  supposed 
criminal,  is  concealed,  or  supposed  to  be  concealed,  on  in* 
dividual  premises.  The  following  are  the  most  frequent 
cases:  for  BTQBgyty  stolen,  and  the  supposed  thief;  for  ^^^ 
property  brought  into  the  country  in  violation  of  the  ^s 
mvMin^^fewa^^  and  the  supposed  asUiggj^>  ^or  imple-  ^. 
ments  of  ga.n>|ng  ?^u|ftwfplly  kept ;  and  for  llguors  uulaw- 
fully  stored  for  sale.  No  doubt  the  ri^ht  of  search  maylSe 
extended  by  statute  to  other  offences ;  but  any  search  to 
obtain  evidence  of  an  intent  to  commit  a  crime  can  never 

-  ^^  be  legalized.* 

X  ^7}  ^^  The  warrant  must  be  executed  by  a  search  in  the  very 
"^  '  place  described,  and  not  elsewhere  ;  the  service  should  be 
made  in  the  da3'-time,  and  without  the  presence  of  a 
crowd  of  people ; '  and  the  subject  of  the  search  must  be 
brought  before  the  court  or  magistrate,  to  be  disposed  of 
according  to  law.*  If  the  officer  obeys  the  comman4_of_ 
his  warrant,  and  is  guilty  of  no  excess  or  departure,  he  is 
protected,  even  though  the  search  proves  to  be  fruitless 
and  the  showing  of  cause  unfounded. 

Without  a  searcfa-wan'ant  the  doors  of  a  man's  dwelling 
may  be  forced  for  the  purpose  of  arrestirig'a'pefso'nTcnown 
to  be  therein,  for  treason,  felotiy,  or  "breach  of  the  peace, 
or  in  order  to  dispossess  the  occupant  when  another,  by 
the  judgment  of  a  competent  court,  has  been  awarded  the 
possession.  In  extreme  cases  this  maj'  also  be  done  for 
the  enforcement  of  sanitary  and  other  police  regulatious ; 

i  Bishop,  Crim.  Procedure.  §§  240-246. 

2  Wilkes's  Case,  2  Wils.  161,  and  19  State  Trials,  1405,  Broom, 
Const.  Law,  613 ;  De  Lolme,  Const  of  England,  ch.  18. 

»  2  Hale,  P.  C.  160 ;  Arch.  Cr.  Law,  7th  ed.,  145. 

*  Fisher  v.  McGirr,  1  Gray  (Mass.),  1 ;  Green  v.  Briggs,  1  Curt  311  i 
Hey  Sing  Jeck  v.  Anderson,  67  Cal.  261.  • 


XI 


220  CONSTITUTIONAL  LAW. 

bat,  in  general,  the  owner  may  close  the  outer  door  against 
an}^  unlicensed  entry,  and  defend  it  even  to  the  taking  of 
life  if  that  should  become  necessary.^ 

The  protection  of  the  Constitution  is  not,  however,  con- 
fined  to  the  dwelling-house,  but  it  extends  to  on<^/s  person 
and^gapers"  wherever  fheymay  be.    It  is  jiislly  asuuUlSCh 
that  every  man  may  have  secrets  pertaining  to  his  busi-  l/X^' 
ness,  or  his  family  or  social  relations,  to  which  his  books, 
papers,  letters,  or  journals  may  bear  testimony,  but  with  ^ 

which  the  public,  or  any  individuals  of  the  public  who  may 
have  controversies  with  him,  can  have  no  legitimate  con- 
cern ;  and  if  the}'  happen  to  be  disgraceful  to  him,  they 
are  nevertheless  his  secrets,  and  are  not  without  justifiable 
occasion  to  be  exposed.*  Moreover,  it  is  as  easy  to  abuse 
a  search  for  the  purpose  of  destroying  evidence  tliat 
might  aid  an  accused  party,  as  it  is  for  obtaining  evidence 
that  would  injure  him,  and  the  citizen  needs  protection  on 
the  one  ground  as  much  as  on  the  other.  Even  a  search- 
vacraxy^to  seize  private  papers,  letters,  and  memoranda, 
must  be  wholly  unwarranted,  except  possiblv  in  cases  of 
frauds  upon  the  revenue,  where  the  papers  to  be  searched 
for  have  been  the  agencies  or  instruments  by  means  of 
which  the  frauds  have  been  accomplished  or  aided.* 

^  Bohannon  v.  Commonwealth,  8  Bush  (Ky.),  481 ;  8.  c.  8  Am. 
Bep.  474 ;  Pond  v.  People,  8  Mich.  150. 

2  Cooley  on  Torts,  2nd  ed.  846. 

•  The  seizure  of  the  papers  of  Algernon  Sidney,  which  were 
made  use  of  as  the  means  of  convicting  him  of  treason,  and  of  those 
of  Wilkes  about  the  time  that  the  controversy  between  Great  Britain 
and  the  American  Colonies  was  assuming  threatening  proportions, 
was  probably  the  immediate  -  occasion  for  this  constitutional  pro- 
vision. See  Leach  v.  Money,  Burr.  1742 ;  b.  c.  1  W.  Bl.  565^  19  State 
Trials,  1001  and  Broom,  Const.  Law,  625 ;  Entick  v.  Carrington, 
2  Wils.  275;  8.  c.  19  State  Trials,  1030,  and  Broom,  Const.  Law, 
558 ;  May,  Const.  Hist,  ch.  10 ;  Trial  of  Algernon  Sidney,  9  State 
Trials,  817. 

This  whole  matter  is  learnedly  and  elaborately  discussed  in 
United  States  v.  Boyd,  110  U.  S.  616,  where  the  question  arose  upon 
a  revenue  statute  providing  that  in  case  of  an  action  against  an  im- 
porter a  certain  paper  should  on  notice  be  produced  by  him,  or  it* 
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General  Warrants.  — A  generad  warrant  is  one  which 
either,  (1)  describes  or  names  no  offender,  but  leaves  the 
ministerial  officer  to  discover  and  apprehend  at  discretion  ; 
or  (2)  describes  no  place  to_  be  searched,  but  gives  the 
officer  unlimited  authority  to  invade  the  privacy  of  indi- 
viduals without  restraint  Such  warrants  were  not  un- 
common  in  England  previous  to  the  decision  in  Wilkes's 
case,  which  forever  determined  their  illegality ;  ^  and  there 
were  instances  in  the  Colonies  also  which  were  among 
the  grievances  complained  of  when  the  Revolution  was 
inaugurated.^ 

Arrests  without  Warrant,  — ^here  are  a  few  cases  in 

whioh  qrri^atq    may  \u^    ^«f^p  wU,bni\t :iY<irra"^  ;    but'lhelaw" 

gives  little  countenance  to  such  arrests,  and  whoever 
makes  one  must  show  that  the  exceptional  case  existed 
which  would  justlf)^  it.  Any  one  may  arrest  another 
whom  he  sees  committing  or  attempting  to  commit  a 
felony  or  forcible  breach  of  the  peace  ;  and  a  peace  officer 
may  arrest,  on  reasonable  grounds  of  suspicion  of  felony ; 
but  the  person  arrested  must  be  at  once  taken  before  some 
court  or  magistrate  of  competent  jurisdiction  to  take  cog- 
nizance of  the  offence.  A  peace  officer  may  also  make 
arrests  without  warrant  when  municipal  by-laws  are  being 
violated  in  his  presence ;  •  but  he  will  be  a  trespasser  if 

contents  as  stated  by  the  district  attorney  should  be  taken  as  true. 
The  court  considered  the  statute  bad  as  violating  the  spirit  of  the 
prohibition  of  the  fifth  amendment  against  compelling  a  person  to  be 
a  witness  agamst  himself,  as  well  as  that  of  the  fourth  against  un- 
reasonable searches  and  seizures.  It  held  that  a  compulsory  pro- 
duction of  papers  to  establish  a  criminal  charge  as  a  forfeiture  of 
property  was  illegal  whenever  a  search  and  seizure  would  be ;  that 
such  compulsory  production  or  search  and  seizure  to  get  evidence  of 
a  crime  is  unreasonable,  and  differs  utterly  from  a  search  for  stolen 
property. 

1  See  last  note. 

3  Quincy's  Mass.  Rep.  51  and  395.  A  form  for  a  wnt  of  assist- 
ance, prepared  by  Governor  Hutchinson,  is  given  in  these  Reports, 
on  p.  418. 

s  Mitchell  v.  Lemon,  84  Md.  176.    See  Ross  v.  Leggett,  61  Mich  44& 
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he  handcuifis  or  confines  without  necessity  a  person  so 
arrested.^ 

>:y..^CTiON  in,  —  The  Prohibition  of  Slatery. 

historical.  —  When  the  Constitution  was  adopted  slav- 
ery existed  in  every  State  save  one.  The  exception  was 
the  State  of  Massachusetts,  in  which  it  had  been  judicially 
held,  that^  provision  in  the  Constitution  which  declared 
that ''  all  m^n  are  born  free  and  equal,  and  have  certain 
natural,  essential,  and  unalienable  rights ;  among  which 
may  be  reckonedNjhe  right  of  enjoying  and  defending  their 
lives  and  liberties  ;  that  of  acquiring,  possessing,  and  pro- 
tecting property;  inxfine,  that  of  seeking  and  obtaining 
their  safety  and  happi'Kess,"  —  was  inconsistent  with  the 
status  of  slavery,  and  therefore  entitled  every  man  to  his 
freedom.^  It  is  not  certain  that  this  provision  was  delib- 
erately adopted  in  this  sense,  and  it  is  probable  that  in 
other  States  it  would  not  h^ve  been  construed  as  confer- 
ring IVeedom  upon  slaves ;  hht  neither  the  clause  itself, 
nor  the  fact  that  a  few  slaves  obtained  their  liberty  under 
it,  attracted  general  attention  at  u^e  time,  and  the  relation 
of  slavery  elsewhere  was  not  sensiliHy  affected. 

But  although  slavery  prevailed  in  twelve  of  the  original 
States,  the  interest  in  and  feeling  towards  it  in  the  north- 
ern and  southern  portions  of  the  country  were  so  radically 
different,  that  it  became  exceedingly  difficult  to  agree  upon 
the  method  in  which  it  should  be  dealt  with  by  the  Con- 
stitution. Its  very  existence  seemed  to  some  persons  a 
reproach  to  those  who  had  just  emerged  from  a  successful 
struggle  for  their  own  liberties,  and  were  no#  framing  a 
government  for  their  further  protection ;  and  the  com- 
promises upon  the  subject  which  were  finally  agreed  upon, 

1  Griffin  v.  Coleman,  4  H.  &  N.  265.  . 

^  Drai>er  Civil  War  in  America,  vol.  1.  p.  817 ;  Bancroft's  Hi^t.  of 
U.  S.,  vol.  3t.  p.  866.  Slavery  thus  disappeared  in  Massachusetta 
very  much  as  it  did  in  England  under  the  decision  in  Sommersett's 
Case.  20  State  Trials,  1 ;  Lofft's  Reports,  18 ;  Broom,  Cons^  Law,  105. 
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after  much  difficulty,  would  perhaps  have  heen  impossible, 
had  it  not  been  believed  by  many  people  in  all  sections 
tha^  the  institution  could  have  but  a  temporary  existence, 
and  must  before  many  years  be  wholly  done  away  with.^ 
And  it  is  a  significant  fact  that  the  word  '^  slave  "  or  <'  slavery  " 
does  not  appear  in  tlie  Constitution,  but  servitude  and  the 
slave-trade  are  vaguely  referred  to  under  other  designa- 
tions, as  if  they  were  things  not  to  be  more  plainly  men- 
tioned in  a  free  constitution.^ 

The  foreign  slave-trade  was  abolished  in  1 808,  —  as  soon 
as  the  compromise  in  the  Constitution  on  that  subject  would 
permit,  —  and  the  existence  of  slavery  in  the  States  did 
not  become  the  subject  of  serious  national  controversy  and 
disturbance  until  the  application  made  in  1819  by  the  Ter- 
ritory of  Missouri  for  admission  to  the  Union  as  a  State. 
The  immediate  occasions  for  excitement  at  that  time  were 
the  provisions  in  the  constitution  which  was  offered  for 
acceptance,  which  not  only  recognized  the  existence  of 
slavery,  but  excluded  from  the  legislature  the  power  to 
abolish  it,  and,  in  order  to  give  additional  security  to  the 
institution,  required  the  adoption  of  legislation  to  prohibit 
the  admission  of  f^ee  negroes  within  the  State.  The  con- 
troversy, which  for  a  time  seemed  to  threaten  the  exist- 
ence of  the  Union,  was  quieted  bj'  the  admission  of  the 
State  upon  the  fundamental  condition  that  no  law  should 
be  passed  ^^  b}'  which  an}'  citizen  of  either  of  the  States 
in  the  Union  shall  be  excluded  from  the  enjoyment  of  any 
of  the  privileges  and  immunities  to  which  such  citizen  is 
entitled  under  the  Constitution  of  the  United  States,"  and 
by  providing  that  ^^  in  all  that  territory  ceded  by  France 
to  the  United  States  under  the  name  of  Louisiana,  which 
lies  north  of  thirty-six  degrees  thirty  minutes  north  lati- 
tude, excepting  only  such  parts  thereof  as  are  included 

^  It  was  prohibited  by  common  consent  in  the  Northwest  Terri- 
tory in  1787. 

<  Everett's  Orations,  toI.  Iy.  p.  890;  Madison's  Works,  vol  iil 
p.  150 ;  Frothingham,  Rise  of  the  BepubUc,  002. 
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within  the  limits  [of  Missouri],  slaver}^  and  involuntary  ser- 
vitude, otherwise  than  in  the  punishment  of  crime  whereof 
the  pa^ty  shall  have  been  duly  convicted,  shall  be  and  is 
hereby  expressly  prohibited."  ^  This  compromise  proved 
eventually  unsatisfactory  to  both  sections ;  the  one  insist- 
ing that  citizens  of  any  of  the  States  were  of  right  entitled 
to  settle  in  the  Territories  with  every  species  of  property- 
recognized  by  the  state  laws,  and  to  be  protected  therein, 
while  in  the  other  the  sentiment  grew  and  became  domi- 
nant that  the  federal  government  ought  to  prohibit  slavery 
in  any  territor}'  subject  to  its  jurisdiction,  and  to  discoun- 
tenance it  in  every  way.  A  new  and  further  compromise 
/-  .  became  necessary  in  1850,  but  this  was  followed,  two  years 
.^^  later,  by  the  repeal  of  the  prohibition  of  slavery  north  of 
the  Missouri  Compromise  line,  and  in  the  rapidly  settling 
Territorj'  of  Kansas  armed  conflicts  took  place  between 
those  who  proposed  to  introduce  slavery  and  those  who 
determined  to  exclude  it.  During  the  decade  beginning 
with  1850  the  animosity  and  estrangement  between  the 
sections  increased,  until  in  1860  a  President  was  chosen 
as  an  avowed  opponent  of  anj'  further  extension  of  slave 
territory;  and,  taking  this  as  conclusive  evidence  of  a 
determination  to  make  unconstitutional  war  upon  their 
interests,  all  the  slaveholding  States,  with  the  exception  of 
Delaware,  Maryland,  Kentucky,  and  Missouri,  announced 
their  withdrawal  from  the  Union,  and  in  the  two  States 
last  named  there  were  also  proceedings  which  assumed  to 
do  the  same. 

It  had  never  been  claimed  by  any  considerable  number 
of  persons  that,  as  matter  of  constitutional  law,  the  United 
States  could  interfere  with  slavery  within  the  States.  The 
whole  subject  of  the  domestic  relations  was  left  exclusively 
by  the  Constitution  to  the  States.^    Only  when  slaves  es- 

^  Benton,  Thirty  Years'  View,  ch.  2 ;  Writingg  of  Madison,  iii. 
166-199 ;  Stephens,  War  between  the  States,  ii.  131-176. 

3  Barry  v,  Mercein,  6  How.  108;  Ex  rel.  Hobbs  &  Johnson,  1 
Woods,  637. 
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caped  from  service  and  fled  into  other  States  did  the 
IDower  of  the  United  States  attach,  and  then  it  had  exclu- 
sive jurisdiction  to  legislate  for  their  return  to  their  mas- 
ters.* The  point  chiefly  in  dispute  as  a  proposition  of  law 
was  that  Congress  might  prohibit  or  abolish  slavery  in  the 
Territories  and  in  the  District  of  Columbia.  This  was  de- 
nied, as  being  opposed  to  the  spirit  of  the  constitutional 
compromises,  and  as  establishing  differences  in  right  and 
privilege  as  between  the  citizens  of  the  several  States  de- 
siring to  remove  into  such  Temtories  or  District  with 
their  property,  or  having  occasion  to  visit  or  pass  through 
them  and  take  their  servants.  Some  of  the  subjects  of 
dispute  were  less  mooted ;  and  among  these  were  the  right 
of  the  United  States  to  regulate  and  prohibit  the  traffic  in 
slaves  as  between  the  States,  and  the  right  of  colored  per- 
sons to  the  privileges  of  citizenship  in  the  States.  The 
latter  was  denied  by  the  federal  Supreme  Court  in  a  case 
decided  in  1857,  and  the  court,  though  that  particular 
point  disposed  of  the  case,  took  occasion  to  go  further, 
and  to  deny  the  power  of  Congress  to  prohibit  slaver}^  in 
the  Territories.^  B}^  those  who  disputed  this  last  position 
the  opinion  of  the  court  was  denounced  as  an  unwarrant- 
able attempt  of  the  court  to  settle  a  political  controversy 
by  an  ex  cathedra  and  extrajudicial  opinion,  and  a  new 
bitterness  was  brought  into  the  existing  excitement,  much 
to  the  detriment  of  the  proper  influence  and  authority*  of 
the  court. 

The  war  ended  in  the  practical  destruction  of  slaver}'  in 
all  the  States  which  had  been  in  rebellion.  The  President 
had  declared  emancipation  by  proclamation,  and  the  armies 
had  accomplished  it  as  the}*  advanced.*  The  provisional 
governments  all  recognized  it,  and  when  the  reorganized 
States  came  with  new  constitutions  for  admission  to  repre- 
sentation in  Congress,  these  contained  an  express  prohibi- 

1  Prigg  ».  Pennsylvania,  16  Pet.  539. 

2  Scott  V.  Sandford,  19  How.  893. 
8  Story  on  Const,  4th  od,  §  1923. 
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tioD  of  slavery.  Still  slayery  existed  in  the  border  States, 
and  in  order  to  abolish  it  there,  as  well  as  to  give  consti- 
tutional formality  to  the  national  antislavery  proceedings, 
the  thirteenth  amendment  to  the  Constitution  was  proposed 
and  adopted. 

The  Constitution,  — This  amendment  declares,  adopting 
the  language  of  the  Ordinance  of  1787,  that  ''  neither 
slavery  nor  involuntary  servitude,  except  as  a  punishment 
for  crime  whereof  the  party  shall  have  been  duly  convicted, 
shall  exist  within  the  United  States,  or  any  place  subject 
to  their  jurisdiction."  The  word  "  slavery  "  in  this  country 
has  acquired  a  somewhat  technical  meaning,  and  is  limited 
Q  to  that  sort  of  servitude  which  has  prevailed  under  the 
state  laws,  namely,  to  servitude  for  life.  The  prohibition 
of  slavery  merely  might  therefore  seem  to  be  limited  to 
this  sort  of  service,  leaving  tiie  legislative  authorities  at 
liberty  to  establish  compulsof}'  service  for  terms  of  years 
at  discretion.  Indeed,  such  servitude  had  existed  in  the 
earl3-  history  of  the  country  in  cases  of  immigrants  known 
as  i^demptioncrs,  and  of  some  others,  and  it  would  be 
easy  to  suggest  exceptional  cases  in  which  excuses  might 
exist  to  enact  laws  for  compulsory  sen'ice,  were  the  legis- 
lature so  disposed.  It  was  deemed  important,  therefore, 
that  the  prohibition  should  include,  not  slavery  merely, 
but  all  classes  of  involuntarj*  servitude  not  imposed  as  a 
punishment 

Involuntary  Servitude, — The  prohibition  was  not  unim- 
portant. Immediately'  following  emancipation,  laws  were 
passed  in  some  of  the  late  slaveholding  States  for  the 
cooapulsor}'  apprenticeship  of  oolored  persons,  on  terms 
which  were  made  applicable  to  them  alone ;  and  the  pro- 
visions of  the  indenture  were  such  as  evidentl}^  assumed 
the  inferior  and  degraded  condition  of  this  class  of  per- 
sons, and  had  a  strong  tendency  to  perpetuate  it.  In 
some  States,  also,  colored  persons  were  forbidden  to  en- 
gage in  certain  ordinary  emploj^ments  except  on  payment 
of  a  large  license-fee,  or  on  producing  to  the  authorities 
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satisfactory  proof  of  good  moral  efaaracter.  It  was  soon 
decided  that  compulsory  apprenticeship  upder  these  partial 
and  invidioas  laws  was  involnntary  servitude  within  the 
meaning  of  this  amendment,  and  was  therefore  forbidden.^ 
It  can  scarcely  be  doabted  that  exclasioa  fixnn  employ- 
ment may  as  effectually  establish  inroluntary  servitude  as 
an}'  use  of  physical  force.  In  so  far  as  one  is  excluded 
from  entering  upon  common  Tocatio&s,  the  sphere  of  his 
choice  is  narrowed ;  and  if  t^e  prohibition  may  be  made 
applicable  to  one  or  two  employments,  it  ma}'  be  extended 
to  all  but  one,  and  at  last  the  dass  discnminated  s^ainst 
may  be  forced  to  serve  in  a  menial  employment,  and  the 
nominal  freedom  then  becomes  degrading  8laver}\  It  is 
therefore  a  just  conclusion,  that  any  discrimination  which 
narrows  to  one  class,  while  leaving  onrestricted  to  others, 
the  freedom  of  choice  in  employments,  must  be  regarded 
as  the  establishment  of  involuntary  servitude,  and  there-  z^^ 
fore  forbidden.  V. 

But  the  amendment  is  not  designed  to  interfere  with 
such  regulations  of  service  in  the  domestic  relations  as 
were  formerly  admissible,  Including  the  service  of  minors 
in  apprenticeship  under  general  laws.  The  involuntary 
servitude  forbidden  was  such  as  would  not  be  tolerated  b}' 
the  free  principles  of  the  common  law,  and  not  such  as 
that  code  permitted  in  the  case  of  dependent  relations. 

Enforcement  Laws,  —  The  same  amendment  also  pro- 
vides that  '*  Congress  shall  have  power  to  enforce  this 
article  by  appropriate  legislation."  Whether  this  provi- 
sion has  any  importance  must  depend  upon  whether  the 
prohibitory  clause  itself  falls  short  of  furnishing  a  com- 
plete and  sufficient  protection.  A  constitutional  provision 
is  sometimes,  of  itself,  a  complete  law  for  the  accomplish- 
ment of  the  purpose  for  which  it  was  established,  and 

1  Matter  of  Turner,  1  Abb.  U.  S  84.  It  is  held  that  the  legisla- 
ture may  make  the  breach  of  particular  kind  of  contract,  forexanvple, 
a  contract  to  labor,  an  indictable  offence,  without  violating  the  13th 
Amendment.    State  v.  Williams,  10  S.  S.  Rep^  876  (S.  €.)• 
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sdqaetimes  it  merely  declares  a  principle  which  will  be 
dorix^ant  until  legislation  is  had  to  give  it  effect.  When 
the  f(^er  is  the  case,  the  provision  is  sometimes  spoken 
of  as  self-executing. 

NearlyVU  the  provisions  of  the  federal  Constitution 
which  confeX  legislative  or  judicial  power,  are  inoperative 
for  the  practical  purposes  intended  until  legislation  under 
them  has  given^^e  means,  and  pointed  out  the  methods, 
by  which  the  powers  shall  be  exercised.  The  case  of  the 
judicial  power  is  arr^t  illustration  :  it  extends  to  contro- 
versies between  citizens  of  different  States,  but,  before  it 
can  be  applied  in  actuaKsuits,  there  must  be  legislation 
which  prescribes  what  elates  of  these  controversies  the 
federal  courts  shall  be  permitted  to  take  cognizance  of. 
In  like  manner,  the  courts  do  iK>t  take  cognizance  of  cases 
of  bankruptcy  until  the  jurisdia>k)n  is  expressly  conferred 

^  by  law,  though  the  judicial  power  ils^extended  to  those  case^ 

\  }  by  the  Constitution  itself. 

With  some  provisions  of  the  Constitution,  however,  and 
especially  the  prohibitory  clauses,  it  i^  different  A  pro- 
hibition of  a  power  in  the  federal  Constitution  defeats  any 
attempt  at  its  exercise,  and  any  court,  state  or  federal, 
that  may  have  cognizance  of  a  case  in  wl^ch  the  power 
can  come  in  controversy,  whether  directly  or.  incidentally, 
must  take  notice  of,  and  act  upon,  the  prohibition.  Thus 
the  mere  declaration  that  ^^  no  bill  of  attainder  shall  be 
passed''  has  been  found  ample  to  protect  all  the  people 
against  legislative  punishment,  in  cases  not  within  their 
proper  cognizance,  though  no  legislation  has  ever  been 
had  looking  to  its  enforcement.  The  case  of  the  prohibi- 
tion of  laws  impairing  the  obligation  of  contracts  is  a  still 
more  striking  illustration  of  the  force  of  certain  provisions 
standing  independently.  In  a  multitude  of  forms  laws 
have  appeared  which  were  supposed  to  violate  this  provis- 
ion, and  in  no  case  has  a  court,  either  state  or  national, 
had  any  difficulty  in  dealing  with  it,  or  in  declaring  the 
law  null  if  it  was  believed  to  be  within  the  prohibition. 
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Sach  a  provision  may  well  be  declared  self-executing :  it 
is  a  complete  and  perfect  law  in  itself,  which  all  courts 
must  take  ^tatice  of  and  enforce  whenever  a  disregard 
of  it  comes  to  osieir  Judicial  notice,  without  any  statute 
requiring  or  expre^sW  permitting  it. 

The  prohibition  of  sl^ery  and  involuntary  servitude  is 
self-executing  in  this  sen^  All  state  laws  then  in  exist- 
ence which  were  inconsistent^ith  it  were  by  its  inherent 
force  nulliiied,  and  all  stat^\legislation  which  should 
thereafter  be  attempted  inconsist^  with  it  was  rendered 
null  in  its  incipiency.  And  while  cburts  shall  be  in  exist- 
ence competent  to  issue  the  writ  of  nabeas  corpus^  and 
to  administer  common-law  remedies,  it  s^ems  difficult  to 
imagine  a  case  of  attempt  at  a  violation  orNCvasion  of  this 
declaration  of  universal  liberty  that  shall  be  wanting  in 
appropriate  redress.^  _  _jr^ 

Section  IV.  —  The  Guaranties  of  Life,  Libertt,  and 
,^_^^  Equality. 

•^L  -Ml  The  Constitution,  —  iLjs  declared  by  the  fourteenth  arti- 
cle  of  the  amendments,  that  *'  no  State  shall  deprive  any 
person  of  life,  liberty,  or  property  without  due  process  of 
law,  nor  deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws."  This  provision  is  directed 
at  state  action  only,  not  at  the  action  of  individuals  ;  ^  but, 
since  the  State  must  act  through  some  of  its  departments  or 
officers,  under  the  term  *'  state  action  "  will  be  included  the 
action  of  any  department  or  instrumentality  representing 

1  The  Thirteenth  Amendment  of  its  own  force  abolished  slavery, 
and  unlike  the  Fourteenth,  permits  Congress  primarily  and  directly 
to  legislate  so  as  to  meet  all  cases  affected  by  it  But  it  relates  only 
to  slavery  and  servitude,  not  to  unequal  class  legislation.  The  denial 
to  negroes  of  equal  admission  into  inns,  cars,  theatres,  &c.,  with 
whites  is  not  a  form  of  servitude.  It  is  a  civil  injury.  This  amend- 
ment, therefore,  gives  Congress  no  power  to  pass  an  act  forbidding 
such  denial.     Civil  Rights  Cases,  109  U.  S.  8. 

a  Virginia  v.  Rives,  100  U.  S.  318 ;  Civil  Rights  Cases,  109  U.  S.  a 
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the  State*  A  state  officer  may  therefore  be  panished 
for  excluding  persons  from  jury  service  because  of  their 
race.^  Congress  has  power  to  enforce  these  provisiems. 
Its  acticm^  howerer,  masL  be  b}'  way  of  correcting  and 
overriding  action  taken  by  the  State,  and  not  by  primaiy, 
direct  legislation  as  to  the  subject-matter.^ 

Due  Process  of  Law.  —  To  a  proper  appreciation  of 
this  guaranty  it^is^mportaDt,  firstrto^Eave  correct  under- 
standing of  the  terms^raade  jse  oj[.JTEe  terms  are  gen^ 
eral,  and  can  only  be  uxulerstood  when  their  known  and 
customary  application  is  explained.  This  is  especially  the 
case  with  the  phrase  ^^  due  process  of  law/'  It  has  long 
been  in  use,  auK>ng  law  writers  and  in  judicial  decisions, 
as  implying  correct  and  orderly  proceedings,  which  are 
due  because  they  observe  all  the  securities  for  private 
right  which  are  applicable  in  the  particular  case.  In  this 
sense  it  is  synonymous  with  ^*  law  of  the  land,"  as  used 
in  the  famous  twent3-ninth  chapter  of  Magna  Charta,  which 
declared  that  ^'  no  freeman  shall  be  taken,  or  imprisoned, 
or  disseized,  or  outlawed,  or  banished,  or  anywa3's  de- 
stroyed, nor  will  the  king  pass  upon  him  or  commit  him 
to  prison,  unless  by  the  judgment  of  his  peers  or  the  law 
of  the  land."  The  identity  of  the  two  in  meaning  and 
(^         purpose  is  now  well  settled.* 

"^N;^- •  -Adj^iitttag^he  identity  of  meaning,  however,  does  not 
"^of  itself  b4ng  us  to  an  understanding  of  the  purpose  and 
effect  of  this  gtia^anty.  "  What  is  the  law  of  the  land? 
It  cannot  be  the  <^mu3aon  law  merely.  Statute  law  is 
in  the  highest  sense  the  llt^i^f  the  land ;  and  the  legis- 
lative department,  created  for  Iths^yerj-  purpose  of  de- 

1  Ex  parte  Virginia,  100  U.  S.  339.  If,  however>tbe  legislative 
department  of  the  State  hag  furnished  a  proper  remedy,  t*ie  error  of 
the  judicial  department  in  applying  the  law  is  not  regarded  as  State 
action,  and  the  State  does  not  thereby  depriye  of  property  without 
due  process  of  law.  ArrowtUHth  v.  Harmoning,  118  U.  S.  194 ;  In  re 
Converse,  137  U.  S.  624.    See  Davis  v.  Texas,  139  U.  S.  661. 

a  Civil  Rights  Cases,  109  U.  S.  8. 

8  Murray's  Lessee  v,  Hoboken  Land  Co.,  18  How.  272,  276. 
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daring  from  time  to  time  what  shall  be  the  law,  ix>6sesses 
ample  powers  to  make,  modify,  and  repeal,  as  public 
policy  or  the  public  need  shall  demand.  Such  being  tlie 
case,  the  question  presents  itself  whether  anything  may  be 
made  the  law  of  the  land,  or  may  become  due  process  of 
law,  which  the  legislature  under  proper  forms  may  see  fit 
to  enact?  To  solve  this  question  we  have  only  to  ccm- 
sider  for  a  moment  the  purpose  of  the  clause  under  ex- 
amination. Tliat  purpose,  as  is  apparent,  was  individual 
protection  by  limitation  upon  power ;  and  an}*-  construc- 
tion which  would  leave  with  the  legislature  this  unbi*kdled 
authoritj*,  as  has  been  well  said  by  an  eminent  jurist, 
'  would  render  the  restriction  absolutely  nugatory,  and 
turn  this  part  of  the  Constitution  into  mere  nonsense.  V^^ 
The  people  would  be  made  to  say  to  the  two  Houses,  You 
shall  be  vested  witli  the  legislative  power  of  the  State,  but 
no  one  shall  be  disfranchised  or  deprived  of  the  rights  or 
privileges  of  a  citizen  unless  you  pass  a  statute  for  that 
purpose.  In  other  words,  you  shall  not  do  the  wrong 
unless  you  choose  to  do  it.*^ 

^'  To  quote  the  words  of  an  eminent  advocate  and  states- 
man, ^  Everything  which  may  pass  under  the  forms  of  an 
enactment  is  not  to  be  considered  the  law  of  the  land.  If 
this  were  so,  acts  of  attainder,  bills  of  pains  and  penalties, 
acts  of  confiscation,  acts  reversing  judgments,  and  acts 
directl}"^  transferring  one  man's  estate  to  another,  legisla- 
tive judgments,  decrees,  and  forfeitui'es  in  all  possible 
foims,  would  be  the  law  of  the  land.  Such  a  strange 
construction  would  render  constitutional  provisions  of  the 
highest  importance  completely  inoperative  and  void.  It 
would  tend  directl}^  to  establish  the  union  of  all  the  powers 
in  the  legislature.  There  would  be  no  general  permanent 
law  for  courts  to  administer  or  men  to  live  under.     The 

1  Taylor  v.  Porter,  4  HiU  (N.  Y.),  140, 143.  See  Hoke  v.  Hender- 
BOD,  4  Dev.  (N.  C.)  1 ;  Kinney  v.  Beveriey,  1  Hen.  &  M.  (Va.)  581 ; 
Norman  v.  Heist,  6  W.  &  8.  (Penn.)  171 ;  Janes  v.  Reynolds,  2  Tex. 
250.    See  also  Davidson  v.  New  Orleans,  96  U.  S.  97. 
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administration  of  justice  would  be  an  emptj-  form,  an  idle 
ceremon}'.  Judges  would  sit  to  execute  legislative  judg- 
ments and  decrees,  not  to  declare  the  law  or  administer 
the  justice  of  the  country.'  And  he  gives  us  a  definition 
of  his  own,  in  the  concise  and  comprehensive  language  of 
which  he  was  so  eminently  the  master :  ^  B}'  the  law  of  the 
land  is  most  clearly  intended  the  general  law,  —  a  law 
which  hears  before  it  condemns,  which  proceeds  upon  in- 
quiry, and  renders  judgment  only  after  trial.  The  mean- 
ing is  that  every  citizen  shall  hold  his  life,  libertj',  prop- 
erty, and  immunities  under  the  protection  of  the  general 
rules  which  govern  society.'  ^  ^  As  to  the  words  from 
Magna  Cbarta,'  says  another  eminent  jurist,  ^  after  volumes 
spoken  and  written  with  a  view  to  their  exposition,  the 
good  sense  of  mankind  has  at  length  settled  down  to  this : 
(  ^  that  thev  were  intended  to  secure  the  individual  from  the 
arbitrary  exercise  of  the  powers  of  government,  unre- 
strained b}'  the  established  principles  of  private  right  and 
distributive  Justice.'* 

"  Such  have  been  the  views  of  able  jurists  and  states- 
men ;  and  the  deduction  is  that  life,  liberty,  and  property 
are  placed  under  the  protection  of  known  and  established 
principles  which  cannot  be  dispensed  with  either  gen- 
eralty  or  specially ;  either  by  courts  or  executive  officers, 
or  by  legislators  themselves.  Different  principles  are 
applicable  in  different  cases,  and  require  different  forms 
and  proceedings ;  in  some  they  must  be  judicial ;  in  others 
the  government  may  interfere  directly,  and  ex  parte  ;  but 
due  process  of  law  in  each  particular  case  means  such  an 
exertion  of  the  powers  of  government  as  the  settled  max- 
ims of  law  permit  and  sanction,  and  under  such  safeguards 
for  the  protection  of  individual  rights  as  those  maxims  pre- 

1  Webster  in  Dartmouth  College  u.  Woodward,  4  Wheat.  518; 
Webster's  Works,  v.  487. 

*  Bank  of  Columbia  v,  Okely,  4  Wheat.  235.  See  also  discussion 
of  the  matter  in  Hagar  v.  Reclamation  Dist..  Ill  U.  S.  701 ;  Dent  xi. 
West  Virginia,  129  U.  S.  114. 
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scribe  for  the  class  of  cases  to  which  the  one  being  dealt 
with  belongs. 

"  When  life  and  liberty-  are  in  question,  there  must  in 
every  instance  be  judicial  proceedings ;  and  that  require- 
ment implies  an  accusation,  a  hearing  before  an  impartial 
tribunal,  with  proper  jurisdiction,  and  a  conviction  and 
judgment  before  the  punishment  can  be  inflicted."^  In 
general,  whatever  the  State  establishes  will  be  due  process 
of  law,  so  that  it  be  general  and  impartial  in  operation, 
and  disregard  no  provision  of  federal  or  state  constitution. 
Usually,  however,  an  accused  person  will  be  entitled  to 
the  judgment  of  his  peers^  unless  that  mode  of  trial  is  ex- 
pressly' dispensed  with  b\'  law.  There  ma}'  be  military  tri- 
bunals for  the  trial  of  militarv  offences,  but  these  must 
keep  strictly  within  the  limits  of  their  legal  authorit}'. 
The  common  law  is  over  and  above  all  tribunals  admin- 
istering any  other  code,  and  is  watchful  and  vigilant  to 
keep  them  within  the  limits  of  their  jurisdiction,  and  to 
punish  their  members  if  they  usurp  authority  not  belong- 
ing to  them.* 

Whether  a  mode  of  procedure  is  due  process  depends 
not  upon  considerations  of  form  but  upon  the  principles 
underlying  the  process.  "  Administrative  and  remedial 
process  may  be  changed  from  time  to  time,  but  only  with 
due  regard  to  the  landmarks  established  for  the  protection 
of  the  citizen."*  The  states,  therefore,  may  prescribe 
their  own  modes  of  proceeding  and  trial ;  the  accusation 
may  be  by  grand  jury  or  without  one ;  *  the  trial  by  jury 

1  Story  on  Const,  4th  ed.,  §§  1943-1946. 

2  Story  on  Const.,  §  1947  ;  Cooley,  Const.  Lim.,  ch.  11 ;  Miiligan, 
ex  part€,  4  Wall.  2. 

*  Cooley,  Const.  Lim.,  6th  ed.,  334;  Hurtado  v.  California,  110 
TJ.  S.  516. 

*  Hurtado  v.  California,  110  U.  S.  516,  where  Matthews,  J.,  uses 
this  language:  "It  follows  that  any  legal  proceeding  enforced  by 
public  authority  whether  sanctioned  by  age  and  custom  or  newly  de- 
Tised  in  the  discretion  of  the  legislative  power,  in  furtherance  of  the 
general  public  good,  which  regards  and  preserves  those  principles  of 
liberty  and  justice,  must  be  held  to  be  due  process." 
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or  by  coart.^  Froceediogs  to  condemn  knd  may  be  be- 
fore special  tribunals,  and  notice  of  the  proceedings  may 
be  given  by  publication  and  not  personally.^  In  tax  pro- 
ceedings the  general  sj'stem  established  in  this  couMry  for 
assessment  and  collection  is  due  process.*  If  a  tax  is 
specific,  there  is  no  need  of  notice  and  a  bearing.  If  it 
is  not,  there  must  be  notice  and  an  opportunity  for  hear- 
ing, but  an  administrative  board  is  a  proper  tribunal  to 
conduct  the  hearing,  and  the  law  pi^e^cribiog  the  time  of 
its  meetings  is  sufficient  as  notice.  Sd'stJ.s  due  process 
if  the  tax  is  laid  without  notice,  provided  in^tidii^al  pro- 
ceedings for  its  collection  the  tax-payers  have  an  o 
tunity  to  be  heard.^ 

lAfe  and  Liberty,  —  These  words  are  uged  in  constita- 
tionaJ  law  as  standing  for  and  representing  all  person^ 
rights  whatsoever,  except  those  which  are  embraced  in  the 
idea  of  property.  The  comprehensive  word.is..!lUb.erty ; " 
and  by  this  is  meant,  not  merely  freedom  to  move  about 
unrestrained,  but  such  liberty  of  conduct,  choice,  and  action 
as  the  law  gives  and  protects.  Liberty  is  sometimes  clas- 
sified as  natural  liberty,  civil  liberty,  and  political  liberty. 
Thft  first  tHyqa  ia  fiommnnly  employcKi  in  a  somewhat  vague 
and  indeterminate  sense.  One  man  will  perb^s  under- 
stand by  it  a  liberty  to  enjo}'  all  those  rights  which  are  usu- 
allj'  regarded  as  fundamental,  and  which  all  governments 
should  concede  to  all  their  subjects ;  but  as  it  would  be 
necessary  to  agree  what  these  are,  and  the  agreement  could 

only  be  expressed  in  the  form  of  law,  the  natural  liberty^ 

» 

1  Walker  v,  Sauvinet^  9^  U.  8.  90.  Bammary  proceedings  are 
doe  process  in  disbarring  an  attorney.  Ex  parte  Wall,  107  U.  S. 
265.  Liquor  selling  may  be  punished  as  a  contempt  Eilenbecker 
».  Dist.  Ct.,  134  U.  S.  31. 

2  Pearson  v.  Yewdall,  96  U.  S.  294;  Huling  v.  Railway  Co.,  130 
U.  8.  669. 

«  Kelly  V,  Pittsburgh,  104  U.  8.  78. 

*  McMillan  o.  Anderson,  96  U.  8.  37 ;  Davidson  v.  New  Orleans, 
96  U.  8.  97 ;  Hagar  v.  Reclamation  Dist,  111  U.  8.  701;  Kentucky 
R.  R.  Tax  Cases,  116  U.  8.  321 ;  Lent  v.  Tillson,  11  8up.  Ct  Repw 
826. 
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flo  far  as  the  law  could  take  notice  of  it,  would  be  foand 
at  last  to  resolve  itself  into  8uch  libertj'  as  the  gOYernment 
of  every  eivilized  people  would  be  expected  by  law  to  de- 
fine and  protect.    Another  by  natural  liberty  may  under- 
stand that  freedom  ft-om  restraint  which  exists  before  any 
government  has  imposed  its  limitations.    But  as  without 
government  only  a  savage  state  could  exists  and  an}'  lib- 
erty would  be  only  that  of  the  wild  beast,  in  which  every 
man  would  have  an  equal  r^ht  to  take  or  hold  whatever 
his  agility,  courage,  strength,  or  cunning  could  secure, 
but  no  available  right  to  nK>re,  it  is  obvious  that  a  natui*al 
liberty  of  the  sort  would  be  inconsistent  with  any  valoable   ^--  -  ^ 
right  whatever.   A  right  in  any  valuable  sense  can  only  be  '^  '     jp 
that  which  the  law  secures  to  its  posseascH*,  by  requiring  ..    ;    , 
others  to  respect  it,  and  to  abstain  from  its  vidation^   ^  /    ... 
\  Bights,  then,  are  the  offspring  of  law ;  they  are  bom  of 
I   legal  restraints ;  by  these  restraints  every  man  may  be 
protected  in  their  enjoyment  within  the  prescribed  limits ;  'W    '« > 
without  them  possessions  must  be  obtained  and  defended     .  ^ 
\  by  cunning  or  force.  ,^    *  ^ ' 

CivU  Liberty  and  Political  lAberty.-^Cvni  liberty  "*  \  ^ 
may  be  defined  as  that  conditlcHi  in  which  rights  are  estab* 
lished  and  protected,  by  means  of  such  limitations  and 
restraints  upon  the  action  of  individual  members  of  the 
political  society,  as  are  needed  to  prevent  what  would  be 
injurious  to  other  individuals,  or  prejudicial  to  the  general 
welfare.  This  condition  may  exist  in  anj^conntrv^  but  its 
extent  and  securities  must  depend  largely  upon  the  degree 
of  political  liberty  which  accompanies  it  JPolitical  liberty 
may  be  defined  as  consisting  in  an  effectual  participation^ 

^ of  the  people  in  the  making  of  the  laws.^ 

y.  v-l  V  %     Equality.  —  The  theory  of  our  institutions  Is.,  that  every 

jnan's  civil  liberty  is  the  same  with  that  of  others,  —  that 

all  men  are  equal  before  the  law  in  rights,  privileges,  and 

legal  capacities.    Every  person,  however  low,  or  degraded, 

^  As  to  what  is  property,  see  post,  Ch.  XVI.  sec.  2. 
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or  poor,  is  entitled  to  have  his  rights  tested  b}-  the  same 
C;^  general  laws  which  govern  others.    A  supposed  pauper  is 

'\^  as  much  entitled  to  a  hearing  before  he  can  be  consigned 
^  '<.,to  the  workhouse,  as  is  any  other  person  whose  liberty  is 
threatened.^  A  supposed  insane  person  cannot  be  com- 
mitted to  an  asylum  against  his  will  without  a  judicial 
investigation ;  *  nor  can  a  man's  property  be  seized  and 
destroyed,  or  moved  off  as  a  nuisance,  at  the  mere  discre- 
tion or  on  the  judgment  of  a  ministerial  officer.'  A  State, 
therefore,  hA&no  busUiessL.to  bfiatgw.favnra.or  ta eatahfeh^ 
jinjust  discriminationa.  It  nevertheless  becomes  impor- 
tant to  the  general  welfare  that  special  privileges  should 
be  granted  in  some  cases,  because  from  the>  nature  of  the 
case  there  cannot  be  a  general  participation.  If  a  national 
bank  is  essential,  everybody  cannot  be  a  corporator ;  if  a 
railroad  is  to  be  built,  the  franchise  must  necessaril}'  be 
given  into  the  hands  of  a  few  persons.  In  these  and 
other  cases  falling  within  similar  reasons,  special  charters 
may  be  granted  without  giving  cause  for  complaint.  But 
it  is  a  just  rule  of  construction  that  all  grants  of  franchise 
and  privilege  are  to  be  strictly  construed ;  the  State  will 
be  presumed  to  have  granted  in  plain  terms  all  it  intended 
to  grant  at  all.^ 

This  theory  of  equal  protection  of  the  laws  is  expressed 
and  eni{2.hasized  in  the  fourteenth  amendment.  That 
amendment  was  ^^JCT  ^^SF'^  "^  ^ri  ly  lopyotect  tEe  emanci- 
pated slave  in  his  rights  as  a  free  man,  and  to  prevent  dis- 
crimination against  him  on  account  of  his  color.^  For 
instance,  no  State  can  entirely  exclude  negroes  from  jury 

1  Portland  v.  Bangor,  66  Me.  120. 

2  Van  Deasen  v.  Newcomer,  40  Mich.  90. 

«  Fisher  i;.  McGirr,  1  Gray  (Mass.),  1 ;  Darst  v.  People,  51  III.  286; 
State  V.  Paul,  6  R.  I.  185 ;  Miller  t;.  Burch,  32  Tex.  208. 

*  Charles  River  Bridge  v.  Warren  Bridge,  11  Pet.  420,644;  Perrine 
V.  Canal  Co.,  9  How.  172 ;  Wheeling,  &c  Bridge  Co.  w.  Wheeling 
Bridge  Co.,  138  U.  S.  287. 

ft  Slaughter  House  Cases,  16  Wall.  86;  Strauder  v.  West  Virginia, 
100  U.  S.  303. 
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servioe  because  of  their  color,  for  such  exclusion  is  a 
denial  of  the  equal  protection  of  the  laws.^  But  the 
amendment  is  not  limited  in  its  effect  to  colored  persons. 
All  persons  in  the  United  States  are  protected  by  its  pro- 
visions, and  the  wfprd  <*  pftranp  "  ia  held  to  embrace  resident 
aliens  ^  and  corporations.* 

Thp  ^"'"'ftntF^  of  RQlilift^J^Qlgglii9.1LJ?^.P.9^  tp  be  under- 
8t2Qd^.bQW.eYer»  a^  requiring  that  every  person  in  the  land 
shall  possess  precisely  the  same  rights  and  privileges  as 
eveyy  Qtlierperjson.    The  amendment  contemplates  classes 
of  persons,  and  the  protection  given  by  the  law  is  to  be 
deemed  equals  if  all  persons  in  the  same  class  are  treated 
alike  under  like  circumstances  and  conditions  both  as  to    ^ 
privileges  conferred  and  liabilities  imposed.^     Tberefore"^/^ 
there  may  be  different  courts  of  appeal  for  the  hearing  of      \  ^ 
the  same  kinds  of  causes  tried  in  different  parts  of  the 
same  States.^    Local  assessments  upon  propert}'  specially 
benefited  are  valid,  if  equal  within  the  class  benefited.* 
Railroads  may  be  made  a  special  class  for  taxation  ^  and 

1  Strauder  v.  We«t  Virginia,  100  U.  S.  303 ;  Ex  parte  Virginia, 
Id.  339 ;  Bush  v,  Kentucky,  107  U.  S.  110.  Bat  a  colored  man  is  not 
entitled  to  a  trial  jury  composed  in  part  of  negroes.  Virginia  v. 
Bives,  100  U.  S.  313.    See  Wood  v.  Brush,  11  Sup.  Ct.  Rep.  738. 

s  Yick  Wo  V.  Hopkins,  118  U.  S.  356. 

>  Pembina  Mining  Co.  v.  Pennsylvania,  126  U.  S.  181. 

*  Soon  King  v.  Crowley,  118  U.  8.  708 ;  Hayes  v,  Missouri,  120 
U.  S.  68 ;  Home  Ins.  Co.  v.  New  York,  134  U.  S.  594 ;  Pembina  Min- 
ing Co.  V.  Pennsylvania,  125  U.  8.  181 ;  Crowley  v.  Christensen,  137 
U.  S.  86.  "  Class  legislation  discriminating  against  some  and  favor- 
ing others  is  prohibited;  but  legislation  which,  in  carrying  out  a 
public  purpose,  is  limited  in  its  application  "  is  not  within  the  prohi- 
bition of  the  amendment,  **it  within  the  sphere  of  its  operations  it 
affects  alike  all  persons  similarly  situated."  Barbier  v,  Connolly,  118 
U.  8,  27. 

^  Lewis  V.  Missouri,  101  U.  S.  22.  So  in  murder  trials  more  chal- 
lenges may  be  given  to  the  State  in  cities  than  in  country  districts. 
Hayes  v.  Missouri,  120  U.  S.  6& 

•  Walston  V.  Nevin,  128  U.  8.  578 ;  Wurts  v.  Hoagland,  114  U.  8. 
006. 

7  Kentucky  R.  R.  Tax  Cases,  115  U.  8.  321. 
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other  puiposes.^  The  California  Chinese  Lanndry  caseg 
affoixi  good  illostrations  of  the  limits  of  the  principle.  AJk 
ordinance  forbidding  washing  between  certain  hours  in  all 
public  laundries  within  certain  limits  of  a  city  is  good,  ^ 
but  one  forbidding  the  carrying  on  the  laundry  business 
within  the  cit}'  at  all  without  the  consent  of  certain  offieecs 
is  invalid,  if  the  consent  is  arbitrarily  withheld  from  all 
Chinamen  and  granted  to  other  persons.' 
-^Pke  Police  Power,  —  The  authority  to  establish,  for  the 
^-  /^  i&t^course  of  the  several  members  of  the  body  politic  with 
^  each  ot^cr,  those  rules  of  good  conduct  and  good  neigh* 
borhood  '^H4,ch  are  calculated  to  prevent  a  conflict  of  rights 
and  to  insure^to  each  the  uninterrupted  enjoyment  of  his 
own,  so  far  as  islhs^onably  consistent  with  a  correspond- 
ing enjoyment  by  o^i^s^  is  usually  spoken  of  as  the  an* 
tbority  or  power  of  poluJe.  This  is  a  most  comprehensive 
branch  of  sovereignty,  eztelK^ng  as  it  does  to  every  per- 
son, every  public  and  private  right,  everj'thing  in  the  na- 
ture of  propertj',  eveiy  relation  ni  the  State,  in  society, 
and  in  private  life.*  The  use  of  toe  public  highway's  is 
regulated  under  it;  so  are  the  public  Hsheries  and  mines, 
if  any,  and  so  are  all  the  occupations  of  ri(e.  The  domes- 
tic relations  are  formed,  regulated,  sustaineo^and  dissolved 
under  the  rules  it  prescribes :  the  age  at  whioKa  child  be- 
comes emancipated,  the  terms  under  which  be\may  be 
allowed  to  apprentice  himself  or  be  forced  by  the  Npublic 
authorities  to  do  so,  and  the  measure  of  independent 
action  in  the  marriage  relation,  are  all  determined  by  its 
rules.     These  rules  seldom  raise  any  question  of  constitu- 

1  Missouri  Pac.  Ry,  Co.  v.  Humes,  115  U.  S.  512 ;  Same  r.  Maclcey, 
127  U.  S.  206. 

2  Barbier  v,  Connolly,  113  U.  8.  27 ;  Soon  Hing  v.  Crowley^  118 
U.  S.  708. 

8  Tick  Wo  V.  Hopkins,  118  U.  S.  356.  An  ordinance  requiring  all 
Chinese  who  remain  in  a  city  to  live  within  a  certain  district  is  yoid. 
In  re  Lee  Sing,  43  Fed.  Hep.  359. 

^  Commonwealth  t;.  Alger,  7  Cush.  (Mass.)  53 ;  Thorpe  v.  Railroac^ 
Co.,  27  Vt.  140. 
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ticmal  authority,  but  it  is  possible  for  them  to  be  pushed 
to  an  extreme  that  shall  deny  just  liberty. 

The  fourteenth  amendment  is  held  not  to  have  taken 
from  the  States  the  police  power  reserved  to  them  at  the 
time  of  the^^option  of  the  CcMistitntion.^ 

Marria^e.^sThis  is  a  relation  formed  by  the  consent 
of  two  persons  oK^pposite  sexes  under  natural  laws,  and 
in  a  general  sense  tn^right  to  form  it  is  universal  But,  as 
with  every  other  convWtional  right,  circumstances  create 
exceptions,  and  general  r^les  become  necessaiy  by  means 
of  which  the  exceptions  mar  be  determined.  The  illation 
is  the  most  important  that  caW  exist  in  the  state ;  the  well- 
being  of  society  depends  on  itk  pi*eservation  in  its  punty, 
and  it  is  of  the  highest  importance  that  those  marriages 
should  be  prohibited  that  would  Ue  unfit,  and  that  would 
tend  to  demoralize  the  community,\)r  in  their  progeny  to 
give  to  society  a  debased  offspring.  \)n  these  grounds  the 
marriages  of  immature  persons  are  pyphibitod,  and  also 
those  of  persons  unsound  in  mind.  Nck  doubt  these  reg- 
ulations might  go  much  farther  than  they  do ;  and  they  are 
supplemented  by  others  which  require  certain  forms,  in 
order  to  publicitj-  and  certainty  of  evidence,  and  to  guard 
against  frauds.  The  legal  right  may  therefore  be  ex- 
pressed thus :  every  one  has  lawful  right  to  marry,  who 
possesses  the  capacity  and  qualifications  required  by  law, 
with  a  person  of  the  opposite  sex  having  the  like  capacity 
and  qualifications,  whose  consent  is  obtained,  and  with 
whom  the  legal  conditions  to  marriage  are  observed. 

If  the  regulations  apply  universally  and  impartially,  a 
question  of  constitutional  law  can  scarcely  arise  «pon 
them,  for  every  independent  State  must  be  at  liberty  to 
regulate  the  domestic  institutions  of  its  people  as  shall 
seem  most  for  the  general  welfere.  A  regulation,  how- 
ever, that  should  apply  to  one  class  exclusively,  and  which 

^  Slaughter  House  Cases,  16  Wall.  36;  Barbier  p.  Connolly,  113 
U.  S.  27 ;  Miigler  i?.  Kansas,  123  U.  S.  623. 
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should  not  be  based  upon  any  distinction  between  that 
class  and  others  which  could  be  important  to  the  relation, 
must  be  wholly  unwarranted  and  illegal.  This  principle  is 
conceded,  but  it  is  not  easy  to  determine  what  regulation 
would  come  within  it.  Many  States  prohibit  the  inter- 
marriage of  white  persons  and  negroes ;  and  since  the 
fourteenth  amendment  this  regulation  has  been  contested 
as  the  offspring  of  race  prejudice,  as  establishing  an  un- 
reasonable discrimination,  and  as  depriving  one  class  of 
the  equal  protection  of  the  laws.  Strictly,  however,  the 
regulation  discriminates  no  more  against  one  race  than 
against  the  other:  it  merely  forbids  marriages  between 
the  two.  Nor  can  it  be  said  to  so  narrow  the  privilege 
of  marriage  as  practically  to  impede  or  prevent  it.  Race 
prejudice  no  doubt  has  had  something  to  do  with  establish- 
ing it,  but  it  cannot  be  said  to  be  so  entirely'  without  rea- 
son in  its  support  as  to  be  purely  arbitrary.  The  general 
current  of  judicial  decision  is,  that  it  deprives  a  citizen  of 
nothing  that  he  can  claim  as  a  legal  right,  privilege,  or 
exemption.^ 

Divorce,  —  As  with  marriage,  so  with  divorce ;  every 
State  wiU  establish  such  rules  as  seem  best  for  the  asso- 
ciated people.  The  following  rules  of  law  may  be  con- 
sidered settled:  —  1.  That  the  legislature  may  lay  down 
general  rules  of  divorce,  or  it  may  prescribe  a  particular 
rule  for  a  particular  case ;  in  other  words,  may  grant  spe- 
cial divorces  at  will.  This  is  the  rule  in  the  absence  of 
constitutional  provisions  on  the  subject,  but  in  a  major- 
ity of  the  States  legislative  divorces  are  now  prohibited. 
2.  That  the  idea  of  vested  rights,  as  it  applies  to  property, 
has  no  application  to  the  domestic  relations.  Therefore, 
one  cannot  complain  that  he  is  deprived  of  a  vested  right 
though  the  rule  prescribed  under  which  his  marriage  is  dis- 

1  State  V.  Jackson,  80  Ma  175 ;  State  r.  Gibson,  36  Ind.  389 ;  Stnte 
9.  Hairaton,  68  N.  C.  451 ;  Lonas  v.  State,  3  Heisk.  (Tenn.)  287 ;  £x 
parte  Hobbs  and  Johnson,  1  Woods,  537 ;  State  v.  Tutty,  41  Fed.  Rep. 
758. 
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solved  seems  to  him  unreasonable  or  unjast.^  3.  That  a 
mere  legislative  act,  where  legislative  divorces  are  not  pro- 
hibited, is  due  process  of  law  for  this  purpose,  and,  as  in 
the  case  of  the  passage  of  any  other  law,  its  justice  cannot 
become  the  subject  of  judicial  inquiry.  4.  That,  when 
divorce  is  by  law  made  a  judicial  proceeding,  the  right  to  a 
hearing  is  the  same  that  exists  in  controversies  over  prop- 
erty rights,  and  is  indefeasible.  5.  No  State  can  establish 
rules  for  divorce  for  any  but  its  own  people,  nor  grant 
divorces  to  those  not  domiciled  within  its  own  limits.  It 
is  under  this  principle  that  questions  of  constitutional  right 
are  likel}'  to  arise.  The  principle  is  clear,  but  attempts  are 
often  made  to  avoid  it  by  going  from  one  jurisdiction,  and 
obtaining  a  merely  colorable  residence  in  another,  for  the 
purposes  of  divorce.  A  divorce  obtained  under  such  cir- 
cumstances is  wholly  unauthorized  and  void  for  want  of 
authority  in  the  State  whose  courts  assume  to  grant  it^ 
Nor  can  the  constitutional  provision  that  full  faith  and 
credit  shall  be  given  in  each  State  to  the  judicial  proceed- 
ings, &c.,  of  every  other  State  require  such  a  divorce  to  be 
respected  elsewhere,  because  it  is  not  entitled  to  respect 
in  the  State  in  which  it  takes  place.* 

Education,  —  That  civil  liberty  would  be  exceedingly 
imperfect  that  did  not  permit  the  citizen  to  educate  himself 
in  such  proper  ways  as  might  be  open  to  him,  and  to  such 
extent  as  he  should  choose.  The  State,  however,  usually 
makes  provision  for  public  education,  establishing  schools 
and  laying  down  rules  respecting  those  who  shall  be 
received  into  them.  Formerly  it  was  held  that  such  a 
provision  was  in  the  nature  of  state  bounty,  and  that  the 
State  might  limit  the  bounty  at  discretion.     Therefore 

1  Starr  «.  Pease,  8  Conn.  641 ;  Crane  v,  Meginnis,  1  Gill  &  J.  (Md.) 
468. 

2  Hanover  i?.  Turner,  14  Mass.  227 ;  Leith  v.  Leith,  89  N.  H.  20 ; 
People  V.  Dawell,  25  Mich.  247 ;  Hoffman  v,  Hoffinan,  46  N.  Y.  30  ; 
Reel  V,  Elder,  62  Penn.  St  808. 

*  Chase  v.  Chase,  6  Gray  (Mass.),  167. 

16 
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colored  children  might  be  excluded  from  the  public 
schools.^  Bat  since  the  adoption  of  the  fourteenth  amend- 
ment this  is  anlawful,^  though  it  seems  to  be  admissible 
to  require  colored  persons  to  attend  separate  schools, 
provided  the  schools  are  equal  in  advantages,  and  the 
same  meamire  of  privilege  and  opportunity  is  afforded  in 
each.* 

Mnplo^ent.-^The  general  rule  is  that  every  person 
sui  Juris  has  a  right  to  dioose  his  own  employment,  and 
to  devote  his  labor  to  any  calling,  or  at  his  option  to  hire 
it  out  in  the  service  of  others.  This  is  one  of  the  first  and 
highest  of  all  civil  rights,  and  any  restrictions  that  dis- 
criminate against  persons  or  classes  are  inadmissible.  The 
right  to  reside  in  a  country  implies  the  right  to  labor  there, 
and  therefore  if  by  treat}'  with  a  foreign  country  its  people 
are  given  the  liberty'  to  reside  in  this,  no  State  can  have 
the  right  to  forbid  their  employment,  as  this  would  be  in 
conflict  with  the  rights  given  bj^  the  treaty.* 

Emplo3'ments  are  nevertheless  subject  to  conti-ol  under 
the  state  power  of  police,  and  ma}'  be  regulated  in  various 
ways,  and  to  some  extent  restricted.' 

1.  The  State  may  forbid  certain  classes  of  persons 
being  employed  in  occupations  which  their  age,  sex,  or 
health  renders  unsuitable  for  them ;  as  women  and  young 
children  are  sometimes  forbidden  to  be  employed  in  mines 
and  certain  kinds  of  manufacture. 

2.  The  State  may  require  special  training  for  some  em- 
ployments, and  forbid  persons  engaging  in  them  who  have 

1  Roberts  v,  Boston,  5  Gush.  (Mass.)  198. 

2  Ward  V.  Flood,  48  Cal.  86. 

»  Cory  w.  Carter,  48  Ind.  827  ;  State  i;.  McCann,  21  Ohio  St.  198  ; 
County  Court  v.  Robinson,  27  Ala.  116;  People  v.  Gallagher,  93 
N.  Y.  488. 

*  Baker  v.  Portland,  6  Sawy.  566 ;  Chapman  v.  Toy  Long,  4  Sawy. 
86;  Soon  Hing  v,  Crowley,  113  U.  S.  703. 

^  An  ordinance  making  it  a  penal  o£Fence  for  a  city  contractor  to 
demand  more  than  eight  hours  labor  per  day  of  his  employees  is 
void.    Ex  parte  Kuback,  85  Cal.  274. 
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not  proved  their  fitness  on  examination,  and  been  daly 
licensed.  Such  are  the  cases  of  practitioners  of  law  and 
of  medicine.^  Similar  regulations  cannot  be  extended  to 
members  of  the  clerical  profession,  since  it  is  a  part  of 
the  religious  freedom  of  the  people  that  they  should  be  left 
at  liberty  to  listen  to  such  ministrations  as  they  please, 
and  to  select  their  own  teachers,  whether  learned  or  un- 
learned, wise  or  foolish. 

Where  an  employment  is  in  the  nature  of  a  privilege, 
as  is  the  practice  of  the  law,  it  may  be  restricted,  as  suf- 
frage is,  to  persons  of  the  male  sex.^ 

3.  An  occupation  opposed  to  public  policy,  like  that  of 
gaming,  may  be  prohibited  altogether.  And  where  one  is 
peculiarl}^  liable  to  abuses,  it  may  be  surrounded  b}'  all 
such  securities  as  may  seem  calculated  to  prevent  them. 
The  case  of  the  sale  of  intoxicating  drinks  is  an  illustra-  ^^y 
tion.  Sometimes  this  is  prohibited  altogether,^  because 
the  evils  are  supposed  to  exceed  any  possible  benefits ; 
und  the  prohibition  invades  no  principle  of  constitutional 
liberty.*  If  by  such  laws  existing  brewery  property  is  ren- 
dered valueless  or  is  abated  as  a  nuisance  without  com^ 
pensation,  the  owner  cannot  complain  of  a  lack  of  due 
process  of  law.*  Sometimes  the  business  is  only  subjected 
to  stringent  regulations ;  such  as  that  the  dealer  shall  give 
evidence  of  good  moral  character,  be  approved  by  some 
local  board,  give  security  not  to  sell  to  minors  or  habitual 
drunkards,  <&c.    Recently  statutes  have  gone  much  fur- 

1  If  by  gQch  reflation  one,  who  has  practited  ench  profession  for 
a  time,  is  prevented  from  continuing  its  pursuit,  he  is  not  deprived  of 
property  without  due  process  of  law.  Dent  r.  West  Virginia,  129 
U.  S.  114. 

2  Bradwell  r.  State,  16  Wall.  ISO ;  Matter  of  GoodeU,  89  Wis.  232 ; 
Ex  parte  Spinney,  10  Nev.  323 ;   Robinson's  Case,  131  Mass.  376. 

*  Beer  Company  v.  Massachusetts,  97  U.S.  Rep.  25;  License  Tax 
Cases,  5  Wall.  462. 

*  License  Cases,  5  How.  504 ;  Lincoln  v.  Smith,  27  Vt.  328 ;  Rey- 
nolds v.  Geary,  26  Conn.  179. 

^  Mugler  V,  Kansas,  128  U.  S.  673 ;  Kidd  v.  Bearson,  128  U.  S.  1. 
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ther,  and  made  dealers  responsible  for  all  injuries,  direct 
and  indirect,  that  may  result  from  their  sales,  to  the  wife, 
child,  parent,  or  employer  of  the  purchaser ;  and  it  is  held 
competent  for  the  State  to  impose  this  severe  responsibil- 
ity.^ Some  statutes  ev^i^Qiake  the  owners  of  property  on 
which  liquors  are  sold  by  others-j'esponsible  for  the  result- 
ing injury.  And  upon  the  principle- that  the  State  may 
resti'ain  or  forbid  the  use  of  whatever  artides  it  deems^ 
prejudicial  to  the  public  health  or  morals,  statut^^orohibit-  ^  C' 
ing  the  manufacture  or  sale  of  oleomargarine  havb>sbeen  \^^ 
sustained  in  spite  of  the  fourteenth  amendment.^ 

Innkeepers  and  Common  Carriers,  —  In  general  every 
person  may  make  rules  for  the  regulation  of  his  own  busf-T^  ^  -r^ 
ness,  and  may  deal  with  whomsoever  he  pleases,  and  refuse  A  ^  V 
to  deal  with  others.  Exceptional  rules  have  gi^own  up  at 
the  common  law  in  respect  to  certain  occupations,  on  ac- 
count of  their  public  nature.  One  of  these  is  that  of  an 
innkeeper,  whose  obligation  at  the  common  law  is  to  re- 
ceive all  who  come,  and  entertain  them  impartially,  pro- 
vided he  has  sufficient  accommodations,  and  they  come  in 
an  orderly  and  decent  manner,  not  intoxicated  or  subject 
to  a  contagious  or  infectious  disease.*  A^ common  carrier 
is  under  similar  obligations,  and  has  similar  rights.  But 
he  may  discriminate  in  the  accommodation  he  affords,  so 
long  as  the  distinctions  are  not  wholly  unreasonable ;  as 
some  railroad  companies  do  in  furnishing  different  car- 
riages for  male  and  female  passengers ;  ^  and  it  has  been 
decided  in  some  cases  that  the  carrier  may  discriminate  in 
the  same  way  between  persons  of  different  races,  provided 
the  accommodations  afforded  to  all  are  equal.^    No  doubt 

1  Wilkerson  v.  Rust,  57  Ind.  172 ;  State  v.  Lndington,  33  Wi«.  107. 
»  Powell  i».  Pennsylvania,  127  U.  S.  678. 

^  Howell  V,  Jackson,  6  C.  &  P.  728;  Markham  v.  Brown,  8  N.  H. 
528. 

*  Chicago,  &c.  B.  B.  Co.  v.  Williams,  56  111.  185 ;  Hutchinson  on 
Carriers,  §  542. 

*  Westchester,  &c.  B.  B.  Co.  v.  Miles,  55  Penn.  St.  209 ;  Green  v. 
Bridgeton  (U.  S.  Dist.  Ct  Georgia),  0  Cent.  Law  Jour.  206. 
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i^t^^ft  Ipgifllation  might  lawfully  forbid  sudh  discriminations^ 
Ant]  rnngrAftft  mjght  ^0  tbfi  ft^m^i  so  far  as  concerns  the 
commerce  that  falls  within  its  control ;  ^Jtmt  Congress  can 
have  no  power  within  the  State  to  legislate  for  equal  and 
vC  impartial  accommodations  in  public  inns,  theatres,  Ac.^ 

^-L^  where  the  common  carrier  is  a  railroad  compan}',  ex- 
Id^Qg  and  operating  its  road  under  a  grant  of  important 
state  ^ftncbises,  among  which  is  that  of  exercising  the 
right  of  eminent  domain  for  the  acquisition  of  right  of 
way,  &c.,  and  espectaUy  if  by  the  charter  the  State  has 
reserved  the  right  of  alteration  and  repeal,  the  State  ma}'' 
extend  its  regulations  so  far  as  ta  fix  the  rates  of  trans- 
portation, and  to  compel  submission  to  the  constant  super- 
vision of  commissioners,  whose  duty  it  shaH  be  to  see 
that  the  laws  are  obeyed,  and  that  absolute  impdrii^ty 
is  observed.* 

JRegidation  of  Priced,  —  Formerly  it  was  common  by 
legislation  to  regulate  wages,  and  the  prices  of  merchan- 
dise, or  whatever  any  one  person  might  have  to  dispose  of 
to  another.  To  some  extent  >this  was  done  in  this  coun- 
try in  colonial  days,  but  never  generally ;  and  the  old  laws 
on  the  subject  were  unquestionabl}'  innovations  on  common 
right,  and  usurpations  of  authority.  In  some  cases,  how- 
ever, the  right  to  regulate  charges  is  still  exercised,  and  in 
the  following  cases  may  be  justified  on  principle : — 

1.  Where  the  business  is  one  the  following  of  which  is 
not  a  matter  of  right,  but  is  permitted  by  the  State  as  a 
privilege  or  franchise.  Under  this  head  may  be  classed 
the  business  of  setting  up  lotteries,  of  giving  shbws,  &c. , 
of  keeping  billiard-tables  for  hire,  of  selling  intoxicating 
drinks,  and  of  keeping  a  ferry  or  toll  bridge. 

1  De  Cuir  v.  Benson,  27  La.  Ann.  1. 

2  See  Hall  t;.  De  Cuir,  05  U.  S.  485. 

'  Civil  Rights  Cases,  109  U.  S.  3,  m  which  the  purpose  and  force 
of  the  new  amendments  to  the  Constitution  are  considered. 

*  Chicago,  &c.  R.  R.  Co.  v.  Iowa,  04  U.  S.  155 ;  Peik  v.  Chicago,  &c. 
R.  R.  Co.,  94  U.  S.  164.  See,  further,  oases  cited  Ch.  XVI.  sec.  1, 
under  **  Regulation  of  Charter  Contracts." 
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2.  When  the  State  on  public  groands  renders  to  the 
business  special  asi^istance  by  taxation,  or  under  the  emi* 
nent  domaihv  as  is  done  in  the  case  of  railroads. 

3.  When,  ibr  the  accommodation  of  the  business,  special 
privileges  are  gilF^n  in  the  public  streets,  or  exceptional 
use  allowed  of  public  property  or  public  easements^  as  is 
the  case  with  hackmeb^  draymen,  &c. 

4.  When  exclusive  privileges  are  granted  in  considera- 
tioa  of  some  special  retuhi  to  the  public,  or  in  order  to 
secure  something  to  the  publh;  not  otherwise  attainable.^ 

To  these  may  be  added :  «— 

5.  Those  employments  which  We  qtum  public,  and  es* 
sential  to  the  business  of  the  country,  but  of  which  the 
circumstances  give  to  a  few  persons  V  virtual  monopoly  at 
each  important  commerdal  centre^ — -^uch  as  those  who 
own  elevators  for  the  storage  of  grain  haye  in  the  city  of 
Chicago.* 

6.  The  case  of  money  loans.  This  last  i^an  exception 
difficult  to  defend  on  principle  ;\but  the  |x>weV  to  regulate 
the  rate  of  interest  has  been  employed  from  ihe  earliest 
days,  and  has  been  too  long  acquiesced  in  to  be  questioned 
now. 

Monopolies. -^^very  exclusive  pri^lege  is  to  some  ex- 
tent an  infringement  upon  equal  rights,  and  therefore  ought, 
to  be  capable  of  being  defended  on  somevground  that  un- 
der the  circumstances  justifies  it  ButNmonopoIies  are 
undoubtedly  admissible  in  some  cases.  AnXillustration  is 
had  in  the  case  of  a  patent,  and  another  in  the  case  of  a 
copyright  of  a  book  or  print.  Monopolies  in\ll  kinds  of 
business  were  at  one  time  common  lu  EnglandV  but  they 
were  held  to  be  illegal  at  length,  the  court  declaring  that 
''the  sole  trade  of  any  mechanical  artifice,  or  an\  other 
monopoly,  is  not  only  a  damage  and  prejudice  to  those 
who  exercise  the  same  trade,  but  also  to  all  other  subj^ts  j 

1  Slaughter-House  Cases,  16  WaU.  36 ;  Water  Works  t;.  Scho^ler, 
110  U.  S.  847. 

>  Munn  V.  People,  69  III.  80;  Munn  v,  IlUnois,  94  U.  S.  113. 
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for  tbe  eud  of  all  these  monopolies  is  for  the  private  gain 
of  the  patentees."  ^  It  is  certain  that  they  cannot  be 
granted  in  such  ordinary  vocations  as  can  be  left  open  to 
all  to  the  common  benefit ;  but  they  sometimes  may  be 
given  as  &  matter  of  regulation^  where  the  business  is 
such  that  the  pablic  intereat  can  be  best  subeei-ved  and 
protected  by  confiding  it  to  one  person^  or  association  of 
persons  who  shall  manage  it  exclusively.  For  example, 
the  exclusive  right  to  supply  water  or  gas-light  in  a  cit}-  or 
part  of  a  city  is  sometimes  granted,'^  or  the  exclusive  right 
to  lay  railway  tracks  in  its  streets ;  and  it  has  been  held 
that  a  corporation  may  be  givea  the  exdusive  right  to 
slaughter  cattle  for  the  markets  of  a  city,  it  being  required 
to  do  so  impartially  for  all  who  apply,  and  at  reas<Miable 
rates.^  This  obligation  to  serve  the  public  impartially 
would  seem  to  be  an  essential  incident  to  an}'  grant  of  a 
monopoly,  since  without  it  it  would  be  impossible  to  justify 
the  grant  on  public  grounds. 

Combinations  to  effect  monopolies  are  opposed  to  the 
public  interest,  and  may  be  forbidden  and  punial^.  So 
combinations  to  prevent  men  being  emploj'ed  by  others, 
through  force  or  threats  or  any  other  means  beyond  the 
employment  of  reason  or  solicitation,  are  illegal,  and  if 
successful  will  be  actionable  at  the  common  law.'* 

Sumptitary  Laws,  —  Montesquieu  thought  sumptuary 
laws  essential  to  prevent  extravagance  in  a  republic,*  but 
the  notion  has  long  been  exploded.    They  are  plain  inva- 

*  Darcy  i*.  Allain,  11  Rep.  84;  Broom,  Const.  Law,  500.  See  the 
act  of  Congress  to  protect  commerce  "against  unlawful  restraints 
and  monopolies.**  26  Stat,  at  Large  209  (July  2,1890).  and  "anti- 
trust "  legislation  of  the  States. 

2  State  r.  Milwaukee  Gas  Co.,  29  Wis.  454;  New  Orleans  Gas  Co. 
V.  La.  Light  Co.,  116  U.  S.  660 ,  New  Orleans  Waterworks  v.  Rivers, 
Id.  674. 

s  Slaughter-House  Cases,  16  Wall.  36. 

*  Carew  i;.  Rutherford,  106  Mass.'  1 ;  Old  Dom.  SS.  Co.  o.  McKenna, 
30  Fed.  Rep.  48.    See  Hornby  v.  Close,  L.  R.  2  Q.  B.  153. 

*  Spirit  of  the  Laws,  b.  7. 
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in  criminal  cases  has  beea  looked  upon  as  a  necessary 
part  of  the  liberties  of  the  people,  and  a  sentiment  at- 
taches to  it  which  will  scarcely  suffer  its  value  to  be  ques- 
tioned, gy^yy  state  constitution  preserves  it  for  suilft  m 
the  state  courts,  and  every  new  or  revised  constitution 
repeats  a  guaranty  of  it.  £ven  the  common-law  require- 
ment of  unanimi^  in  the  verdict,  which  is  of  more  than 
doubtfur  value,  is  retained  without  inquiry  or  question, 
because  it  has  existed  from  time  immemorial. 
Q/  ^Sl3^S*tfibuhlt^-wftS  almost  peculiar  to  the  common^^w 

\  '  courts^Hpd  issues  joined  in  other  courts  went  to  a^jury 
\  V  only  undeY^^eculiar  circumstances  and  in  exefeptional 
eases.  It  is  ra^portant  to  know,  however,  that  the  form 
of  the  proceeding'l«411  not  determine  the  right  of  the  party 
to  this  method  of  triiv).  By  the  comznon  law  in  this 
amendment  ^^  is  meant  what  the  Constitution  denominated 
in  the  third  aiticle  ^  law ' ;  not  merely  suits  which  the  com- 
mon law  recognized  among  Its  old^and  settled  proceedings, 
but  suits  in  which  legal  rights^ere  to  be  ascertained  and 
determined,  in  contradistinc^n  to  those  where  equitable 
rights  alone  were  recogni^d  and  equitabla  remedies  were 
administered ;  or  where<as  in  the  admiralt}',  a  ipixture  of 
public  law  and  of^imiritime  law  and  equity  was  often 
found  in  the  sam^  suit"  ^  It  is  immaterial,  therefore, 
what  changes ^ay  be  made  in  the  forms  of  action  or 
pleadings,  ^ce  the  nature  of  the  controyesy  and  the  right 
in  dispute  must  determine  the  privilege,  and  not  the  form 
of  remedy  provided.^  But  as  the  amendment  only  pre- 
serves the  right,  and  does  not  extend  it,  the  privilege  is 
demandable  of  right  onl}^  in  those  cases  in  which  the  law 
gave  it  before.* 

1  Panons  v,  Bedford,  8  Pet  48.3,  447. 

3  Backus  V,  Lebanon,  11  N.  H.  9;  Tabor  v.  Cook,  16  Mich.  822. 

'  Rhine«  v.  Clark,  51  Penn.  St.  96.  A«  the  goyernment  has  the 
right  to  prescribe  conditions  attending  the  importation  of  goods,  an 
importer  has  no  right  to  have  the  dutiable  value  of  imports  deter- 
mined by  a  jury.    Auffmordt  v,  Hedden,  187  U.  S.  310. 
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TFovoer.  —  In  criminal  cases  —  at  least  in  cases  of  felony 
*— the  accused  cannot  waive  this  privilege,  the  jury  being 
a  necessary  part  of  the  tribunal  that  tries  him ;  ^  nor  can  it 
be  made  to  depend  on  any  condition,  as,  for  example, 
upon  an  appeal  from  a  court  that  sits  without  a  jury  to  a 
court  which  allows  one.'^  But  civil  rights  in  general  may 
be  waived,  and  a  provision  for  civil  cases  that  trial  by 
jury  should  be  deemed  waived  unless  demanded  would 
seem  unobjectionable.  It  has  been  held,  also,  that  it  suf- 
ficiently preserves  the  privilege  to  make  provision  by  law 
^  yxvy  trial  in  an  appellate  court.* 

Incidents.  —  The  peculiar  characteristic  of  jury  trial  is 
this :  that  the  jury  sit  with  the  judge  to  try  the  facts  of 
the  controversy,  receiving  from  him  the  law,  and  applying 
it^  according  as  they  find  Uie  facts  to  be,  in  a  verdict  which 
embodies  both  fact  and  law  in  a  general  conclusion.  Or^ 
at  their  option,  the  jury  may  find  the  fad^s  specially,  and 
report  them  to  the  court,  who  will  then  determine  whajb 
judgment  the  facts  require.  The  court  is  thus  the  trier  of 
the  law,  and  the  jury  are  the  triers  of  the  facts ;  but  the 
judge  may  nevertheless  rightfuU}'  express  his  opinion  upon 
the  facts  to  the  jury,  who  will  be  at  libert}'^  to  accept  his 
conclusions,  or  to  disregard  them,  as  their  judgment  shall 
dictate.^  The  jury  have  also  the  legal  power  to  disregard 
Idle  instructions  in  matter  of  law,  and  to  render  a  verdict 
which  the  instructions  would  not  warrant ;  but  their  doing 
so  would  be  misconduct,  which  the  juc^e  should  correct  by 
granting  a  new  triaL*^  But  the  judge  will  not  grant  a  new 
trial  merely  because  his  opinion  upon  disputed  or  uncertain 
facts  difiers  from  that  of  the  jur}' ;  ^  though,  if  there  were 

1  Cancemi  v.  People,  18  N.  Y.  128.  See  cases  post,  Ch.  XV.  sec.  6  ,* 
Cooley,  Const  Lim.,  6th  ed.,  390-1. 

2  Matter  of  Dana,  7  Benedict,  1 ;  Calian  v.  Wilson,  127  U.  S.  640. 

•  Many  cases  are  colleeted  in  Cooley,  Const.  Lim.,  6th  ed.»  506, 
note.    Compare  Green  i^.  Briggs,  1  Curt.  C.  C.  811. 

«  Consequa  v.  WiUings,  Pet.  C.  C.  225. 

•  Wilkinson  v,  Greely,  1  Curt.  C.  C.  63. 

•  Stanley  v.  Whipple,  2  McLean,  85 ;  Carr  v.  Gale,  3  Wood.  &  M.  38. 
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no  evidence  fairly  tending  to  support  their  verdict,  it  will 
be  erroneous  not  in  point  of  fact  merely,  but  in  law,  and 
it  will  be  the  duty  of  the  judge  to  set  it  aside,  and,  if  he 
shall  refuse  to  do  so,  then  for  a  court  of  error  to  reverse 
it  on  that  ground.^ 

Hehearings.  —  The  rule  that  the  facts  shall  not  be  other- 
wise re-examined  than  according  to  the  rules  of  the  com- 
mon law,  is  esse^ial  to  a  preservation  of  the  right  It 
could  be  of  no  imp^tance  that  one  should  have  a  jury 
trial  in  the  first  instahce,  if  his  adversary  might  then  re- 
move the  case  to  anoth^^  court  to  be  tried  by  the  judge 
himself.  The  finding  of  t^e  jury  upon  the  facts  when  no 
error  has  intervened  to  influ^ce  it,  and  no  fraud  or  sur- 
prise, must  be  taken  as  conclusive.  When  it  becomes 
necessary  to  re-examine  the  factsStried  by  a  jury,  it  must 
be  done  by  another  jury  on  a  neV  triaL  An  appellate 
court  examines  the  &cts  only  so  far  as  may  be  necessary 
to  ascertain  whether  an}^  error  of  law  hsa  been  committed 
to  the  prejudice  of  the  party  complaining  of  the  verdict ; ' 
but  the  trial  court  may,  in  its  discretion,  grahit  a  new  triak 
where  for  any  reason  it  is  believed  justice  was\ot  d<Mie  by 
the  first  verdict. 

The  seventh  amendment  a{q[>lies  not  only  to  dbes  tried 
by  jury  in  the  federal  courts^  bat  also  to  such  as  ^  tried 
by  jury  in  the  state  courts  and  afterwards  removedX  to  the 
federal  Supreme  Court  for  review  under  its  a^^etiate^uris-  ^     ^ 
diction.* 

1  Insurance  Co.  v.  Bodel,  96  U.  S.  2S2. 

9  Hickman  v.  Jones,  9  Wall.  197. 

•  The  Jitttioet  n.  Muxray,  9  WalL  274 
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CHAPTER  XIV. 

POLITICAL  PRIVILEGES  AND  THEIR  PROTECTIONS. 

Political  Privileges  in  Oenercd. — In  the  main,  pi^itiga^ 
privileges  arise  under  state  constitutions  and  laws,  and 
are  left  to  their  protection.  The  few  exceptions  will  be 
specified  in  the  pages  which  follow. 

Section  I.  —  Citizenship. 

The  Fourteenth  Amendment,  —  The  fourteenth  article 
of  the  amendments  declaresthat  ^^  all  persons  born  and 
naturalized  in  the  United  States,  and  subject  to  the  juris- 
diction thereof,  are  citizens  of  the  United  States  and  of 
the  State  wherein  they  reside."  Th&  Importance  of  this 
provision  connects  itself  with  the  earnest  and  violent  con- 
troversy which  for  more  than  ten  j-ears  previous  to  its, 
adoption  had  agitated  the  country  respecting  the  status  of 
colored  persons.  Such  persons,  when  not  enslaved,  had 
been  considered  citizens  in  one  section  of  the  Union ;  and 
whether  they  were  or  were  not  citizens  in  the  other  States 
had  been  the  subject  of  ver}'  little  discussion  or  considera- 
tion previous  to  the  disturbing  and  exciting  events  of 
which  the  repeal  of  the  restriction  upon  the  extension  of 
slavery,  imposed  by  the  legislation  known  as  the  Missouri 
Compromise,  was  most  important.  In  the  case  in  which 
the  federal  Supreme  Court  expressed  the  opinion  that 
that  restriction  was  unconstitutional,  it  was^cTecided  that 
a  colored  person  of  the  African  race,  whose  ancestors  were 
imported  into  this  country  and  sold  as  slaves,  could  not 
become  a  member  of  the  political  communit}'  brought  into 
existence  by  the  Constitution  of  the  United  States,  and 
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as  sach  entitled  to  the  rights,  privileges,  and  immunities 
guaranteed  by  that  instrument  to  citizens,  and  that  he 
could  not,  therefore,  as  a  citizen,  bring  suits  in  the  courts 
pf  the  United  States.^  To  this  extent  the  opinion  of  the 
court  was  authoritative,  and  was  entitled  to  respect  and 
observance  as  such  so  long  as  it  stood  unreversed.  A  ver}** 
large  party  in  the  country,  however,  was  not  satisfiedwith 
^fi^asoning  of  jfafrxiQurt,  but  protested  against  it ; 
when  ^Ee^  government  of  the  country,  by  the  election  pf 
1860,  passed  into  the  hands  of  this  party,  the  decision  was 
wholly  ignored^by  the  political  depaitments  of  the  govern- 
ment. It  may  perhaps  be  said  that  it  was  ignored  by  the 
judicial  department  also,  since  persons  of  African  descent 
were  admitted  to  practice  in  the  federal  courts  on  the  same 
terms  with  others.^  But  a  mere  tacit  recognition  of  rights 
which  are  still  disputed  cannot  be  the  most  satisfactory 
settlement  of  a  question  so  important  A  ruling  of  the 
executive  department  under  one  administration  may  be 
set  aside  under  the  next.  Even  an  act  of  Congress  might 
be  repealed  when  another  party  succeeded  to  power ;  or  it 
might  be  adjudged  unconstitutional  by  the  courts,  as  had 
been  done  with  the  Missouri  Compromise.  But  as  the 
solemn  adjudication  already  had  was  still  standing  unre- 
versed, it  obviously  constituted  a  most  serious  and  dan- 
gerous impediment  to  the  peaceful  and  full  enjoyment  of 
rights  which  it  denied.  Under  these  circumstances  the 
propriety  and  importance  of  having  the  controversy  set- 
tled in  the  most  authoritative  and  conclusive  mode  are 
apparent. 

How  Citizenship  is  acquired.  —  The  fourteenth,  amendr 
ment  indicates  the  two  methods  in  which  one  may  become 
a  citizen :  first,  by  birth  in  the  United  States ;  ^  and,  second, 

1  Scott  V.  Sanford,  19  How.  3d3. 

^  This  was  without  objection  or  discussion. 

*  This  would  include,  also,  birth  abroad  of  children  of  American 
citizens  temporarily  residing  or  trayelling  in  other  countries.  Bev. 
Stat.  U.  S.,  §  1993. 
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by  nfltaralizatioD  therein.  Bat  a  citizen  b}^  birth  must  not 
only  be  born  within  the  United  States,  but  he  must  also 
be  subject  to  the  jurisdiction  thereof;  and  by  this  is  meant 
that  full  and  complete  jurisdiction  to  which  citizens  gener- 
ally are  subject,  and  not  any  qualified  and  partial  jurisdic- 
tion, such  as  may  consist  with  allegiance  to  some  other 
government  The  aboriginal  Inhabitants  of  the  country 
may  be  said  to  be  in  this  anomalous  condition,  so  long 
as  they  preserve  their  tribal  relations  and  recognize  the 
headship  of  their  chiefs,  even  when  they  reside  within  a 
State  or  an  organized  Territory,  and  owe  a  qualified  alle- 
giance to  the  government  of  the  United  States.  It  would 
obviously  be  inconsistent  with  the  semi-independent  char- 
acter of  such  a  tribe,  and  with  the  obedience  yielded  by 
them  to  their  tribal  head,  that  they  should  be  vested  with 
:/  the  complete  rights,  or,  on  the  other  hand,  charged  with  the 
full  responsibilities  of  citizens.*  But  when  the  tribal  re- 
v  lations  are  dissolved,  or  when  any  individual  withdraws 
^  and  makes  himself  a  member  of  the  civilized  oommunitv, 
adopting  tlie  habits  of  its  people  and  subjecting  himself 
full}^  to  the  jurisdiction,  his  right  to  protection  in  per- 
son, property,  and  privilege  might  well  be  held  to  become 
as  complete  as  that  of  an}^  other  native-born  inhabitant^ 
The  ruling  of  the  Suprenae  Court,  however,  is  that  unless 
he  is  naturalized  he  is  not  a  citizen  nor  entitled  to  vote.' 

UTaturcUization. — Naturalization  may  be  effected ,  firsts 
bj'  special  laws  which  confer  the  "prtvilege  upon  individuals 
named ;  second^  by  proceedings  under  general  laws,  where- 
by individuals  severally  renounce  any  foreign  allegiance, 
and  take  upon  themselves  the  obligations  of  citizenship ; 
thirdj  by  the  acquisition  b}^  the  United  States  of  foreign 

*  Goodell  V.  Jackson,  20  Johns.  (N.  Y.)  693, 710 ;  McKay  v.  Camp- 
bell, 2  Sawy.  118 ;  Ex  parte  Reynolds,  5  Dill.  894. 

2  Story  on  Const.,  4tli  ed.,  §  1038. 

•  Elk  V.  Wilkins,  112  U.  S.  94.  Under  the  Act  of  1887  an  Indian 
to  be  regarded  as  a  citisen  must  have  had  land  allotted  to  him.  State 
V.  Frazier,  44  N.  W.  Rep.  471  (Neb.). 
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territory,  with  its  people,  who  thereby  become  citizens  of 
the  United  States.  In  this  manner  the  people  brought 
within  the  jarisdiction  of  the  Union  by  the  acquisition  of.  -^ 
Louisiana,  Florida,  and  portions  of  Mexico,  became  citi- 
zens. The  second  method  above  named  is  that  provided 
by  acts  of  Congress ;  and  the  first  and  third  must  always 
be  exceptional. 

ZfOss  of  Citizenship.  —  It  is  declared  by  act  of  Con- 
gress that  ^^  expatriation  is  a  natural  andTnherent  right  of 
all  people,  indispensable  to  the  enjoyment  of  the  rights  of 
life,  liberty,  and  the  pursuit  of  happiness,"  and  that  ^^  any 
declaration,  instruction,  opinion,  order,  or  decision  of  any 
officer  of  the  United  States,  which  denies,  restricts,  im- 
pairs, or  questions  the  right  of  expatriation,  is  inconsist- 
ent with  the  fundamental  principles  of  the  republic."  ^  The 
judicial  doctrine  had  previously  been,  that  no  one  could 
«xpatna!e  ^mself  without  express  authority  of  law.*  It 
Is  also  provided  by  act  of  Congress,  that  desertion  from 
militarj'  or  naval  service,  and  going  abroad  to  avoid  Being 
lawfully  drafted  into  the  same,  shall  be  deemed  a  voluntary 
relinquishment  and  forfeiture  of  the  rights  of  citizenship.' 

Citizenship  in  State  and  Union.  —  The  fourteenth 
amendment  recognizes  the  fact  that  there  is  a  citizenship 
of  the  United  States,  and  also  a  citizenship  of  the  several 
States,  and  that  the  two  coexist  in  the  same  persons. 
Both  governments  owe  a  duty  of  protection  to  the  persons 
who  are  subject  to  their  jurisdiction,  and  both  are  entitled(^. 
to  the  allegiance  of  such  persons,  and  may  punish  breaches  ^^ 
of  this  allegiance.  It  is  impossible  to  conceive  of  such  a 
status  as  citizenship  of  a  State  unconnected  with  citizen- 
ship of  the  United  States,  or  of  citizenship  of  the  United 
States  within  a  State  unconnected  with  citizenship  of  the 
State.  The  States  cannot  naturalize,  though  they  may  con- 
fer special  privileges  upon  aliens ;  and  the  act  of  natu- 


1  Rev.  Stat.  U.  S.,  §  1999.  >  2  Kent,  48-60,  and  notes. 

»  Rev.  Stat.  U.  S.,  §§  1996-1998. 
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ralization  by  the  United  States  is  the  grant  of  citizenship 
within  the  State  where  the  naturalized  person  resides.  It 
is  only  in  the  Ten-itories  and  other  places  subject  to  their 
exclusive  jurisdiction  that  there  can  be  a  citizenship  of  the 
United  States  unconnected  with  citizenship  of  a  State. ^ 
^-^fef^rfgwien^  of  Privileges  and  Immunities.  —  In  a  pre- 
vious chapter,  the  section  of  the  Constitution  which  en- 
titles the  (Htizens  of  each  State  to  all  the  privileges  and 
immunities  dl. citizens  of  the  several  States  has  been  ex- 
amined, and  some  attempt  made  to  describe  those  privi- 
leges and  immunUies.^  By  the  fourteenth  amendment  it 
is  declared  that  ^^  no  State  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  immunities  of  citizens 
of  the  United  States.'\  The  line  of  distinction  between  the 
privileges  and  immunitieis  of  citizens  of  the  United  States 
and  those  of  citizens  of  the  several  States  must  be  traced 
along  the  boundary  of  their  respective  spheres  of  action, 
and  the  two  classes  must  bevas  different  in  their  nature  as 
are  the  functions  of  their  respective  governments.  A  citi- 
zen of  the  United  States  as  8ui*h  has  a  right  to  participate 
in  foreign  and  interstate  compjerce,  to  have  the  benefit 
of  the  postal  laws,  to  make  use^in  common  with  others  of 
the  navigable  waters  of  the  Uni^ted  States,  and  to  pass 
from  State  to  State,  and  into  foreign  countries,  because 
over  all  these  subjects  the  jurisdiction  of  the  United  States 
extends,  and  they  are  covered  by  its  laws.*  These,  there- 
fore, are  among  the  privileges  of  citizens  of  the  United 
States.  So  every  citizen  may  petition  the  federal  authori- 
ties which  are  set  over  him  in  respect  to  any  matter  of 
public  concern ;  may  examine  the  public  records  of  the 
federal  jurisdiction;  may  visit  the  seat  of  government 
without  being  subjected  to  the  payment  of  a  tax  for  the 

^  Prentiss  v,  Brenoan,  2  Biatch.  162.  The  inhabitants  of  districts 
within  a  State  oyer  which  the  State  has  ceded  exclusive  jurisdiction 
to  the  United  States  are  not  citizens  of  the  State.  Sinks  v,  Reese, 
19  Ohio  St.  d06;  Commonwealth  v.  Clary,  8  Mass.  72. 

3  See  p.  196.  ^  gtory  on  Const,  4th  ed.,  §  1087. 
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privilege ;  ^  mny  be  purchaser  of  the  pablio  lands  on  the 
same  terms  with  others ;  may  participate  in  the  government 
if  he  comes  within  the  conditions  of  snflf^age ;  and  may  de- 
mand the  care  and  protection  of  the  United  States  when  on 
the  high  s^,  or  within  the  jurisdiction  of  a  foreign  gov- 
ernment.^ Toift  privileges  suggest  the  immunities.  Wher- 
ever it  is  the  du^  of  the  United  States  to  give  protection 
to  a  citizen  again^  an}'  harm,  inconvenience,  or  depriva- 
tion, the  citizen  is  etatitled  to  an  immunity  which  pertains 
to  federal  citizenship> 

One  very  plain  and  \mqnestionable  immunity  is  exemp- 
tion fi'om  any  tax,  burden,  or  imposition  under  state  laws, 
as  a  condition  to  the  enjoyment  of  any  right  or  privilege 
under  the  laws  of  the  United  States.  A  State  therefore 
cannot  require  one  to  pay  a  tax  as  importer,  under  the 
laws  of  Congress,  of  foreign  merchandise,*  nor  impose  a  Q 
tax  upon  travellers  passing  |^y  public  conveyances  out  of 
the  State,^  nor  impose  conditions  to  the  right  of  citizens 
of  other  States  to  sue  its  citizens  in  the  federal  courts.' 
These  instances  sufficiently  indicate  the  general  rule. 
Whatever  one  may  claim  as  of  right  under  the  Constitu- 
tion and  laws  of  the  United  States  by  virtue  of  his  citi- 
zenship, is  a  privilege  of  a  citizen  of  the  United  States. 
Whatever  the  Constitution  and  laws  of  the  United  States 
entitle  him  to  exemption  from,  he  may  claim  an  immunit}* 
in  respect  to.*  And  such  a  right  or  privilege  is  abridged 
whenever  the  state  law  interferes  with  any  legitimate 
operation  of  federal  authority  which  concerns  his  interest, 
whether  it  be  an  authority  actively  exerted,  or  resting 
only  in  the  express  or  implied  command  or  assurance  of 
the  federal  Constitution  or  laws.    But  the  United  States 

1  Crandall  r.  Nevada,  6  Wall.  86. 
>  Slaaghter-House  Cases,  16  Wall.  86. 
'  Ward  V.  Maryland,  12  Wall.  168. 
4  Crandall  v.  Nevada,  6  Wall.  36. 

*  Inauranoe  Co.  v.  Morse,  20  Wall.  446. 

*  Slaughter-House  Cases,  16  Wall  86. 

17 
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can  neither  grant  nor  secure  to  its  citizens  rights  or  privi- 
leges which  are  not  expressly*  or  by  reasonable  implication 
placed  under  its  jurisdiction ;  and  all  not  so  placed  are  left 
to  the  exclusive  protection  of  the  States.* 

Necessity  of  the  Provision.  —  It  maj-  well  be  questioned 
whether  the  provision  just  considered  was  necessar3\  It 
is  certainly  not  clear  that  there  can  exist  any  privilege  or 
immunity  of  a  citizen  of  the  United  States  which,  inde- 
pendent of  the  fourteenth  amendment,  is  not  bej'ond  state 
control.  The  mere  fact  that  the  Constitution  and  laws  of 
the  United  States  have  created  a  privilege,  or  given  an  im- 
munit}',  is  of  itself  sufficient  to  put  it  bejond  the  reach  of 
unfriendly  legislation.  The  reason  is  obvious.  State  laws 
operate,  and  can  only  operate,  within  the  sphere  of  state 
sovereignty ;  but  privileges  and  immunities  of  citizens  of 
the  United  States  arise  within  the  sphere  of  national  sover- 
eignt}',  where  in  express  terms  the  Constitution  and  laws 
of  the  United  States  are  made  paramount  and  supreme.^ 
It  is  plain  that  state  laws  cannot  impair  what  they  cannot 
reach.  The  right,  for  example,  of  every  citizen  to  have 
the  benefit  of  postal  facilities,  was  as  little  open  to  ques- 
tion before  the  amendment  as  it  is  now.  The  law  must 
have  been  then  as  it  is  now,  —  namel}*,  that  state  law  is 
powerless  to  take  away,  restrain,  or  abridge  that  which 
the  federal  authority  has  lawfully  given.  And  it  is  imma- 
terial whether  the  privilege  or  immunity'  exists  as  an  impli- 
cation under  some  provision  of  the  Constitution  or  laws, 
or  is  expressly  declared  and  established.  The  right  to 
visit  the  national  capital  is  nowhere  expressl}'  declared, 

1  United  States  v.  Reese,  92  U.  S  214 ;  United  States  v.  Cruik- 
shanks,  92  U.  S.  642 ;  Hall  v.  De  Cuir,  95  U.  S.  485 ;  Kirtland  v. 
Hotchkiss,  100  U.  S.  491 ;  Presser  v.  Illinois,  116  U.  S.  252.  It  may 
be  noted  that  this  rule,  now  well  settled,  was  laid  down  by  a  bare 
majority  of  the  court  in  the  Slaughter-House  cases,  supra,  where  four 
of  the  judfres  thought  that  the  Fourteeenth  Amendment,  properly 
construed,  changed  the  whole  relation  of  the  state  and  federal  gorem- 
ments  as  to  the  protection  of  the  civil  rights  of  the  citizen. 

2  Const ,  Art.  VI.  cl.  2;  Ableman  v.  Booth,  21  How.  506. 
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but  it  results  from  the  very  nature  of  free  government ;  ^ 
and  for  a  State  to  undertake  to  deny  or  obstruct  the  right, 
WQuld  as  plainly  be  an  intrusion  on  federal  sovereignty,  as 
would  an  attempt  to  encroach  on  the  war  power,  or  the 
power  over  foreign  commerce.  Nevertheless  this  portion 
of  the  fourteenth  amendment  has  its  importance  in  the 
fact  that  it  embodies  in  express  law  what  before,  to  some 
extent,  rested  in  implication  merel}* ;  just  as  in  the  Consti- 
tution bills  of  attainder  are  forbidden,  though  without  the 
prohibition  they  would  undoubtedly  be  incompetent,  be- 
cause of  the  separation  of  legislative  and  judicial  author- 
ity which  has  been  made  by  the  American  constitutions. 
Many  abuses  of  power  are  forbidden  more  than  once  in  the 
federal  Constitution,  under  different  forms  of  expression. 

Section  II.  —  Suffrage  and  Elections. 

JBasis  oj>Suffrage,  —  During  the  last  quarter  of  a  cen- 
tury, while  the^agitation  for  an  enlargement  of  civil  rights 
has  been  violent /^^ time nt  has  had  a  great  and  extraor- 
dinary influence  on  pti^ic  affairs  in  America.    It  has  much 
affected  the  discussion  oh^olitical  privileges,  and  consid-   , 
erable  numbers  have  insisted  that  suffrage  was  a  natural '; 
right,  corresponding  to  the  ng{it  to  life  and  liberty,  and^ 
equally  unlimited.    Unless  suc^^^  doctrine  is  susceptibly.' 
of  being  given  practical  effect,  it  mU^t  be  utterly  without 
substance ;  and  so  the  courts  have  pronounced  it*    In 
another  place  it  has  been  shown  that  liberty  itself  must 
come  from  law,  and  not  in  any  institutional,  sense  from 
nature  ;  ^  and  still  less  can  that  come  from  natiir^  in  which 
all  the  people  cannot  possibly  participate,  and  ingrespect 
to  which,  therefore,  positive  law  becomes  absolutely  ^sen- 
tial  in  order  to  prescribe  qualifications,  the  possession  of 

1  Crandall  v.  Neyada,  6  Wall  35. 

2  Spencer  v.  Board  of  Registration,  1  MacArthur  (D.  C),  169,' 
United  States  v.  Anthony,  11  Blatch.  200. 

»  Ante,  pp  234,  236. 


■ --•  -. 


260  CONSTITUTIONAL  LAW. 

irhigh  shall  be  the  test  of  right  to  enjoyment.  A  gift  by 
nature^imiQt  be  absolute,  and  not  contingent  npon  the 
State  coming  -Aitrward  afterwards  with  uncertain  and 
changeable  enactmentSHa  name  conditions,  and  point  out 
the  persons  who  may  enjoy  libe^bounty.  But  there  is  a 
further  objection  which  is  equally  in§tmq^ntabie :  suffrage 
cannot  be  the  natural  right  of  the  indivi€tt!al>.^cause  it  o- 
does  not  exist  for  the  benefit  of  the  Individual,  bul^fjtfthe  S"^ 
benefit  of  the  State  itself.  ' ^^"r_^j^ 

SllfltagsJ?  participation  In  the  government :  in  a  repre-"^^ 
sentative  country  it  is  taking  part  in  the  choice  of  ofiScers, 
or  in  the  decision  of  public  questions.  The  purpose  is  to 
keep  up  the  continuity  of  government,  and  to  preserve  and 
perpetuate  public  order  and  the  protection  of  individual 
rights.  The  purpose  is  therefore  public  and  general,  not 
private  and  individual.  Whatever  suffrage  is  calculated 
to  defeat  the  general  purpose,  —  whatever,  if  permitted, 
would  tend  to  break  up  the  government,  to  introduce 
anarchy,  and  to  bring  upon  the  people  the  innumerable  C 
mischiefs  which  would  follow  from  the  destruction  of  pub- 
lic order,  —  is  not  onl}^  inadmissible  on  reason,  but  is 
proved  by  the  consequences  which  follow  to  be  condemned 
by  the  great  Author  of  government.  To  say  that  one 
whose  participation  in  government  would  bring  danger  to 
the  State,  and  probable  disaster,  has  nevertheless  a  right 
to  participate,  is  not  only  foU}^  in  itself,  but  it  is  to  set 
the  individual  above  the  State,  and  above  all  the  manifold 
interests  which  are  represented  by  it  and  bound  up  in  its 
destin}'.  Such  a  doctrine  is  idle.  Suffrage  must  come  to 
the  individual,  not  as  a  right,  but  as  a  regulation  which 
the  State  establishes  as  a  means  of  perpetuating  its  own 
existence,  and  of  insuring  to  the  people  the  blessings  it 
was  intended  to  secure. 

Suffrage  a  State  Privilege,  —  The  Constitution  of  the 
United  States,  except  in  particulars  specified  further  on  in 
this  chapter,  does  not  in  any  manner  intermeddle  with  state 
and  municipal  elections,  and  they  are  consequently  in  most 
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respects  left  exclusively  to  state  regulation  and  oontroL 
States  establish  for  their  own  people  the  rules  of  suffrage, 
and  it  is  in  state  constitutions  and  laws,  and  in  the  decis- 
iona  of  statfe^cpurts^  that  t.^^  rnlftfl  <tn<^  principles  are  to  be 
looked  for  which  govern  such  elections.     ftnffVqgrf}  jp  n<>v<>r 

^J]!f f-f.^fJ!XA^'"^"'P'^"™^"^  Q^  ^^^^  citizenship,  and  the 
great  majority  of  citizens  are  always  excluded,  and  are 
represented  by  others  at  the  polls.  Sometimes,  also,  suf- 
frage is  given  to  those  who  are  not  citizens ;  as  has  been 
done  by  no  less  than  twelve  of  the  States,  in  admitting 
persons  to  vote  who,  being  aliens  ^  have  merely  declared 
their  intention  to  become  citizens. 

Congressional  Elections,  —  Under  the  Constitution  each 
State  elects  such  juuobfir  of  representatives  ag; .  jfi  WPVX- 
tioned  to  it  by  the  laws  of  Congress,  and  the  qualifications 
of  el^QtOfs  for  such  representatives  are  to  be  the  same  as 
those  for  the  most  numerous  branch  of  the  state  legisla- 
ture.^ The  State  is  therefore  left  to  fix  these  qualifica- 
tions without  any  restraint  or  limitation,  except  that  which 
is  imposed  by  the  fifteenth  amendment.  The  legjalature  of 
each  State  alag. prescribes  the  times,  places3.ja]Q.d.JQaLanner 
of  holding  elections  for  senators  and  representatives  in 
Congress;  but  Congress  is  also  empowered  to  make  or 
alter  such  regulations,  except  as  to  the  places  of  choosing 
senators.^  WheilLJii&XSoQalitution  of  the  State  and  the 
legislation  of  Congress  conflict  respecting  the  tnnes  arrrd 
places  when  and  where  votes  ma}'  be  cast  for  the  elec- 
tion of  representatives  in  Congress,  the  legislation,  under 
the  provision  of  the  Constitution  last  referred  to,  must 
control'  Perjury  in  giving  testimony  in  the  case  of  a 
contested  Congressional  election  is  not  an  offence  against 
a  State  law,^  but  the  State  may  punish  illegal  voting  for 
Presidential  electors,  as  they  are  not  federal  officers.^ 

1  Const ,  Art.  I.  §  2.  '     «  Const.,  Art.  L  §  4. 

8  Baldwin  v,  Trowbridge,  2  Bartlett,  46. 
*  In  re  Loney,  184  U.  S.  372. 
6  In  re  Green,  134  U.  S.  377. 
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dijications  of  Electors.  — As  elections  are  the  means 
wher^bjr^e  people  express  their  sovereign  will,  the  quali- 
fications ^M^ing  part  therein  are  usually  prescribed  by 
constitution,  tnkisthey  may  not  be  subject  to  continual 
changes  from  year  tb^y ear  by  legislators  of  differing  views. 
When  the  qualificationksare  once  fixed  by  the  constitution, 
it  is  not  in  the  power  of  tnbJegislature  to  add  to  or  modify 
them,  but  they  must  remainNmtil  the  constitution  is  re- 
vised or  amended,^  and  whoev)»r  claims  the  right  must 
show  that  he  comes  within  the  inTOHt  of  the  existing  law.^ 
A  provision  giving  the  right  generallyvto  persons  possess- 
lug  certain  qualifications  must  be  undersbotod  as  excluding 
idiots  and  insane  persons,  even  though  not  expressly  men- 
tioning them  as  exceptions,  since  these  persons  are  inca- 
pable of  exercising  legal  volition.*  So  an  unnaturalized 
Indian  is  excluded.^ 

It  is  competent  to  provide  b}'  law  for  a  forfeiture  of  the 
right  to  participate  in  elections,  as  a  punishment  for  con- 
duct which  the  law  forbids ;  but  such  punishment  can  only 
be  imposed  after  trial  and  conviction.  The  election  judges 
cannot  be  authorized  for  supposed  guilt  to  iuflict  the  for- 
feiture.* 

Regulations  of  the  Franchise.  —  Even  where  qualifica- 
tions are  fixed  by  the  constitution,  it  is  competent  for  the 
legislature  to  prescribe  by  law  such  conditions  to  the  exercise 

1  State  V.  Williams,  5  Wis.  308;  Monroe  v.  Collins,  17  Ohio  St. 
666;  Rison  r.  Farr,  24  Ark.  161 ;  Randolph  v.  Good,  3  W.  Va.  651; 
St.  Joseph,  &c.  R.  R.  Co.  v.  Buchanan  Co.  Conrt,  39  Mo.  485;  Green 
V.  Shumway,  39  N.  Y.  418 ;  State  r.  Baker,  88  Wis.  71 ;  Quinn  v. 
State,  85  Ind.  486;  People  v.  Canaday,  73  N.  C.  198  ;  Brown  v.  Gro- 
ver,  6  Bush  (Ky.),  1 ;  Davies  v.  McKeeby^  6  Nev.  369;  McCafferty  v. 
Guyer,  67  Penn.  St.  109. 

2  Minor  v.  Happersett,  21  Wall.  162. 

s  Gushing,  Legislative  Assemblies,  §§  24, 27 ;  Cooley,  Const.  Lim., 
6th  ed.,  763;  McCrary,  Am.  Law  of  Elections,  §§  4,  60,  73. 

4  Elk  V,  Wilkins,  112  U.  S.  94. 

6  Huber  v,  Reilly,  53  Penn.  St.  112 ;  State  v.  Symonds,  57  Me. 
148 ;  Burkett  V.  McCarty,  10  Bush  (Ky.),  758.  Compare  Delano  v. 
Bartlett,  2  Bartlett,  168. 
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of  the  elective  franchise  as  shall  seem  reasonable  to  protect 
the  privilege,  and  to  prevent  impositions  and  other  frauds ; 
and  also  to  prescribe  all  proper  regulations  for  receiving 
and  canvassing  the  votes.  One  very  proper  condition  is, 
that  every  voter,  previous  to  the  day  of  election,  shall 
cause  his  name  to  be  entered  on  a  registry  of  voters,  which 
is  provided  for  as  a  guide  to  the  judges  of  election  in 
receiving  the  votes,  and  that  no  ballots  shall  be  received 
from  those  not  registered.  The  power  of  the  legislature  to 
require  such  a  registry  is  settled,^  and  the  voter  has  no 
cause  for  complaint  if  he  fails  to  register.  If  a  board  of 
registration  neglects  or  refuses  to  perform  its  duty  as  re- 
quired by  law,  the  members  may  be  compelled  to  do  so  by 
mandamus,  or  they  may  be  punished  as  public  offenders ; 
but  their  misconduct  cannot  entitle  unregistered  electors 
to  vote  unless  by  law  provision  is  made  for  such  cases.^ 
If  inspectors  of  election,  where  the}'  have  power  to  deter- 
mine the  voter's  qualification,  reject  a  vote,  they  may  be 
liable  civilly*  as  well  as  criminally.  But,  if  the  statute 
provides  that  they  shall  receive  the  vote,  if  the  voter 
swears  to  his  qualifications,  they  can  exercise  no  judgment 
in  the  matter  but  must  receive  the  vote.* 

Secrecy  in  Voting.  —  Election  by  ballot  is  now  prac- 
tically universal  in  this  country,  and  representatives  in 

1  Hyde  v.  Brush,  34  Conn.  464;  Cusick's  Appeal,  186  Pa.  St. 
469 ;  McCrary,  Am.  Law  of  Elections,  §§  7-10 ;  Cooley,  Const.  Liin., 
6th  ed.,  767.  But  the  provisions  as  to  registration  must  be  reason- 
able. Laws  allowing  but  a  short  time  within  which  to  register  or 
closing  the  lists  some  days  before  election  have  been  held  unreason- 
able. Daggett  V.  Hudson,  48  Ohio  St.  648 ;  State  v.  Corner,  22  Neb. 
266;  Owensboro  v.  Hickman,  14  S.  W.  Rep.  688  (Ky.);  Morris  v. 
Powell,  126  Ind.  281 ;  Atty.-Gen.  v.  Detroit,  78  Mich.  646.  In  People 
V.  Hoffman,  116  111.  687,  a  law  closing  registration  three  weeks  before 
election  was  held  good. 

3  People  V,  Kopplekom,  16  Mich.  842 :  Zeiler  v.  Chapman,  64  Mo. 
602 ;  Nefzger  v.  Raihroad  Co.,  36  Iowa,  642. 

8  Ante,  p.  162. 

*  Spragins  v,  Houghton,  8  HI.  877;  People  v.  Bell,  119  N.  Y.  176. 
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Congress  are  required  to  be  chosen  by  that  method.^  The 
ballot  is  provided  because  it  is  believed  most  effectually  to 
protect  the  elector  against  improper  influences,  as  it  enables 
him  to  exercise  the  right  without  any  person,  even  the  offi- 
cers of  election,  having  a  knowledge  for  whom  his  suffrs^e 
is  given.  To  fully  protect  the  constitutional  right  to 
secrecy  as  against  the  importunities,  browbeatings,  or 
inquisitive  intermeddling  of  others,  it  is  provided  by  law 
in  some  States  that  the  ballots  shall  be  written  or  printed 
on  white  paper  without  any  marks  or  figures  thereon  to 
distinguish  one  baUot  from  another;  and  where  such  a 
regulation  exists,  all  ballots  not  in  conformity  with  it 
when  cast  are  to  be  rejected,  and  all  contrivances  of  politi- 
cal managers  or  election  officials  to  evade  it  are  illegal.^ 

Notice  of  Elections.  —  Notices  of  the  times  and  places 
when  and  where  elections  are  appointed  to  be  held  are 
generally  required  to  be  given  by  some  public  officer,  in 
some  method  designated  by  law.  If  the  election  to  be 
held  is  exceptional  or  special,  the  failure  to  give  this  notice 
must  be  fatal,  even  should  there  be  a  general  attendance 
of  electors,  since  every  one  has  the  same  right  to  partici- 
pate with  all  others.  But  if  the  election  is  one  which  is 
provided  for  by  public  law,  and  the  law  itself  ^ives  all  the 
particulars  of  time  and  place,  the  failure  to  give  the  notice 
will  not  defeat  the  election,  since  every  one  is  supposed  to 
take  notice  of  what  is  in  the  law.' 

1  Rev.  Stat  U.  S.,  §  27. 

3  WilliamB  v.  Stein,  88  Ind.  80;  Opinions  of  Judges,  45  Me.  602 ; 
Brisbin  v.  Cleary,  26  Minn.  107.  See  cases  Cooley,  Const.  Lim.,  6th 
ed.,  761.  The  recent  State  laws,  based  on  the  Anstralian  system  of 
voting,  which  provide  for  the  furnishing  by  the  State  of  an  official 
ballot  which  shall  alone  be  used  and  for  the  seclusion  of  the  voter 
while  he  marks  or  otherwise  prepares  this  ballot  for  deposit  in  the 
box,  are  valid.  Common  Council  v.  Rush,  82  Mich.  632 ;  Talcott  v, 
Fhilbrlck,  20  AU.  Rep.  436  (Conn.) 

>  People  V,  Cowles,  13  N.  Y.  360 ;  People  v.  Hartwell,  12  Mich.  608 ; 
State  V.  Orvis,  20  Wis.  236 ;  People  v.  Brenahm,  8  Cal.  477.  Compare 
Foster  v.  Scarff.  16  Ohio  St  632. 
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BaUota^  Sufficiency  of.  —  In  elections  by  baUot,  the 
voter  must  take  care  that  his  ballot  ahall  be  complete  in 
itself,  so  that  it  shall  express  his  intention  without  I'esort 
to  extraneous  evidence  for  explanation  of  apparent  am- 
biguities. The  general  rules  of  law  do  not  permit  a  writ- 
ten instrument  to  be  varied  or  added  to  by  paiK)l ;  and  in 
case  of  ballots,  the  parol  evidence  would  be  specially  ob- 
jectionable and  dangerous,  since  public  interests  of  the 
highest  importance  depend  upon  the  elections,  and  the 
inducements  to  corruption  and  perjury  would  sometimes 
be  enormous.  Therefore,  if  one  places  upon  his  ballot 
two  names  for  one  office  when  only  one  is  to  be  voted  for, 
the  ballot,  so  far  as  concerns  that  office,  must  be  rejected 
for  ambiguity,  from  the  obvious  impossibility  of  determin- 
ing the  voter's  intention  without  resorting  to  parol  expla- 
nation.^ So,  if  the  voter  puts  one  name  upon  his  ballot 
where  he  intends  to  put  another,  he  will  not  be  allowed  to 
explain  the  mistake,  but  it  must  be  counted  as  he  wrote 
and  deposited  it.'^  But  the  fact  that  a  name  is  abbreviated 
should  not  prevent  its  being  counted  where  the  intent  is 
clear.'  Neither  should  the  fact  that  the  office  is  not  de- 
scribed with  precise  accuracy',  if  the  description  is  such 
that  no  doubt  concerning  it  can  exist.^  And  in  any  case 
where  a  doubt  in  applying  a  ballot  perfect  in  itself  is  raised 
upon  extraneous  facts,  it  maj^  be  removed  by  showing  all 
such  facts  surrounding  the  canvass  and  election  as  would 
tend  to  throw  light  upon  it.  For  example,  if  two  persons 
of  the  same  name  reside  within  a  certain  election  district, 

^  People  V  Seaman,  6  Denio  (N.  Y.),  409.  Compare  People  v. 
Saxton,  22  N.  Y.  309. 

2  Hart  V.  Evans,  8  Penn.  St  13 ;  Fenton  v.  Scott,  17  Oreg.  189. 

•  People  V.  Ferguson,  8  Cow.  (N.  Y.)  102 ;  Attorney -General  v.  Ely, 
4  Wis.  429 ;  State  v.  Gates,  43  Conn.  683 ;  Talkington  v.  Lurner,  71 
lU.  234.  In  Wimmer  v.  Eaton,  72  Iowa,  374,  ballots  for  "  F.  W."  were 
counted  for  "  E.  W."  who  was  a  candidate,  there  being  no  one  eligible 
named  "  F.  W."  who  was  running.  Compare  People  v.  Cicotte,  16 
Mich.  283 ;  Kreitz  v.  Behrensmeyer,  125  III.  141. 

«  People  V,  Matteson,  17  111.  167 ;  People  v.  McManus,  34  Barb.  620 
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and  ballots  are  cast  having  that  name  upon  them  for  a 
specific  ofi9ce,  it  ma}'  be  shown,  in  order  to  enable  the 
ballots  to  be  applied,  that  one  of  these  persons  was  pub- 
licly known  and  understood  to  be  a  candidate  for  the  ofi9ce 
specified,  and  the  other  was  not.^ 

Irregularities  in  Elections.  —  All  the  rules  of  law  gov- 
erning elections  should  aim  at  obtaining  the  full  and  free 
expression  of  the  views  of  those  entitled  to  vote ;  and 
whenever  there  is  reasonable  ground  for  believing  that 
this  has  been  had,  a  ballot  should  not  be  set  aside  be- 
cause of  mere  irregularities.  The  following  are  illustra- 
tions. The  erroneous  rejection  by  the  judges  of  election 
of  the  ballot  offered  by  a  qualified  voter ;  *  the  accidental 
substitution  of  another  book  for  the  Bible  in  the  adminis- 
tration of  an  oath ;  the  holding  of  the  election  by  persons 
who  were  not  officers  de  jure^  but  were  officere  de  facto^ 
and  acted  as  such  in  good  faith;  the  neglect  of  the  judges 
^  V>  appoint  clerks  of  the  election ;  the  closing  at  sundown 

of  the  outer  door  of  the  room  in  which  the  election  was 
held,  and  then  permitting  the  electors  within  the  room  to 
vote,  it  not  appearing  that  illegal  votes  were  received  or 
legal  excluded ;  the  failure  of  the  judges  and  clerks  to 
take  the  prescribed  oath  of  office,  the}'  being  nevertheless 
de  facto  officers;'  the  neglect  of  the  judges  to  certify  the 
result  within  the  time  fixed  by  statute ;  ^  or  any  other 
irregularity  which  does  not  cast  uncertainty  on  the  result, 
or  afiect  the  interests  of  the  party  complaining  of  it^   But 

1  People  V.  Cook,  8  N.  Y.  67. 

*  Newcum  v.  Kirtley,  13  B.  Monroe  (Ky.),  615. 

»  People  V.  Cook,  8  N.  Y.  67 ;  Taylor  v.  Taylor,  10  Minn.  112 ;  Day 
V.  Kent,  1  Oreg.  123.  This  doctrine  has  not  always  been  recognized 
in  Congress ;  but  the  cases  of  Barnes  v.  Adams  (2  Bartlett,  760),  and 
Eggleston  v.  Strader  (2  Bartlett,  897),  in  the  House  of  Representa- 
tives (1870)  support  it  in  approving  careful  reports  of  the  committee 
on  elections. 

4  Ex  parte  Heath,  3  Hill,  42;  People  o.  Sackett,  14  Mich.  820. 

6  People  V,  Cook,  8  N.  Y.  67;  Lanier  v.  Gallatas,  13  La.  An.  175; 
Dobyns  v.  Weadon,  60  Ind.  298;  Bourland  v.  Hildreth,  26  Cal.  161 ; 
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the  following  are  not  mere  irregularities.  The  submission 
of  a  question  to  vote  in  such  manner  as  to  exclude  a  por- 
tion of  those  who  are  entitled  to  take  part  in  the  election,^ 
holding  the  polls  open  but  forty  minutes  when  the  law  re- 
quires three  hours,'  and  holding  it  at  a  different  time  or 
different  place  from  that  fixed  by  law,*  though  even  in 
these  cases  an  election  ma}'  be  supported  if  it  is  made  to 
appear  that  no  one  lost  his  vote  as  a  consequence  of  the 
law  being  disobeyed.^  When  an  election  is  contested  be- 
cause of  the  reception  of  illegal  votes,  the  effect  which 
shall  be  allowed  to  that  circumstance  must  depend  very 
much  upon  other  facts.  If  the  judges  have  erroneously, 
but  in  good  faith,  received  incompetent  votes,  the  elec- 
tion will  not  in  general  be  defeated  thereby ;  ^  but  when 
it  can  be  shown  for  whom  they  were  cast  they  will  be  de- 
ducted from  the  count,  and  the  case  determined  without 
them.*  If,  however,  they  have  been  received  fraudulently, 
and  the  whole  number  is  so  great  that  the  entire  poll  is 
tainted  with  the  iilegalit}"^,  the  election  in  that  precinct  may 
be  set  aside  altogether,  as  has  frequently  been  done  in 
Congress.'^    If  a  legal  vote  is  wrongfully  rejected,  it  cannot 

McEinney  v.  O'Connor,  26  Tex.  6;  Pike  Co.  v.  Barnes,  51  Miss.  805 ; 
Wheelock  Election  Case,  82  Penn.  St.  207 ;  Loomis  v.  Jackson,  6  W. 
Va.  613 ;  Cliicago  v.  People,  80  lU.  490 ;  Beid  v.  Julian,  House  of 
Bep.,  2  Bartlett,  822.  i 

I  Attorney-General  v.  Supervisors,  11  Mich.  68.  See  People  v, 
Salomon,  46  lU.  416;  Fort  Dodge  v.  District  Township,  17  Iowa,  85; 
Barry  v.  Lauck,  5  Cold.  (Tenn.)  588. 

>  State  V.  WoUem,  37  Iowa,  131. 

*  Dickey  v.  Hurlburt,  5  Cal.  848;  Walker  v.  Sanford,  78  6a.  166; 
Williams  o.  Potter,  114  lU.  628. 

4  Dale  V.  Irwin,  78  HI.  170;  Steele  v.  Calhoun,  61  Mass.  656;  Far- 
rington  v.  Turner,  63  Mich.  27;  Simons  v.  People,  119  HI.  617. 

6  Ex  parte  Murphy,  7  Cow.  (N.  T.)  168 ;  Judkins  v.  HiU,  60  N.  H. 
140;  Tarbox  o.  Sughrue,  86  Eans.  226. 

«  State  V.  Hilmantel,  21  Wis.  666 ;  Harbaugh  v.  Cicotte,  83  Mich. 
241. 

T  Howard  v.  Cooper,  1  Bartlett,  276 ;  Dodge  v.  Brooks,  2  Bartlett, 
78 ;  Myers  v.  Mofifett,  2  Bartlett,  664 ;  Switzer  v.  Dyer,  2  Bartlett, 
777.    Sometimes  the  return  of  the  election  has  been  rejected,  and 
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be  connted  on  any  showing  of  the  intent  to  cast  it  for  b 
puticular  candidate ;  ^  though  if  the  number  rejected  is  so 
great  that  they  might  possibly  have  changed  the  result,  the 
election  may  be  declared  void  for  that  reason.* 

Eligibility  to  Office.  —  The  ConstitntJon  and  laws  of  the 
United  States  determine  what  shall  be  the  qualiScations 
for  federal  offices,  and  state  constitutions  and  laws  can 
neither  add  to  nor  take  away  fi-om  them.  This  has  been 
repeatedly  decided  in  Congress,  in  tiie  case  of  persons 
elected  to  seats  therein  when  provisions  in  the  state  con- 
stitution, if  valid,  would  render  them  ineligible.*  When 
the  law  is  silent  respecting  qualifications  to  office,  it  must 
be  understood  that  electors  are  eligible,  but  no  others.* 
The  question  has  often  been  made,  what  shall  be  tbe  rule 
when  an  ineligible  person  receives  a  sufficient  number  of 
votes  to  elect  him  if  he  were  qualified  ;  and  the  authorities 
are  greatly  divided  on  the  subject.  In  England  under 
such  circumstances  the  person  receiving  the  next  highest 
number  of  votes  will  be  declared  elected,  especially  if  the 
ineligibility  of  the  leading  candidate  was  notorious ;  *  and 
some  of  the  American  States  follow  this  course."  The  de- 
cided weight  of  authority  in  this  country,  however,  is  that 

only  thoie  votes  counted  which  can  be  »hown  lo  have  been  legally 
cast.  Wnahbarn  v.  Voorliies,  2  Bartlelt,  54.  Compare  Chadwick  e. 
MbItId,  Brighcly'a  Election  Caaei,  261. 

I  Benner  v.  Bennett,  21  Ohio  St.  481,  460. 

'  Bennerv.  Bennett,  21  Ohio  St.  481.  In  Conii^sa,  Totea  wrong* 
ivAXy  rejected  have  generally  been  counted  on  eridence  being  given 
to  show  how  the  electon  intenled  to  cast  them.  Bee  Delano  v.  Mor- 
gan, 2  Bartlett,  163.  It  would  certainly  be  very  proper  to  provide  by 
•latnte  that  votes  offered  and  rejected  should  be  marked  and  pre- 
served, in  order  that  they  mtght  be'connted  in  case  it  shonld  afte> 
wards  appear  that  there  was  error  In  rejecting  tbem. 

)  Taney  v.  Marshall,  1  Bnrtlett,  167  )  Trombntra  Caae,  Ibid.  619. 

*  State  V.  Smith,  14  Wis.  497. 

'  French  u.  Nolan,  2  Moak,  711  ;  McCrary,  Am.  Law  of  Electioni, 
§  281 ;  Cooley,  Const.  LIm.,  Bth  ed..  780. 

8  Gnllck  u.  New,  14  Ind.  03 ;  Price  r.  Baker,  41  lod.  670 ;  Habdi- 
euiD  V.  Tilder,  4  H.  &  McH.  (Md.)  279. 
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in  such  case  the  election  has  failed ;  the  votes  cast  for  the 
disqaalified  person,  though  not  electing  him,  being  enough 
to  show  that  the  people  have  not  intended  to  choose  any 
other  person.^  Such  has  been  the  conclusion  of  both 
houses  of  Congress."  The  forfeiture  of  eligibility  to  oflSce, 
it  is  sometimes  declared,  shall  follow  some  specified  breach 
of  the  law ;  such,  for  example,  as  the  giving  or  receiving 
a  bribe,  the  sending  or  accepting  a  challenge  to  fight  a 
duel,  &c.  This  renders  the  act  which  is  thus  condemned 
a  public  offence,  and  the  disqualification  becomes  a  pun- 
ishment. The  determination  whether  the  oflTence  has  been 
committed  involves  an  inquiry  into  the  law  and  the  facts, 
and  this,  being  in  its  essence  a  judicial  inquiry,  must  be 
had  before  a  judicial  tribunal,- and  the  disqualification  reg- 
ularly adjudged  before  the  punishment  can  be  inflicted. 
The  determination  cannot  be  left  to  a  canvassing  board, 
or  to  mere  ministerial  officers.* 

freedom  of  Elections.  —  An  election  fails  in  its  legiti- 
mate purpose  when  the  electors  are  subjected  to  such  influ- 
ences that  they  abstain  from  depositing  their  ballots  at  all, 
or  give  them  unintelligently,  or  from  improper  and  corrupt         ^ 

1  Decisions  to  that  effect  in  Wisconsin,  Rhode  Island,  Pennsjl- 
yania»  Missouri,  Michigan,  Maine,  Louisiana,  California,  Mississippi* 
and  Georgia  are  given  in  Cooler's  Const  lani.,  6th  ed.,  780.  And  see 
Stephens  v.  Wyatt,  17  B.  Monr.  (Kj.)  547.  If  the  disability  merely 
concerns  the  holding  of  the  office  and  is  not  a  disability  to  be  elected, 
it  is  enough  if  the  disability  is  remoyed  before  entering  upon  the 
term.  State  v.  Trumpf,  60  Wis.  108 ;  Privett  v.  Bickford,  26  Kans.  62. 
Where  an  alien  who  has  not  declared  his  intention  to  become  a  citi- 
zen is  not  an  elector  and  only  electors  are  eligible,  such  alien  cannot 
hold  office  by  declaring  his  intention  after  his  election.  State  v,  Sulli- 
van, 47  N.  W.  Hep.  802  (Minn.).    Contra,  Smith  v.  Moore,  90  Ind.  294. 

^  Cushing,  Leg.  Assem.,  66.  The  subject  was  fully  and  carefully 
considered  in  the  contested  election  case  of  Smith  o.  Brown,  in  the 
House  of  Representatives  (1868),  and  the  doctrine  of  the  text  has 
been  acted  upon  repeatedly  since. 

*  Commonwealth  v.  Jones,  10  Bush  (Ky.),  726,  approTing  In  re 
Dorsey,  7  Port.  (Ala.)  293,  and  Haber  v.  Beily,  68  Penn.  St  112.  See 
Ez  parte  Garland,  4  Wall.  883. 
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motives,  or  under  the  influence  of  fear  or  jCX>mpulsion. 
When  SLuy  considerable  number  of  voters  are  kept  from 
the  polls  through  reasonable  fear  of  personal  injury  from 
riotous  mobs,  or  from  abuse  of  legal  authority,  the  elec- 
tion should  be  deemed  altogether  void.  Congressional 
elections  have  often  been  declared  void  because  of  intimi- 
dation, when  there  was  reason  to  believe  that  electors 
sufficient  in  number  to  have  changed  the  result  were 
deterred  from  depositing  their  ballots  through  fear  or 
actual  violence.  A  careful  writer  of  much  experience 
gives  the  following  rules  as  deductions  from  the  deci- 
sions in  Congress:  — 

"1.  If  the  violence  and  intimidation  have  been  so  ex- 
tensive and  general  as  to  render  it  certain  that  there  has 
been  no  fair  and  free  expression  by  the  great  body  of  elec- 
tors, then  the  election  muHt  be  set  aside,  notwithstanding 
'j  the  fact  that  in  some  of  *the  precincts  or  counties  there 
was  a  peaceable  and  fair  election. 

**  2.  When  there  has  been  an  election  embracing  a  num- 
ber of  counties  or  precincts  in  which  there  have  been  vio- 
lence and  intimidation,  enough  to  exclude  from  the  count 
one  or  more  precincts  or  voting  places,  but  not  enough  to 
destroy  the  freedom  and  fairness  of  the  election  as  a  whole, 
such  violence  will  not  invalidate  the  election,  nor  affect  the 
results  of  it,"  unless  it  be  shown  affirmatively  that  but  for 
it  the  results  would  have  been  different 

"3.  The  question  must  be,  has  the  great  body  of  the 
electors  had  an  opportunity  to  express  their  choice  through 
the  medium  of  the  ballot  and  according  to  law ;  and  this 
fact  must  be  decided  in  the  light  of  all  the  facts  and  cir- 
cumstances shown  in  the  evidence."  ^ 

The  presence  of  a  military  force  at  or  near  the  polls  of 
an  election,  commanded  by  those  who  favor  a  particular 
candidate  or  party,  is  almost  of  necessity  a  menace  to  the 

1  McCrary,  Am.  Law  of  Elections,  §  429.  See  Hunt  t;.  Sheldon, 
House  of  Rep.  (1869). 
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electors,  and  an  interference  with  them  in  giving  their  Buf- 
fVE^es  freely,'  and  in  England  and  eome  4f  the  Slates  of 
the  Union,  even  the  training  of  the  militia  on  election  day 
is  forbidden  by  law.  It  is  usual,  also,  to  forbid  the  service 
of  legal  process  on  election  day,  lest  it  be  employed  as  a 
measure  of  intimidation  to  voters  who  are  in  debt.  Betting 
upon  the  results  of  elections  is  illegal  st  common  law  be- 
cause it  tends  to  bring  improper  influences  to  bear  upon  the 
results.  So  are  all  contracts  which  have  the  same  tendency.* 
A  vote  may  properly  be  rejected  in  a  contest  over  an  elec- 
tion when  it  appears  that  it  was  obtained  for  a  valuable 
consideration.'  Treating  electors  to  intoxicating  drinks 
on  the  day  of  election  is  very  commonly  prohibited,  not 
only  because  it  is  a  species  of  bribery,  but  also  because  it 
tends  to  unfit  the  voters  for  the  intelligent  discharge  of 
their  duties. 

Canvass  and  Return  of  Votes.  —  Ballots  cast  are  to 
be  canvassed  in  the  various  electoral  districts  or  precincts, 
and  a  report  made  of  the  results.  If  the  officers  to  be 
chosen  are  for  that  district  only,  the  judges  of  the  election 
are  usually  empowered  to  decide  who  is  elected ;  but  if 
thej-  are  for  a  division  of  the  State  embracing  several  elec- 
tion districts,  the  local  judges  will  be  required  to  make 
returns  to  a  canvassing  board,  authorized  to  canvass  the 
returns  for  the  whole  division,  and  to  declare  the  election 
as  it  appears  upon  such  returns.  The  general  rule  in  the 
several  States  is  that  these  division  or  district  canvassers 
act  in  the  performance  of  their  duties  in  a  ministerial  way 
only  ;  ttiat  is,  that  they  are  to  receive  the  returns  that  are 
transmitted  to  them  in  apparent  conforraitj'  to  the  law  as 
correct,  and  they  are  not  to  assume  the  judicial  function  of 

1  McCrary,  Am.  Liw  ofEleEtiong,  §§  418,  421. 

»  Nichols  r.  Mudgelt,  32  Vt  549;  Meacham  v.  Dow,  32  Vt.  721 ; 
Piatt  I-.  People.  29  III.  64  ;  Duke  b.  Asbee,  11  Ired.  (N.  C.)  112;  Hnm 
t>.  Smith,  87  Penn.  St.  63 ;  Harvey  v.  Tama  County,  63  Iowa,  228 ; 
Glorer  e.  Taylor,  38  1,a.  Ann.  634. 

'  State  p.  OUn.  23  Wis.  309.  327  ;  Stnte  u  Purdy,  36  Wis.  213. 
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going  behind  th^m  to  inquire  into  facts,  but  most  leave  any 
allegation  of>^rior,  mistake^  or  fraud  to  be  inquired  into  in 
some  regular  judicial  contest,  if  the  parties  concerned  shall 
afterwards  see  1^  to  institute  it.^  If  a  return  is  void  on  its 
face,  it  must  of  Course  be  rejected  ;  ^  but  it  would  be  almost 
a  matter  of  coursesto  permit  errors  of  form  to  be  corrected 
by  the  local  board  when  the  case  admitted  of  it.  Forgery  in 
the  returns  the  canvassing  board  must  necessarily  inquire 
into,  since  a  forged  return  is  in  law  no  return  at  all.* 

In  a  few  of  ^the  States  Huring  the  unsettled  times  follow- 
ing the  civil  war,  returning,  boards  were  provided  for  by 
law,  with  powers  far  surpas^ng  those  which  any  judicial 
body  can  exercise;  for  they\ere  empowered  to  revise 
and  reject  returns  on  ex  parte  sho^ng,  and  thus  to  proceed 
without  trial  and  condemn  parties  d<^  heard.  It  may  no 
doubt  be  safely  assumed  that  the  timeyhen  such  excessive 
powers  could  be  created  or  tolerated  has^ssed  awa3\ 

Canvassing  boards  in  the  performanceW  their  duties 
are,  like  other  ministerial  or  administrative  oodies,  under 
the  control  of  judicial  authorit}*,  and  when  they  neglect  or 
refuse  to  obey  the  law  maj'  be  coerced  b}'  means  of  the 
writ  of  mandamus.^ 

Contesting  Elections,  —  It  is  no  doubt  competent  to 
provide  by  the  state  constitution  that  the  decisions  of  the 

1  Ex  parte  Heath,  3  Hill  (N.  Y.),  42;  Opinions  of  Judges,  64  Me. 
688;  Phelps  v,  Schroder,  26  Ohio  St.  549;  People  v.  Hilliard,  29 
HI.  413;  State  v.  Governor,  25  N.  J.  844;  State  v.  Harrison,  88  Mo. 
640 ;  Taylor  r.  Taylor,  10  Minn.  107 ;  Switzer  v.  Dyer,  House  of  Rep. 
(1870) ;  Coll  V.  Board  of  Canyassers,  83  Mich.  367. 

2  State  17.  State  Canvassers,  86  Wis.  498 ;  Ferry  t%  Whittaker,  71 
N.  C.  475. 

8  Attorney-General  v.  Barstow,  4  Wis.  667.  The  board  should 
correct  an  arithmetical  mistake  in  the  returns.  State  v.  Hill,  20  Neb. 
119. 

4  Commonwealth  t,  Emminger,  74  Penn.  St.  470;  Clark  v.McI^en- 
zie,  7  Bush  (Ky.),  523;  State  v.  Gibbs,  13  Fla.  66;  Bank  v.  Saper- 
Tisors,  4  W.  Va.  371 ;  Kisler  v.  Cameron,  39  Ind.  488 ;  State  t\  County 
Com'rs,  23  Kans.  264 ;  Simon  v.  Durham,  10  Oreg.  62  ^  State  v.  Berg, 
76  Mo.  186. 
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canvassing  board  upon  the  election  of  any  officers  under 
the  State  dkall  be  conclusive.^  This,  however,  is  unusual ; 
and  in  generkW^he  party  who  claims  to  have  been  deprived 
of  an  office  unj^tl}'  bj^  the  results  of  the  canvass  may 
have  his  claim  tiie^n  the  courts.  In  some  cases  it  has 
been  held  that  jur}' tdai  upon  such  a  claim  is  matter  of 
right,^  but  this  is  denied  in  others ; '  and  there  is  much 
reason  for  sajing  that  tlih  State  may  provide  any  method 
that  seems  most  consistedt^  with  public  policy  for  deter* 
mining  who,  bj'  the  result  of  «an  election,  is  entitled  to  be 
recognized  as  the  official  administrator  of  its  laws.^  it  is 
different  when  the  question  is  one  of  the  forfeiture  of  an 
office ;  for  when  once  acquired,  the  incumbent  has  prop- 
erty rights  in  it. 

Legislative  elections  are  determined  by  the  body  for  a 
seat  in  which  the  election  is  had.  This  is  expresslj^  pro* 
vided  by  the  Constitution  in  the  case  of  the  two  houses  of 
Congi*ess,^  and  the  judiciary  can  in  no  manner  interfere  v^ 
with  their  conclusions.  The  evidence  in  a  legislative  con* 
test  is  usually  taken  by  committees,  and  the  "case  decided 
on  the  committee's  report.  On  general  princl^es  a  caseu 
once  decided  should  bo  considered  closed  forever.® 

FifteerUh  Amejidnient.  —  B3'  the  fifteenth  article  of  the 
amendments  it  is  provided  that  *'  the  right  of  citizens  of 
the  United  States  to  vote  shall  not  be  denied  or  abridged 

^  Grier  r.  Shackleford,  Const.  Hep.  (S.  C.)  642;  Batman  t;.  Me- 
gowao,  1  Met.  (Ky.)  633;  State  v,  Marlow,  15  Ohio  St.  114;  People 
V.  Goodwin,  22  Mich.  496  ;  Baxter  1;.  Brooks,  29  Ark.  173. 

2  State  V.  Bennett,  2  Ala.  140;  Peoples.  Railroad  Co.,  57 N.  T.  ISO. 

•  Ewing  V.  Fuller,  43  Penn.  St  384 ;  Commonwealth  v.  Leech,  44 
Penn.  St  382 ;  State  v.  Johnson,  26  Ark.  281 ;  State  v,  Lewis,  51  Conn. 
113. 

4  Kennard  v.  Louisiana,  02  U.  S.  480. 

^  Const,  Art.  I.  §  5.  Provisions  for  contested  elections  to  Con- 
gress are  made  by  Her.  Stat.  U.  S.  ch.  8. 

^  Mr.  McCrary,  in  the  sixth  chapter  of  his  treatise  on  the  Law  of 
Elections,  has  gone  at  some  length  into  the  eridence  receivable  by 
legislative  committees. 

18 
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by  the  United  StateH,  or  b}-  any  State,  od  account  of  race, 
color,  or  previons  condition  of  servitude."     TliU  provision    _ 

gives  to  tlie  fVeedmen  and  otber  colored  persons  the  right  , 
to  impartial  consideration  in  the  law  of  suSi'age  in  the  sev-  ' 
eral  States. 

The  secoud.cUiiaeJif  the_fourt«enth  article  was  intended 
to  influence  the  States  to  bring  about  by  their  voIuhtaTy" 
action  the  same  I'eault  that  is  now  accomplished  by  this 
amendment.  JLpmsided  that  when  the  right  to  vote  was 
dented  to  any  of  the  male  inhabitants  of  a  State,  being 
twenty -one  years  of  age  and  citizens  of  the  United  StateS) 
or  any  way  abridged  except  for  participation  in  ci-ime, 
the  basis  of  representation  in  Congress  should  be  reduced 
in  the  proportion  which  the  number  of  such  male  citi- 
zens should  bear  to  the  whole  number  of  male  citizens 
twenty-one  years  of  age  in  such  State.  By  this,  the  pur- 
pose was^Jo^iaiiiice  the  States  to  admit  colored  freemeo 
to  the  privilege  of  suffrage  by  reducing  the  representatioD 
and  influence  of  the  States  in  the  federal  government,  in 
case  they  refused.  No  opportunity  occurred  for  testing 
the  ejBcacv  of  this  plan  previous  to'  the  adoption  of 
the  fifbeentE  article,  and  it  cannot  therefore  be  aflSnncd 
whether  it  would  or  would  not  have  been  successful.  Im- 
p»rtjint.  i)iip^|jft;jH,  bowever,  may  still  arise  under  it  The 
provision  is  general ;  it  is  not  limited  to  freedmen,  bnt  it 
applies  wherever  the  right  to  vote  is  denied  to  male  dti- 
zens  of  the  proper  age,  or  is  abridged  for  other  cause  than 
for  participation  in  crime.  The  Stat«  of  Connecticut  de-  ^ 
nies  the  right  of  suffrage  to  all  who  cannot  read,  and  " 
Massachusetts  and  Missouri  to  all  who  cannot  both  read 
and  write ;  and  many  of  the  States  admit  no  one  to  the 
privilege  of  suffrage  unless  he  is  a  tax-pR3'er.  So  in  the 
majority  of  the  States  a  citizen  absent  therefrom,  though 
in  the  public  service,  cannot  vote,  because  the  State  Re- 
quires as  a  condition  the  persona!  presence  of  the  vot#r  At 
the  polls  of  his  municipality.  Possibly  it  may  be  aaid»_itt_. 
respect  to  such  cases,  that  the  representation  of  the  State 
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should  be  reduced  In  proportion  to  the  number  of  those 
who  are  excluded  because  they  cannot  read  and  write,  or 
do  not  pay  taxes,  or  are  absent.  It  is  not  likely,  however, 
that  any  such  position  would  be  sustained.  To  require" 
the  payment  of  a  capitation  tax  is  no  denial  of  suffrage ; 
it  is  demanding  only  the  preliminary  performance  of  pub- 
lic duty,  and  may  be  classed,  as  may  also  presence  at  the 
polls,  with  registration,  or  the  observance  of  anj'  other 
preliminary  to  insure  fairness  and  protect  against  fraud. 
Nor  can  it  be  said  that  to  require  abilit}'  to  read  is  any 
denial  of  suffrage.  To  refuse  to  receive  one's  vote  be- 
cause he  was  born  in  some  particular  countr}-  rather  than 
elsewhere,  or  because  of  his  color,  or  because  of  any  natu- 
ral quality  or  peculiarity  which  it  would  be  impossible  for 
him  to  overcome,  is  plainly  a  denial  of  suffrage.  But  abil- 
it}'  to  read  is  something  within  the  power  of  anj'  man ;  it 
is  not  difficult  to  attain  it,  and  it  is  no  hardship  to  require 
it.  On  the  contrary,  the  requirement  onl}^  by  indirection 
compels  one  to  appropriate  a  personal  benefit  he  might 
otherwise  neglect.  It  denies  to  no  man  the  suffrage,  but 
the  privilege  is  freely  tendered  to  all,  subject  onl}'  to  a 
condition  that  is  beneficial  in  its  performance,  and  light  in 
its  burden.  If  a  propert}*  qualification,  or  the  payment 
of  taxes  upon  property  when  one  has  none  to  be  taxed,  is 
made  a  condition  to  suf&age,  there  may  be  room  for  more 
question. 

Discriminations  in  Naturalization,  —  Although  the  ftD 
teenth  amendment  forbids  discriminations  founded  on  race, 
color,  &c.,  as  between  citizens,  it  does  not  forbid  dis- 
criminations in  the  naturalization  laws.  Indeed,  at  the 
time  when  this  amendment  was  adopted  only  white  persons 
were  permitted  to  become  citizens  by  naturalization,  and 
the  amendment  to  the  laws  since  made  onl}''  extends  the 
privilege  to  persons  of  African  descent.* 
O^v  .v^+-- jggof^^j^  -f^cr  the  Amendment.  —  The  gxpcrimontof 

1  Bey.  Stat.  U.  S.  §  2169;  Act  of  July  14, 1870. 
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''^  \  impartial  guffrage,  though  confessedly  under  the  circnia- 

r  -' Btapcsa  one  of  much  danger,  was  entered  upon  under  the 

^'  influence  of  two  sets  of  reasons ;  the  first  of  which  had 

in  view  the  interest  of  the  colored  people,  and  the  second 
contemplated  the  general  interest  of  the  countr3%  The 
experiment,  it  was  believed,  would  benefit  the  colored 
race,  first  beea.use  it  would  give  to  them  importance,  se- 
cure to  them  respect,  and  protect  them  against  unfriendlj' 
action  or  legislation ;  and,  second,  because  it  would  be  to 
them  an  educational  process  of  the  highest  importance,  not 
only  as  it  would  incite  them  to  prepare  themselves  for  the 
duties  of  citizenship,  but  as  it  would  accustom  them  to  the 
practical  performance  of  sucnSduties. 

An  opinion  has  been  expressed  that  these  were  the  real 
purposes  of  the  amendment.^  hat  as  all  rules  of  suffrage 
contemplate  the  benefit  of  the  state  rather  than  that  of  in- 
dividuals, we  may  assume  that  the\advantage  to  individ- 
uals was  only  a  secondary  purpose.  Vlhe  reasons  why  the 
change  was  thought  to  be  importanr^  on  public  grounds 
were,  first,  that  unless  the  ballot  was  giVen  to  the  freedmen 
the  government  of  the  Southern  States  must  for  a  consid- 
erable time  be  in  the  hands  of  those  latelyy^in  rebellion v  and 
who  might  be  expected  not  to  co-operateMn  government 
heartily  and  cordially  with  those  from  whosle  political  as- 
sociation they  had  so  strenuously  endeavored  to  break 
away ;  and,  second,  that  the  existence  in  the  poJitical  com* 
munity  of  a  great  body  of  citizens,  against  whoni  the  laws 
discriminate  in  a  particular  which  makes  the  discrunination 
a  stigma  and  a  disgrace,  must  always  be  an  occali^on  of 
discontent,  disorder,  and  danger. 

The  experiment,  however  fraught  with  danger,  wak  di- 
rectly in  the  line  of  others  which  began  with  the  org) 
ization  of  the  government.  All  changes  had  been  in  t1 
direction  of  enlai^ng  the  basis  of  suffrage,  and  this 
amendment  did  not  originate  the  embarrassments  and 

I  Hunt,  J.,  in  United  States  v.  Beeee,  92  U.  S.  214, 217. 
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-^-  ■»>         "^ 

■ftttondjpg  ouu&telUgeot  paxtl^f^ip^^iifomris^^ 
bSt  oaly  added  to  them. 

Ijegislation,  —  ThQ  fifteenth  amendment  empowers  Con- 
gress  to  enforce  it  by  appropriate  legislation.  It  is  un''^ 
questionable  that  the  amendment  is  self-executing  to  this 
extent,  that  all  laws  and  all  provisions  of  state  constitu* 
tions  which  conflict  with  it  were  at  once  annulled.  Con- 
gressional legislation  could  only  be  needed  to  prevent  the 
impartifd  ri|le  of  the  Constitution  being  nullified  b}*  failure 
of  oflScers  to  give  effect  to  it. 

Congre^.^as  made  elaborate  provisions  for  protecting 
the  political  rights  which  are  given  by  the  fifteenth  amend- 
ment, and  also  the  right  to  the  equal  protection  of  the  laws> 
secured  by  the  fourteenth  amendment.  The  most  impor^ 
tant  of  these  are  the  provisions  for  the  appointment  by  the 
CTnited  States  Circuit  Courts  of  supervisors  to  watch  and 
oversee  the  registration  of  voters  and  the  elections  for  rep- 
resentatives in  Congress ;  for  the  appointment  of  deputy 
United  States  marshals  to  assist  in  the  preservation  of 
order  at  the  elections,  and  to  aid  the  supervisors  in  the 
performance  of  their  duties  ;  for  the  punishment  as  crimes 
of  such  acts  as  tend  to  invade,  hinder,  or  obstruct  the  en- 
joyment of  the  political  rights  which  the  amendments  were 
intended  to  confer  and  secure ;  and  for  the  conferring  upon 
the  federal  couits  of  jurisdiction  in  election  eases  where  a 
federal  right,  privilege,  or  immunity  is  in  question.^  The 
legislation  thus  adopted  has  received  the  attention  of  the 
Supreme  Court,  and  the  foUp wing  gpnArai  pHnr.ipiPQ  hayg 

JjfifinJaid-ilaKnj — 

1.  The  Constitution  of  the  United  States  confers  the 
right  to  vote  upon  no  one.  That  right  comes  to  the  citi- 
zens  of  the  United  States,  when  they  possess  it  at  all, 
under  state  laws,  and  as  a  grant  of  state  sovereignty. 
But  the  fifteenth  amendment  confers  upon  citizens  of  the 
United  States  a  new  exemption ;  namely,  an  exemption 

1  Bev.  Stat.  U.  S.,  cb.  24  and  26. 


/ 


278  CONSTITUTIONAL  LAW. 

from  discrimination  in  elections  on  account  of  race,  color, 
or  previous  condition  of  servitude.  This  exemption  the 
United  States  may  protect  b}'  appropriate  legislation. 

2.  The  power  in  Congress  to  legislate  at  all  on  the  sub- 
ject  jpf^votihg  at  state  elections  resjj§^iii)6n  ^:he  fifteenth 
amendment.  The  whole  subject  was  in  the  hands  of  the 
States  before,  and  Congress  obtained  a  right  to  Intervene 
only  by  the  amendment,  and  to  the  extent*  that  should  be 
needful  to  protect  the  exemption  to  which  citizens  of  the 
United  States  thereby  became  entitled. 

3.    The.third  ^nH    fr^nrth  ^ulot\f^na  r^f  f.j^fi  ^f^J^f"  May  31, 

1870,  which  undertook  to  punish  election  officers  and 
others  for  den^'ing  or  abridging  the  right  of  citizens  to 
vote,  not  being  limited  in  their  operation  to  unlawful  dis- 
criminations on  account  of  race,  color,  of  previous  condi- 
tion of  seiTitude,  were  beyond  the  limit  of  the  fifteenth 
amendment,  and  therefore  beyond  the  power  of  Congress. 
Parties  cannot  be  punished  under  them  even  though  their 
acts  may  have  contemplated  or  accomplished  the  uncon- 
stitutional discrimination.^ 

Section  III.  —  The  Right  op  Assemblt  and 

Petition. 

TTie  Constitution.  —  The  first  amendment  to  the  Consti- 
tution further  declares  that  Congress  shall  make  no  law 
abridging  the  right  of  the  people  peaceably  to  assemble 
and  to  petition  the  government  for  a  redress  of  griev- 
ances. Two  rights  are  protected  by  this  provision :  the 
right  of  the  people  to  assemble  themselves  together,  and 
the  right  of  petition ;  but  they  are  protected  as  against 
federal  action  onlv.^ 

ThePef>ph,  ■  When  the  term  ''  the  people  -''-is  made  use 
^  in  constitutional  law  or  discusaiQn»j4t'4»-eft^n  the  oaoc 

1,. United  States  ».  Ree8e>^  U.  S.  214;  United  States  v.  Cniik- 
8hi(iiks»  92  U.  S.  542.    See  Ex  parld  Siebold,  100  U.  S.  371. 
^  ^  2  United  States  t^.  Cruikshanks,  92  U.  S.  542. 
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that  those  only  aie  inteDded  who  have  a  share  la  the  gov- 
ernment Ibi-ough  being  clothed  with  the  elective  Trancbise. 
Thus,  the  people  elect  delegates  to  a  constitutional  con- 
ventioD,  and  determine  bj'  their  vot«9  whether  the  com- 
pleted  work  of  tlis  cODveotion  shall  or  shall  not  be  adopted  ; 
the  people  chooai*,  the  officers  under  the  Constitution, 
and  so  on.  For  the^e  and  similar  purposes  the  electors, 
though  constituting  Out  a  smalt  minority  of  the  whole 
body  of  the  communitjvsnevertlieless  act  for  all,  and,  as 
being  for  the  lime  the  rejWsentatives  of  sovereignty,  they 
ai'e  considered  and  spoken  of  as  the  sovereign  people.  But 
in  all  the  enumerations  and  guaranties  of  lights  the  whole 
people  are  intended,  because Nbe  rights  of  all  are  equal, 
and  are  meant  to  be  equally  proueted.  In  this  case,  there- 
fore, the  right  to  assemble  is  pre^rvcd  to  all  the  people, 
and  not  merely  to  the  electors,  or  to  any  other  class  or 
classes  of  the  people. 

Right  to  Assemble. — The  right  to  assemble  may  be 
important  for  religious,  social,  industrial  or  political  pur- 
poses; but  it  was  no  doubt  its  political  value  that  was 
in  view  in  adopting  the  amendment  To  assemble  for  re- 
ligious purposes  is  a  part  of  the  religious  liberty  of  the 
people,  and  required  no  additional  protection.  Social 
meetings  and  industrial  meetings  are  seldom  iikely  to  be 
disturbed  by  the  authorities,  except  when  they  arc  believed 
to  contemplate  public  disorder,  and  are  in  open  defiance 
of  the  law ;  but  there  must  be  an  actual  breach  of  the  law 
before  they  can  be  intermeddled  with.  Individuals  may 
perhaps  render  themselves  liable  to  arrest  by  threats,  but 
these  only  constitute  individual  misconduct. 

A  political  meeting  by  electors  may  have  one  purpose, 
and  that  by  non-electors  another.  The  former  will  usually 
meet  for  some  purpose  preparatory  to  the  esercise  of  the ' 
|K>litJcal  franchise,  such  as  to  hear  addresses,  select  candi- 
dates for  their  sutfrages,  and  the  Uke,  or  perhaps  to  petition 
those  for  the  time  in  authority  in  respect  to  something  in 
which  they  may  take  special  interest.    The  non-electors 
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may  ^so  meet  for  petition  or  remonstrance,  oi,  od  the 
other  bbnd,  they  may  meet  to  express  their  sense  of  wrong 
at  beiog.  excluded  from  political  pnvileges,  and  to  clemand 
a  right  t«  participate  niih  others.  A  demand  for  equality 
of  politidal  privilege  by  a  disfranchised  class,  persisteDtlj' 
made  auwpressed,  has  often  made  itself  beard,  and  the 
constitutioR  of  the  land  baa  been  altered  in  response  to  it- 
Still  more  dflea  statutes  have  been  enacted,  modified,  or 
repealed,  in  Reference  to  the  appeals  of  those  who  were 
not  allowed  tbX  right  to  vote ;  and  perhaps  the  right  of  as- 
sembly  on  their  Wrt  Is  more  Important  to  the  state  than 
the  same  right  on,  the  part  of  those  who  may  make  them- 
selves heard  tbrodgh  their  direct  participation  m  the 
government.  \ 

The  right  of  asseoibly  always  was,  and  still  is,  subject 
to  reasonable  regulations  by  law.  I^rliament  has  some* 
times  been  compelled  toanterpose  strict  regulations,  when 
a  great  and  tumultuous\ody  of  people  threatened  to  ap- 
pear at  its  doors  to  preset  a  demand  for  a  change  in 
the  law.  \ 

Jiiffht  to  Petition.  —  The\right  to  petitiim  is  not  co- 
extensive with  the  right  to  assemble ;  for  in  its  nature  it 
can  have  no  place  in  merely  social  affairs,  though  it  has 
a  limited  range  in  religious  and  Industrial  organizations. 
Petition  is  for  the  redress  or  preven^on  of  grievaoceB,  and 
is  addressed  to  some  person  or  body  leaving,  in  respect  to 
the  matter  in  hand,  superior  authority.  It  is  a  generic 
term,  however,  and  applies  to  all  recommendations  to 
office  or  public  position  or  privilege,  as  well  as  to  remon- 
strances against  them,  and  to  appeals  of  every  sort,  and 
for  every  purpose,  made  to  the  judgment,  discretion,  or 
favor  of  tbe  person  or  body  having  authority  in  the 
premises.' 

A  petition  is,  nevertheless,  merely  a  privileged  publica- 

1  Kershnw  «.  Bailer,  1  E'ch.  743;  Bradley  c.  HeaCb,  12  Pick 
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tion,  and  the  right  to  be  beard  b}-  means  of  it  may  be  so 
abused  as  to  take  away  the  privilege.  One  must  not  re- 
sort to  it  for  the^^rpose  of  visiting  his  malice  upon  others, 
through  the  publicdiion  of  false  charges;  but  when  the 
occasion  is  proper  for  potion,  good  motives  m  presenting 
it  will  be  presumed,  and  the  fact  that  it  contains  false  ^nd 
injurious  aspersions  of  chara^er  will  not  make  out  a  right 
of  action,  but  malice  in  the  petitioner  must  be  established 
also.^  The  petition  must  be  for  something  within  the  afu- 
thority  of  the  person  or  body  addressed  to  grant,  or  mu^ 
in  good  faith  be  supposed  to  be;  ^  and  when  it  is,  it  wiir 
be  protected  while  circulating  for  signatures,  as  well  as 
after  it  has  been  presented.'  But  if  a  false  charge  js 
merely  put  in  the  form  of  a  petition,  without  the  intent  to 
p]*esent  It,  it  is  not  within  the  privilege/ 

Section  IV.  —  The  Right  to  Keep  and  Bear  Arms. 

The  Constitution.  — By  the  second  amendment  to  the 
-CfipstaUrtionJt  is  declared  that  ^^  a  well-regulated  mili- 
tia being  necessary  to  the  security  of  a  free  state,  the 
right  of  the  people  to  keep  and  bear  arms  shall  not  be 
infringed.*' 

The  amendment,  like  most  other  provisions  in  the  Con- 
stitution, has  a  history.  It  was  adopted  with  some  modi- 
fication and  enlargement  from  the  English  Bill  of  Rights  of 
1688,  where  it  stood  as  a  protest  against  arbitrary  action 
of  the  overturned  dynasty  in  disarming  the  people,  and  as 
a  pledge  of  the  new  rulers  that  this  tyrannical  action  should 
cease.  The  right  declaredwas  meant  to  be  a  strong  moral 
check  against  the  usurpation  and  arbitrary  power  of  rulers, 

^  Gray  v.  Pentland,  2  S.  &  R.  (Penn.)  23,  Howard  v.  Thompson, 
21  Wend.  (N.  Y. )  319 

2  See  Fairman  v.  Ives,  5  B.  &  Aid.  642. 

*  Vand^^rzee  v  McGregor,  12  WeDd.*(N.  Y.)  646. 

«  State  i;  Bumham,  9  N.  H.  34. 
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and  as  a  necessary'  and^efficient  means  of  regaining  rights 
^    ^  ^  when  temporarii}'  overturned  by  usurpation.^ 

Vj.  The^^Bight  is  Oeneral,  —  It  may  be  supposed  from  the 
phraseology  of  this  provision  that  the  right  to  keep  and 
bear  arms  was  only  guaranteed  to  the  militia;  but  this 
would  be  an  interpretation  not  warranted  by  the  intent. 
The  militia,  as  has  "been  elsewhere  explained,  consists  of 
those  persons  who,  il^der  the  law,  are  liable  to  the  per- 
formance of  military  outy,  and  are  officered  and  enrolled 
for  service  when  calledNjpon.  But  the  law  may  make  pro- 
vision for  the  enrolment  of  all  who  are  fit  to  perform  mili- 
tary duty,  or  of  a  small  Wimber  only,  or  it  may  wholly' 
omit  to  make  an}^  provisions  at  all ;  and  if  the  light  were 
limited  to  those  enrolled,  toe  purpose  of  this  guaranty 
might  be  defeated  altogether  by  the  action  or  neglect  to 
act  of  the  government  it  was  ineant  to  hold  in  check. 
The  meaning  of  the  provision  undoubtedly  is,  that  the  peo- 
ple, from  whom  the  militia  must  b^^  taken,  shall  have  the 
right  to  keep  and  bear  arms ,  and  th^  need  no  permission 
or  regulation  of  law  for  the  purpose,  ^ut  this  enables  the 
government  to  have  a  well-regulated  i^litia ;  for  to  bear 
arms  implies  something  more  than  the  iiaere  keeping ;  it 
implies  the  learning  to  handle  and  use  thei^  in  a  way  that 
makes  those  who  keep  them  ready  for  their  efficient  use ; 
in  other  words,  it  implies  the  right  to  meet  ft?r  voluntary 
discipline  in  arms,  observing  in  doing  so  the  laws  of  public 
order. 

Standing  Army. — A  further  purpose  of  this  amend- 
ment is,  to  preclude  any  necessity  or  reasonable  excise  for  ^ 
keeping  up  a  standing  army.    A  standing  army  isNcon-  ^ 
demned  by  the  traditions  )and  sentiments  of  the  peopled  as  '  v* 
being  as  dangerous  to  the  Irbertiea.  of  the  people  as  tne  v.^ 
general  preparation  of  the  people  for  the  defence  of  their 
institutions  with  arms  is  preservative  of  them.        ^  ^ 
What  Anna  may  be  kept.  —  The  arms  intended  by  the 

1  I  Tuck.  Bl.  Com.,  App.  800. 
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ConsUtution  are  anch  as  are  suitable  for  the  general  de- 
fence  of  the  commuDity  against  invasion  or  oppression,  and 
tbe  secret  carrj'ing  of  thoee  suited  merely  to  deadly  indi- 
vidnal  encounters  may  be  prohibited.' 

Section  V.  —  F&ebikih  of  Sfeecu  and  of  the  Press. 

The  Coti8tUiaion.  —Tbe  first  amendment  to  the  Consti- 
tatiou  further  provides  that  Congress  shall  make  no  law 
abridging  the  freedom  of  speech  or  of  the  press.  What  is 
.fil2LJBP';i*i??We  in  this  provision  Is  that  it  undertakes  to 
give  no  rights,  but  it  reix^nizes  the  rights  mentioned  as 
something  known,  understood,  and  existing,  and  it  forbids 
any  law  of  Congress  that  shall  abridge  them.  We  are 
thus  referred  for  an  understanding  of  tbe  protection  .to  the 
pre-existing  law  ;  and  this  must  eitGer  liave  been  the  com- 
mon law,  or  the  existing  statutes  of  the  States.  The 
statutes,  however,  will  he  found  to  be  nearly  silent  on  this 
,  important  anhject,  and  tbe  common  law  must  be  our  guide.  / 
[y^  JV^wrfow*  o/tAe  fitms.  ■■'■Ua-Lalma,  -wb&  wrote  wpoa^ 
the  Conslt|utioa  of  England  just  before  the  meeting  of  the 
Constitutional  Convention,  and  who  uni^ertook.to  gather 
from  the  conimoo  law  the  meaning  of  fhis  amol^  other 
principles  o^  liberty,  has  expressed  his  cbnclusion  thus  T 
"  The  libertt  of  the  prsss  as  established  in  England  oon- 
sists  in  thist  that  neither  tbe  courts  of  justice,  nor  any 
other  judges!  whatever,  are  authorized  to  take  notice  of 
writings  inteided  for  the  press,  but  are  confined  to  those  ,. 
which  are  actually  printed,  and  must  in  these  cases  pro-/ 
ceed  by  the 'trial  by  jury.'"  Mr.  Justicft  Blackstone 
adopted  this  view  as  undoubtedly  correct,'  and  in  thlBj 
country  it  ha^  been  accepted  as  expressing  the  views  of 
those  who  framed  and  adopted  this  amendment.*    If  i| 

>  Andrews  v.  State,  3  Heiik.  1S5,  found  also  with  tufiei  in  1  Green^ 

Cr.  Rep.  466.  and  8  Am.  Rep  8 ;  State  e.  8he>br,  90  Mo  302.  i 

a  Dp  r.nlmp,  Cnniit.  nf  Eng  ,  ch.  Ifl  *  4  BI.  CniD,,  IBl.       ' 

'  Rawle  on  Const.,  ch  10,  2  Kent,  17  ;  Story  on  Const,,  §  ISStf; 

Commonwealth  u  Blandlng,  3  Pick.  (Mase.)  SIM,  313. 
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expresses  their  views  fully,  we  must  conclude  that  the 
amendment  is  aimed  onl}'  at  such  censorship  of  the  press 
as  had  sometimes  been  exercised  in  England,  and  to  some 
extent  in  the  Colonies  also,  and  that,  while  forbidding  thi8> 
and  leaving  every  one  to  publish  what  he  might  please,  it 
left  him,  at  the  same  time,  to  such  responsibility  Ibr  his 
pubhcations  as^the  law  might  provide. 

It  seems  more  than  probable,  however,  that  the  con- 
stitutioual  freedom  of  the  press  was  intended  to  mean 
something  more  thfH^  mere  exemption  from  censorship  Iq 
advance  of  publication.  Such  censorship  had  never  been 
general  in  the  Goloniesi  it  did  not  exist  at  all  at  the  time 
of  the  Revolution,  and  tu^re  was  no  apparent  danger  of  its 
ever  being  restored.  To  fo^s^id  it,  therefore,  and  especially 
just  at  a  time  when  the  pedple  bad  been  taking  a  larger 
share  in  the  government  intoHheir  own  hands,  and  when 
the  command  would  be  laid  on'^heir  own  representatives, 
would  appear  to  savor  somewhaKof  idle  ceremony'.  But 
the  history  of  the  times  shows  tha^  the  people  believed  a 
right  of  publication  existed  which  ^ght  be  invaded  and 
abridged  by  oppressive  prosecutions,''and  by  laws  which 
admitted  the  liberty  to  publish,  but  enlai^ed  beyond  reason 
the  sphere  of  r^ponsibility ;  and  the  evils  Jthe}*  feared  had 
no  necessary  connection  with  any  established  or  threat- 
ened censorship.  Nor  could  any  valuable  purpose  be  ac- 
complished by  introducing  in  the  Constitution  a  provision 
which  should  forbid  merelj'  a  previous  supervision  of  in- 
tended publications,  if  the  law  might  be  so  made,  or  so  ad- 
ministered, as  to  inflict  punishment  for  publications  which 
might  be  not  only  innocent,  but  commendable.  The  citi- 
zen might  better  have  the  arm  of  the  government  inter- 
posed for  prevention,  than  reached  out  afterwards  to  inflict 
penalties :  his  just  freedom  would  be  restrained  in  the  one 
case  as  well  as  in  the  other. 

Light  may  be  thrown  upon  the  Intent  by  a  consideration 
of  the  purposes  which  the  enjoyment  of  the  right  sub- 
serves.   The  press  is  a  public  convenience,  which  gathers 
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up  the  intelligence  of  the  day  to  lay  bef(»re  its  reader% 
notifies  coming  events,  gives  warning  against  disastera, 
and  in  varioos  ways  contHbutes  to  the  happiness,  comfort, 
safety,  and  protection  of  the  people.  But  in  a  constitu^ 
tional  point  of  view  its  chief  importance  is,  that  it  enables 
the  citizen  to  bring  any  person  in  authority,  any  public 
corporation  or  agenC}',  or  even  the  government  in  all  its 
departments,  to  the  bar  of  public  opinion,  and  to  compel 
him  or  them  to  submit  to  an  examination  and  criticism  of 
eonduct,  measures,  and  purposes  in  the  face  of  the  world, 
with  a  view  to  the  correction  or  prevention  of  evils ;  and 
also  to  subject  those  who  .seek  public  positions  to  a  like 
sci*utiny  for  a  like  purpose.\  These  advantages  had  been 
fully  realized  and  enjoyed  bysthe  people  during  the  revo* 
Itttionar}'  epoch ;  the  press  hack  been  the  chief  means  of 
disseminating  free  principles  a^ng  the  people,  and  in 
preparing  the  country  to  resist  opp^ssion ;  and  its  powers 
for  good  in  this  direction  bad  appearod  so  great  as  to  cast 
its  other  benefits  into  the  shade.  It  i\a  just  conclusion, 
therefore,  that  this  freedom  of  public  discHssion  was  meant 
to  be  fully  preserved ;  and  that  the  prohibition  of  laws  im- 
pairing it  was  aimed,  qot  merely  at  a  censorship  of  the 
press,  but  more  particularly  at  any  restricj^ive^laws  or  ad* 
ministration  of  law,  whereby  such  free  and  g^eral  dis- 
cussion of  public  interests  aY^l  afijairs  as  haaV  become 
customary  in  America  should  be  so.  abridged  as  to  (ieprlve  . 
it  of  its  advantages  as  an  aid  to  the  people  in,  exensising  \ 
intelligently  their  privileges  as  citizens,  a.tr^  in  prol 
their  liberties. 

liiA.lfieedQia.Qf.  the  Dtess  may  therefore  be  defined  to  be 
the  libert}'  to  utter  and  publish  whatever  the  citizen  may 
choose,  and  to  be  protected  against  legal  censure  and  pun- 
ishment in  so  doing,  provided  the  publication  is  not  so  far 
injurious  to  public  morals  or  to  private  reputation  as  to  be 
condemned  by  the  common-law  standards,  by  which  de- 
famatory publications  were  judged  when  this  freedom  was 
thus  made  a  constitutional  right.     An^  freedom^of^speecb 
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corresponds  to  this  in  the  protection  it  gives  to  oral 
publications.^ 
>S  Bt^sphemous  and  indecent  publications,  and  the  exhibi- 

\  tion  of  indecent  pictures  and  images,  were  always  punish- 
^'^able  at  the  common  law,  and  their  punishment  may  be 
provided  for  by  Congress  in  any  territory  under  its  exclu- 
sive control.  Libellous  written^  printed,  or  pictorial  attacks 
upon  individualsoEQaliciously  made,  were  also  criminal ;  and 
if,  in  respect  to  thed<  offences,  the  common  law  should  be 
found  defective,  statutory  law  may  supply  the  defects,  — 
not,  however,  enlarging  Ihe  general  scope  of  liabilit}'.  Be- 
sides the  criminal,  there  wsi^s  always  a  civil  responsibility, 
in  the  case  of  any  false  and  malicious  publication  calculated 
to  disgrace  or  injure  an  individual,  and  damages  might  be 
recovered  b}'  the  party  wronged,  whether  the  publicatioa 
was  made  by  writing  or  print,  or  W^s  merely  oral.  These 
rules  are  consistent  with  a  just  freeoom,  and  the}'  remain 
undisturbed.  \ 

The  cases  which  are  important  in  a  ccH^stitutional  point 
of  view  are  those  which  are  said   to  be  privileged ;    b\' 
which  is  meant  that  the  party  is  protected  against  respon- 
sibilit}^  either  civil  or  criminal,  notwithstanding^  his  publi- 
cation may  prove  both  unfounded  and  injuriou^  There 
are  two  classes  of  privilege,  the  one  absolute,  orNwhere 
the  protection  is  complete  and  perfect,  and  the  othencon/-^ 
ditional  and  dependent  on  motive.     Some  of  these  cadifts^ 
rest  on  grounds  of  private  confidence  merely,  and  are  no^^ 
important  here ;    but  others  rest  on  public  and  generalr  ^ 
reasons.  *''^ 

Cases  of  Absolute  Privilege.  — One  of  these  is  provided 
for  wpocinll^''  in  the  clause  of  the  Constitution  which  de- 
clares that  members  of  Congress,  for  any  speech  or  debate 
in  either  house,  shall  not  be  questioned  in  any  other  place.^ 
Another  relates  to  what  is  said  by  a  witness  in  the  course 

1  Cooley,  Const.  Lim.,  6th  ed.,  518. 
3  Const,  Art.  I.  §  6. 
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of  judicial  proceedings,  and  which  is  not  allowed  to  be 
made  the  ground  of  a  civil  action,  however  false  and  ma- 
licious it  may  be,  though  the  State  may  punish  the  per- 
jury.* ^A  like  protection  is  thrown  around  what  a  juror 
may  say  to  tisTellows  in  tKe7nO'"^<^™/^"cernTng  the 
parties  to  the  case  submitted  to  them,  or  concerning  those 
who  may  have  given  evidence  therein.*  Complaints  for 
the  purpose  of  bringing  a  supposed  offender  to  trial,  and 
the  preliminary  information  on  which  the  officers  may  act 
in  originating  proceedings  have  a  similar  privilege,*  and 
so  do  pleadings  and  other  papers  in  the  progress  of  liti* 
gation,  where  in  their  statements  they  do  not  depart  from 
the  matter  in  controversy.*  The  Executive  of  the  United 
States  and  the  governors  of  the  several  States  are  exempt 
from  responsibility  for  their  official  utterances,  and  so  are 
all  judges  of  courts,  and  all  officers  performing  functions 
in  their  nature  judicial,  while  acting  within  the  limits  of 
their  jurisdiction.'  The  party  to  a  cause,  summing  it  up 
to  jury  or  court,  must  have  the  utmost  liberty  of  dealing 
with  the  actions,  conduct,  and  motives  of  the  opposing 
party  and  the  witnesses,  and  the  law  protects  this  liberty 
and  extends  it  to  his  counsel  also ;  and  the  latter,  so  long 
as  he  keeps  to  the  case  in  hand  and  does  not  wander  from 
it  for  the  purpose  of  detraction  and  abuse,  may  freely  urge 
in  the  interest  of  his  client  what  he  believes  the  case 
demands.* 


1  Marsh  v.  Ellsworth,  50  N.  Y.  300 ;  Terry  v.  FeUows,  21  La.  Ann. 
875 ;  Verner  v.  Verner,  64  Miss.  321. 

2  Dunham  v.  Powers,  42  Vt.  1. 

8  Dawkins  v.  Lord  Pawlet,  L.  R.  6  Q.  B.  94. 

*  Garr  v,  Selden,  4  N.  Y.  91 ;  Strauss  v,  Meyer,  48  III.  385;  Wilson 
V.  Sullivan,  81  Ga.  238 ;  Runge  t;.  Franklin,  72  Tex.  685 ;  Dada  v. 
Piper,  41  Hun,  254 ;  Bartlett  v.  Christhilf,  69  Md.  219. 

^  To  wnshend,  Slander  and  Libel,  §  227 ;  Cooley  on  Torts,  2nd  ed.  250. 

«  Hoar  V.  Wood,  3  Met.  (Mass.)  193;  Maulsby  v.  Reifsnider,  69 
Md.  143.  In  England  counsel  stand  on  the  same  ground  as  witnesses 
and  judges,  and  their  statements  are  absolutely  privileged.  Muoster 
V.  Lamb,  11  Q.  B.  D.  588. 


'^^ 
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Ijib^s  on  &ovemfnefit.^-- At  the  common  law  it  was  a 
criminaK^ofTence  to  publish  aD3*thiDg  against  the  oonstita- 
I  tion  of  th^  country  or  the  established  order  of  govern* 
lent.  Thik  was  upon  the  ground  that  the  tendency  oif 
such  publications  was  to  excite  disaffection  with  the  gov- 
ernment, and  tthi^  to  induce  a  revolutionary  spirit.  But 
a  calm  and  temp<^rate  discussion  of  public  events  and 
measures  was  alwaya  in  theory  allowed,  and  every  man 
had  a  right  to  give  to  every  matter  of  public  importance 
a  candid,  full,  and  free  discussion.  It  was  therefore  only 
when  a  publication  went  beyond  this,  and  tended  to  excite 
tumult,  that  it  became  criminal.  But  as  the  government 
itself  wiU  institute  and  coiidudt  the  prosecutions,  and  as 
the  offence  will  consist  in  a  criticism  of  the  constitu- 
tion and  system  of  government  as  the  authorities  admin- 
ister them,  it  is  never  likely  that  anything  very  effectual 
in  criticism  will  be  found  by  the  prosecution  to  be  either 
calm  or  temi>erate.  The  government  prosecutions  for 
libel  in  England  have  been  so  manifestlj'  and  notoriously 
unjust,  unreasonable,  and  oppressive,  that  one  advocate 
won  a  great  name  and  a  great  place,  in  the  regard  of  the 
people  in  resisting  them;  and  ^length  public  sentiment 
compelled  their  abandonment.  A  publication  in  criticism 
<^ .  ■  or  condemnation  of  the  government  or  Constitution  of 
the  United  States  is  not  punishable  at  the  common  law, 
for  the  reason  that  the  United  States  as  such  has  no  com- 
mon law,  and  can  therefore  punish  as  crimes  only  those 
act&  which  are  made  punishable  by  express  statute.^  Nor 
is  it  by  Siny  means  clear  that  such  publications  could  be 
made  crimes  by  legislation.  The  right  of  the  people  to 
change  their  institutions  at  will  is  expressly  recognized  b}' 
federal  and  state  constitutions,  and  this  implies  a  right  to 
criticise,  discuss,  and  condemn,  and  a  right  if  possible  to 
bring  the  people  to  the  point  of  consenting  to  any  change 
short  of  the  abolition  of  republican  institutions.     It  is 

1  United  States  t*.  Hudson,  7  Cranch,  32. 
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beliered  that  the  Bedition  law  of  1798  went  to  the  very 
verge  of  constitutional  authority,  if  not  t>ej'ond  it;'  and 
the  entire  failure  to  re-enact  any  similar  legislation  since 
ia  satisfactory' evidence  that  it  is  regarded  as  unnecessary, 
if  not  unsound  in  principla  But  conspiraej^g  t^  overturn 
the  government  by  force  are  always  punishable,  and  sedi- 
tious publications  are  usually  a  part  of  the  res  geaUx  of 
such  oiTeucea. 

Reports  of  Triah,  <&c.  —  Full  and  fair  reports  of  what 
takes  place  publiclj'  in  legislative  bodies  and  their  com- 
mittees, and  in  the  courts  high  and  low,  are  also  absolutely 
privileged.  The  citizen  has  a  right  to  be  present  at  such 
proceedings,  but  the  reasons  which  throw  them  open  to 
spectators  justify  publication  for  the  benefit  of  those  who 
cannot  or  do  not  attend.  It  is  only  by  publicity  of  pro- 
ceedings that  those  to  whom  the  liberty  and  civil  and 
political  rights  of  their  fellows  are  submitted,  can  be  kept 
under  a  due  sense  of  responsibility,  and  within  the  limits  of 
the  rules  that  should  govern  their  conduct.*  But  the  report 
must  be  confined  to  the  proceedings  themselves,  and  must 
not  Indulge  m  defamatory  observations,  headings,  or  com- 
ments.* The  privilege,  however,  has  never  been  extended 
to  ex  parte  proceedingso  r"e  saramationa ,  "^the  reason  being 
that  they  tend  to  mislead  the  public  rather  than  to  en- 
lighten it.'  One  may  publish  these^. but  at  the  peril  of 
being  held  responsible  if  any  untrue  statement  made  in  the 
publication  proves  injurious  to  the  standing,  reputation,  or 
s  of  individuals. 


'  The  prosecutions  under  thii  law,  reported  in  Wlmrton's  Stnte 
TrUIe.  pp.  .133,  859,  684,  ttid  688.  are  Tery  inBlruclive.  Tliej  did 
more  (o  exiiite  disaOection  to  the  goTemment  than  aU  the  misconduct 
complained  of. 

>  Hoare  v.  SilTerloek,  8  C.  B.  20;  Gazette  Co.  d.  Umberlake.  10 
Ohio  St.  MB.  Tlie  publicalion  before  a  hearing  of  the  content!  of 
a  paper  filed  ii  not  priTileged.     Cowlej  o.  PuMfer,  137  Mais.  93. 

=  PittOLk  o.  O'Niel,  63  Penn  St.  263 ;  Storey  o.  Wallace,  60  III.  61 ; 
Hayes  e  Press  Co.,  127  Pa.  St.  642.  . 

•  Usher  c.  Severance,  20  Me.  0. 
19 
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wes  conditionally  Privileged.  —  In  cases  of  absolute 
privilege  ~tlie  motive  of  the  i^aity  tnakiug  the  publication  is 
_  ^ot  suffered  to  be  gone  into,  because  tbe  public  beoefit  to 
'  be  accommisbed  in  the  exerciBe  of  the  privilege  cannot  be 
ftitly  had  without  the  most  full  and^absotute  exemption 
from  civil  resaouaibilitj-.  But  there  are  soiqe  cases  which 
are  privilegedNn  which  it  is  perfectly  ressonabl^^  require 
that  the  privileged  party  shall  publish  only  what  he  be-^ 
Keves,  and  that  thb.  occasion  of  the  publication  sbalK^ 
8u^  as  to  justify  it  itHrue.  The  following  are  such  cases 
Chiticiam  of  Officets  and  Candidates.  —  Wlien  one 
offers  si mself  as  a  canoidate  for  a  public  position,  he 
voluntarity  puts  in  issue  \is  fitness  for  the  place,  and 
those  who  twestion  it  have  a\right  to  be  heard  before  the 
people,  and  fa^ive  their  reasons  freely.  When  one  holds 
a  public  office  ttie  issue  oB'el'e^^  is  still  broader,  for  tbe 
manner  in  which  official  duties  haye  been  performed  comes 
in  with  his  personal  qualities,  chapter,  and  habits,  and 
may  be  discussed  as  sowething  in^hich  the  public  are 
concerned.  Any  clUzen  uTu'  speak  freely,  not  only  what 
he  knows,  which  bears  uponllw  subjecK but  also  what  he 
believes  and  what  he  suspects,  provided^e  has  only  the 
public  interest  in  view  and  does  ixjt  act  maUciously.  It 
must  be  said,  however,  that,  while- the  autt^orities  have 
conceded  this  rule,  they  have  in  some  cK^es  applied  it  with 
so  little  liberality  as  nearly  to  destroy  its'yalue.' 

Di»cu»»ion  of  Public  Affaire.  —  A  like  iijjertj- of  com- 
ment and  discussion  is  allowed  upon  subjects '$a  which  the 
general  public  may  reasonably  be  supposed  to  have  an  in- 
terest, and  the  discussion  will  be  privileged  if  cott^ucted 
within  the  bounds  of  moderation  and  reason,  thougliNjidi- 
vidnals  may  incidentally  suffer  therefrom.'    Tbe  English 

»  King e.  Root.  4  Wend.  (N.  Y. )  113 ;  Lewli  v.  Few, 6  Johns.  <N.  T.) 
1 ;  Cooler.  Cnnat,  Lim.,  Oth  ed.,  &2&-542.  See  Burke  ».  Mauaricli, 
81  Cftl.  S02  ;  Randall  u.  GTening  Newt  Aii.,  79  Micli.  266. 

3  WasoD  0.  Walter,  L.  R.  4  Q.  B.  78 ;  fflnjon  it.  Falmet,  18  Iowa, 
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Minorities  limit  this  privilege  to  caseb  of  geoeral,  sod  not 
merely  local  interest,*  though  the  reason  for  any  distlnotion 
between  tb^a  is  not  very  apparent  But  in  matters  of  pri- 
vate interest,  sDeh  as  the  afikirs  of  a  private  corporation, 
there  is  no  such  Ub^ty  of  comment,  except  by  and  among 
the  parties  concerned.* 

Criticisms  of  Books  ^  Ac- — The  publication  of  book, 
m^azines,  pamphlets,  Ac.  is  an  assumption  that  they  are,' 
fit  to  be  read  by  the  public,  useful,  and  therefore  proper  fois, 
publication ;  and  whoever  disputes  this  may  freely  publish 
his  reasons,  doing  so  in  good  faith,  and  taking  cai'e  not  to 
malce  his  criticisms  of  tiie  publication  an  excuse  for  assaU- 
ing  the  author.'  — -— 

The  Truth  as  a  Protection,.  —  When  the  party  com- 
plaining of  an  injurious  publication  brings  suit  for  the  re- 
covery of  damages,  the  truth  of  the  publication  is  a 
complete  defence,  whether  the  case  was  or  was  not  one 
of  privilege.  If  nothing  but  the  truth  is  published  of  an 
individual,  it  is  no  ground  for  the  recovery  of  damages  by 
him  that  the  truth  is  so  derogatory  to  his  reputation  that 
it  injures  him.  But  written  or  printed  slander  may  be  the 
ground  for  a  criminal  prosecution  also,  and  in  criminal 
prosecutions  a  different  principle  applies.  The  injury  then 
complained  of  is  an  injury  to  the  public ;  and  when  private 
reputation  and  conduct  are  needlessly  dri^ged  before  the 
public  to  the  disturbance  of  the  peace  of  society,  the  pub- 
lic injury  may  be  as  great  when  only  the  truth  is  spoken. 
as  when  the  publication  is  wholly  untrue.  The  truth,  there- 
fore, is  not  in  all  oases  a  defence  to  a  prosecution  for  crim- 
inal libel,  but  the  publisher,  in  addition  to  the  truth,  must 
show  that  he  made  the  publication  with  good  motives  and 
for  justifiable  ends.     This  is  recognized  in  the  constitn- 

•  Purcell  V.  Lawler,  L.  R.  1  0.  P.  D.  481i'GBasett  v.  Gilbert,  6 
Gra7(MMa.).  04. 

"  Wilson  K.  Fitch,  41  Cal.  863. 

'  Reade  i'.  Sweetz«r,  6  Abb.  Pr.  (k.  s.)  9,  note;  MeriTBle  v.  Car- 
son, L.  R.  20  Q  B.  D.  376. 
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tjonol  prfiviaionH  of  the  several  States,  which  declare  in 
substance  that  the  truth  tthall  be  a  complete  defence  ia  all 
prosecutions  for  libel,  provided  it  was  published  with  good 
motives  and  on  justifiable  occasion.  If  the  publication  was 
one  proper  to  be  placed  before  the  public,  either  for  the 
accompIiahmeDt  of  some  commendable  public  purpose,  or 
for  warniug  and  protection  to  the  public  or  to  individuals, 
or  even  for  the  amendment  of  the  person  arraigned,  the 
pmppr  mnt.ivpH  nj^y  be  inferred ; '  but  where  none  of  these 
things  is  apparent  the  burden  of  proof  is  on  the  publisher 
to  establish  good  motives  and  show  a  just  occasion.  But 
blasphemous  and  indecent  publications  could  not  be  jus- 
tified at  all,  since  the  neceaeary  tendency  must  be  evil. 
And  the  fact  that  the  publication  was  merely  the  repe- 
tition of  a  charge  made  by  another  is  by  itselTlio  de- 
fence  whatever."  "  ' 

.  The  Jury  Judges  of  the  Lavs.  —  A  provision  in  state 
'Con8^0ltion8  that  the  Jury  shall  be  judges  of  the  law  in 
>  criming  prosecutions  for  libel  is  common,  and  sometimes 
';HheproVi«ion  is  broader,  and  embraces  all  suits  for  libel 
and  slander.  These  provisions  had  thetr  occasion  in  early 
rulings  of  the  courte,  that  the  jury  in  suits  for  defamation  of 
character  must  coMne  their  attention  to  the  fact  of  publi- 
cation, and  must  receive  the  opinion  of  the  court  on  the 
libellous  or  innocent  character  of  the  publication  as  conclu- 
sive. This  doctrine  was  oVajruled  by  statute  in  England, 
and  the  jury  are  now  permitted.to  judge  of  the  whole  case, 
and  to  decide,  not  merely  upon  '<he  responsibility  of  the 
publication,  but  upon  the  animus  wttt}^  which  it  was  made, 
and  whether  within  the  rules  of  law  tl^e  publication  is 
libellous.  The  instructions  of  the  judge  upon  the  law  be- 
come under  this  rule  advisory  merely,  and  tfa$  jury  may 
disregard  them  if  their  Judgment  is  not  convinced.' 

1  Slate  V.  BnmhaTn,  9  N.  H.  31. 
>  Kegina  v.  Newmmi,  1  El.  &  Bl.  SfiS. 

*  The  ralatioM  of  court  Bad  jniy  nnder  theie  proTisioni  \t  welt 
diacuiaed  in  Drake  v.  Stale,  20  Atl,  Rep.  747  (N.  J.),  wliere  it  it  held 
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^  J'ttUication  of  Netet. — No  privilege  has  ever  been 
\  accordedtO-tUe  publishers  of  mere  items  of  oews  except  to 
^fais  extent:  thiit--wlieD  the  publication  is  made  in  good 
faith,  in  the  ordinary  courae  of  business,  and  without  in- 
tent to  defame,  the  party  injured  will  be  restricted  in  his  -o^j 
recovery  to  the  actual  damages.'  Generattyjn  suits  for  ,' - 
defamation  of  character  the  Jury  have  a  lai^e  discretioQ^in 
awarding  what  are  called  exemplarj'  damages. 

Meaning  of  "  the  Preaa."  — The  freedom  of  the  press 
is  not  limited  to  any  particular  form  or  method  of  publica- 
tion, but  it  extends  to  all  modes  of  putting  facts,  views, 
and  opinions  before  the  pubUc.  Books,  pamphlets,  circu- 
lars, &c.  are  therefore  as  much  within  it  as  the  periodical 
issues. 

that  their  pnrpcne  ia  to  give  the  JUT7  the  right  to  Knder  a  general 
verdict  upon  tiie  whole  matter  put  in  lisoe ;  or  in  other  words,  to 
determine  tiie  Ian  and  llie  fact 

'  Dailj  Po«  Co.  V.  McArlhur,  16  Mich.  447;  Pertett  v.  H.  0. 
'Timeg,  25  La.  Ann.  170.  A  statute  embodjing  lliii  rule  as  applied  to 
rewepapers  has  been  upheld  in  Allen  v.  Pioneer-Pres*  Co.,  40  Minn. 
117.  But  the  contrary  ruling  waa  made  in  Park  v.  Detrcat  Free 
Preti  Co.,  72  Mich.  600,  on  the  ground  that  it  was  claas  legitUtion. 
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CHAPTEE  XV. 

PROTECTIONS  TO  PEBSONS  ACCDSED  OF  CRIME. 

SECnOH   I.  —  LCOISLATIYE  ADJUDICATIONS. 

General  Considerations.  —  It  is  shown  in  a  previous 
chapter  that  the  people,  by  creatiDg  separate  legislative 
and  judicial  departments  of  the  government,  by  implica- 
tion forbid  the  former  from  exercising  any  powers  that 
properly  belong  to  the  latt«r.  Under  this  principle  it 
might  well  be  held  tbat  the  power  in  the  legislature  to  deal 
with  crimes  and  their  poaishments,  otherwise  than  by  the 
establishment  of  general  laws  by  which  conduct  should  be 
judged  in  the  futui-e,  was  by  implication  forbidden.  Even 
without  the  aid  of  that  principle,  it  might  well  be  said 
that  to  judge  tbe  conduct  of  men  otherwise  than  by  estab- 
lished laws  existing  when  the  acta  complained  of  took 
place,  or  otherwise  than  by  a  judicial  tribunal,  must  be 
understood  as  forbidden  by  necessary  implication  in  the 
very  organization  of  a  free  state.  By  general  consent  a 
legislative  body,  by  its  oi^anization,  its  numbers,  its 
direct  responsibility  to  the  popular  majority,  and  the  fact 
that  it  is  chosen  for  other  duties,  is  not  a  flt  tribunal  for 
tbe  trial  of  alleged  offences,  and  the  temptation  to  use  tbe 
power  of  punishment  as  a  political  weapon  is  one  to  which 
a  wise  people  would  never  deliberately  subject  their  legis- 
lature. But  in  forming  the  Constitution  it  was  judged 
best  to  leave  nothing  of  this  sort  to  mere  implication,  and 
accordingly  we  have  the  most  positive  prohibitions. 

£Ul3  of  Attainder.  —  Both  the  United  States'  and  the 
several  States '  are  forbidden  to  pass  bills  of  attainder. 

1  roust,.  Art.  1.  §  9.  cl.  S,  *  Const.,  ArL  I.  §  10,  cl.  1, 
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As  knoffu  ID  English  history,  bills  of  attaiader  were  en- 
actmenU  of  Farliameot,  chat^ng  persons  named  with 
criminal  tiiiscx)iiduct  of  some  sort,  convicting  them  thereof, 
and  adjndging  the  punishment  of  death,  with  forfeiture  of 
property.  Sometimes  the  proceeding  was  resorted  to  be- 
cause the  obnoxious  persons  were  out  of  the  realm,  and 
therefore  out  of  the  react  of  process,  sometimes  because 
the  evidences  of  guilt  might  not  be  sufiQcient  for  judicial 
conviction,  and  sometimes  because  the  obnoxious  conduct 
had  never  been  made  criminal  by  law,  and  consequently 
the  person  whom  the  authorities  desii-ed  to  make  away  with 
was  not  subject  to  punishment  in  any  judicial  proceeding. 
It  was  quite  possible  in  these  cases  for  the  bill  to  go 
tlu-ough  all  its  stipes  without  the  accused  party  being  al- 
lowed any  opportunity  whatever  for  a  hearing ;  and  he 
might  be  denied  a  bearing  at  the  will  of  the  legislature  in 
all  cases.  In  the  highest  degree,  therefore,  such  proceed- 
ings were  hkely  to  be  unjust  and  tyrannical ;  and  if  a  pur- 
pose existed  to  deal  fairly  in  any  particular  case,  the  very 
organization  of  the  tribunal  rendered  it  practically  impos- 
sible. But  in  most  cases  there  was  no  such  purpose,  and 
the  legislature,  in  passing  a  bill  of  attainder,  was  the  tool 
of  a  tyrant.'  And  what  might  take  place  at  the  will  of  a 
king,  under  a  monarchy,  might  also  happen,  at  the  demand 
of  an  excited  and  passionate  majority,  at  some  periods  in 
the  history  of  a  republic. 

Besides  bills  of  attainder  there  were  also  bills  called 
bills  of  pains  and  penalties,  which  differed  fVom  the  former 
only  in  this,  that  the  punishments  imposed  were  less  than 
death.  Many  instances  of  these  had  occurred  in  Ameri- 
can history,  particularly  in  the  ease  of  Americans  who 
had  remained  loyal  to  the  British  Crown  after  tbe  revolt 
of  the  Colonies.'    It  is  conceded  on  all  sides,  that  the 

'  Thii  WM  particularly  true  of  Ihe  reitm  of  Henry  VIII. 
2  Cooper  V.  Telfair,  4  DnII  14.    One  of  the  New  York  billi  of  at- 
tainder not  only  conflBcaled  the  property  of  tli«  loyalist*  named,  but 
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purpose  of 'the  constitutional  inhibition  is  to  take  away 
the  power  to  pass  either  the  one  or  the  other ;  in  short, 
wholly  to  depiive  the  government  of  any  power  to  inflict 
legislative  punishment  for  criminal,  or  supposed  criminal 
conduct^  And  a  case  in  which  the  punishment  is  imposed 
indirectly,  as  by  depriving  one  of  the  right  to  follow  his 
occupation,^  or  to  institute  suits,*  unless  he  will  take  an 
oath  that  he  has  not  been  guilty  of  certain  specified  con- 
duct, is  as  much  a  bill  of  attainder  as  is  an  act  directl}' 
imposing  a  punishment. 

Ex  Post  Facto  Laws,  —  The  United  States*  and  the 
States,^  alike,  are  also  forbidden  to  pass  expost  facto  laws. 
In  its  natural  and  ordinary  sense  this  term  embraces  all  re- 
trospective laws  i  but  in  the  Constitution  the  sense  is  more 
restricted,  and  is  limited  exclusively  to  laws  of  a  criminal 
nature.  Of  retrospective  laws  in  general,  therefore,  there 
is  no  occasion  to  speak  in  this  connection ;  but  they  will 
receive  some  attention  when  the  constitutional  rules  for 
the  protection  of  property  are  given.  One  of  the  earl}' 
justices  of  the  Supreme  Court  has  classified  ex  post  facto 
laws  as  follows:  —  "  1.  Every  law  that  makes  an  action 
done  before  the  passing  of  the  law,  and  which  was  innocent 
when  done,  criminal,  and  punishes  such  action.  2.  Every 
law  that  aggi^avates  a  crime,  or  makes  it  greater  than  it 
was  when  committed.  3.  Ever}'  law  that  changes  the  pun- 
ishment, and  inflicts  a  greater  punishment  than  the  law 
annexed  to  the  crime  when  committed.  4.  Every  law 
that  alters  the  legal  rules  of  evidence,  and  receives  less  or 
difllerent  testimony  than  the  law  required  at  the  time  of 

actually  condemned  them  to  death  in  their  absence,  and  without 
trial. 

1  Ex  parte  Garland,  4  Wall.  333.  Excepting,  of  course,  such  con- 
duct as  may  be  punished  under  parliamentary  law  as  contempt. 

2  Cummings  v.  Missouri,  4  Wall.  277. 
>  Pierce  v.  Carskadon,  16  Wall.  284. 

*  Const,  Art.  I.  §  9,  cl.  8. 
6  Const.,  Art.  I  §  10,  cl.  1. 
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Ihe  cotnmiasioD  of  the  offence,  iu  order  to  convict  the  of- 
fender." '  And  to  tUeae  classes  may  be  added,  —  5.  Every 
law  which,  ssauming  to  r^ulate  civil  rights  and  remedies 
only,  in  effect  imposes  a  penalty  or  the  deprivation  of  a 
right  for  something  which  when  done  was  lawful.  And 
6.  Every  law  which  deprives  persons  accused  of  crime  of 
some  lawful  protection  to  which  they  have  become  entitled  ; 
such  as  the  protection  of  a  former  conviction  or  acquittal, 
oi-  of  a  proclamation  of  amnesty,' 

But  a  law  is  not  obnoxious  to  this  provision  which 
changes  the  punishment  by  mitigating  it ; '  or  which  chan- 
ges the  practice  in  criminal  cases,  still  preserving  to  the 
defendant  his  substantial  rights ;  *  or  which  takes  from  him 
the  privilege  of  mere  technical  objections ;  *  or  which  limits 
tlie  number  of  peremptory  challenges  to  jurors,^  or  modi- 
fies not  unreasonably  the  grounds  of  challenge  for  cause ;  ^ 
or  changes  the  place  of  trial ;  *  or  permits  a  change  of 
venue  for  the  purposes  of  a  fair  trial.*  Nor  is  it  incompe- 
tent, in  providing  for  the  trial  of  such  offences  as  may  be 
committed  in  the  future,  to  permit  the  punishment  to  be 
inci-eascd  on  proof  of  a  previous  conviction ;  though  the 

■  Calder  v.  Bull,  2  Dall,  386,  390.  A  Uw  U  a  poM  facto  wbich 
makes  tlie  confinement  of  a  coniJemDed  murderer  soUtsry  and  gives 
the  warden  of  the  prison  power  to  select  any  day  nitliill  a  given 
week  for  tlie  eiecucion,  and  to  keep  the  knowledge  of  it  from  the 
prisoner,  wlien  previausly  the  day  was  fixed  by  the  court  and  the 
confinement  vat  in  a  jail.  Medley,  Petitioner,  1S4  U.  S,  160.  So  ii 
a  constitutional  amendment,  adopted  after  an  offence,  which  altera 
llie  judicial  rule  that  conviction  of  one  grade  of  homicide  ban  a 
future  conviction  of  a  higher  grade.  Kring  u.  Miaaouri,  107  U.  S. 
221.    See  Garvey  a.  People,  6  Col.  669;  Hopt  v.  Utah,  110  U.  S,  674. 

«  State  u.  Keith,  68  N.  C.  140. 

*  Clarke  v.  State,  23  Miaa.  2S1 ;  Ralzk;  e.  People,  29  N.  T.  124. 

4  Suite  V.  Manning,  14  Texa«,  402;  Staled  Conon,  69 Me.  187: 
Slate  1'.  Cooler,  .30  8.  C.  ]06. 

*  Commonwealth  r.  Hall,  97  Maw.  670. 
s  Dowling  B.  State,  13  Misa.  664. 

'  Slokei  a.  People,  63  N.  Y.  164. 

»  Cook  .-.  United  Slates.  138  U.  S.  167. 

»  Gut  E.  State,  9  Wall.  36. 
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previous  conviction  took  place  before  the  law;  for  it  is 
the  subsequent  offence  only  that  is  punished  in  such  a  case, 
and  it  was  committed  with  constructive,  if  not  actual, 
notice  of  what  the  punishment  might  be.^  And  a  person 
may  be  extradited  under  a  treaty,  though  he  had  obtained 
asylum  in  the  country  before  the  treaty  was  made.^ 

Section  II.  —  Treason  :  its  Definition  and  Punish- 
ment. 

The  Constitution.  —  It  is  declared  in  the  Constitution, 
that  ^^  treason  against  the  United  States  shall  consist  only 
in  levying  war  against  them,  or  in  adhering  to  their  ene- 
mies, giving  them  aid  and  comfort"  *  The  provision  is 
taken  from  the  Statute  of  Treasons,  25  Edw.  III.,  before 
the  passage  of  which,  as  the  ancient  common  law  was  ad- 
ministered, it  was  in  the  breast  of  the  judges  to  determine 
what  conduct  was  treason  and  what  not,  whereby  the 
creatures  of  tyrannical  princes  had  opportunity  to  create 
abundance  of  constructive  treasons ;  that  is,  by  forced  and 
arbitrary  constructions  to  raise  offences  into  the  crime  and 
punishment  of  treason,  which  never  had  been  suspected  to 
be  such.^  The  statute  did  not  fully  accomplish  its  purpose 
in  England,  as  was  proved  by  the  conviction  and  execution 
of  Algernon  Sidnejs  whose  real  offence  was  the  combating 
in  argument  the  arbitrary  doctrines  which  were  then  pop- 
ular at  the  court ;  ^  but  the  wrongs  of  that  arbitrary  period 
had  been  avenged  upon  the  perpetrators,  and  similar  per- 
versions of  law  and  justice  were  not  again  to  be  looked  for 
either  in  England  or  in  America.  If  the  attempt  to  revive 
constructive  treasons  should  be  made,  the  Constitution  by 
this  clause  provided  against  it  as  far  as  was  possible. 

1  Rand  u  Commonwealth,  0  Grat.  ( Va.)  738. 

3  In  re  De  Giacomo,  12  Blatch.  S91. 

»  Const.,  Art.  III.  §  3. 

^  Instances  are  giren  by  Blackstone,  4  Com.  76. 

6  Trial  of  Sidney,  9  State  Trials,  817. 
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What  is  Treason  /  ^  A  mere  oonspiracy  by  force  to  sub- 
vert the  established  government  is  not  treason ;  but  there 
must  be  an  actual  levying  of  war.^  War,  however,  is 
levied  when  men  are  assembled  with  the  intent  of  effecting 
by  force  a  treasonable  purpose ;  and  all  persons  who  then 
peiform  any  act^  however  minute,  or  however  remote  from 
the  scene  of  action,  and  who  are  actually  leagued  in  the 
general  conspii'acy,  are  to  be  considered  traitors.^  And 
one  is  adherent  to  tlie  enemies  of  the  country,  and  giving 
them  aid  and  comfort,  when  he  supplies  them  with  intelli- 
gence, furnishes  them  with  provisions  or  arms,  treacher- 
ously surrenders  to  them  a  fortress,  and  the  like.*  But 
coming  from  an  enemy's  ship  to  the  shore  peaceably  to 
procure  provisions  for  him  is  said  not  to  be  treason.^ 

Evidence,  —  A  conviction  of  treason  must  be  on  the 
testimony  of  at  least  two  witnesses  to  the  same  overt  act, 
or  on  confession  in  open  court^  Previous  to  the  English 
Statute  making  the  like  requirement,  a  trial  for  treason 
was  commonly  a  mockery  of  justice. 

Section  III.  —  The  Wnrr  of  Habeas  Corpus. 

The  Constitution,  —  The  right  to  the  important  writ  by 
means  of  which  the  libert}'  of  the  citizen  is  protected  against 
arbitrary  arrests  is  not  expressly  declared  in  the  Constitu- 
tion, but  it  is  recognized  in  the  provision  that  "  The  privi- 
lege of  the  writ  of  habeas  corpus  shall  not  be  suspended, 
unless  when  in  cases  of  rebellion  or  invasion  the  public 
safety  may  require  it" '  This  writ  was  the  offspring  of  the 
common  law,  but  its  benefits  and  securities  were  enlarged 

1  Ex  parte  Bollman,  4  Cranch,  75. 

^  Ex  parte  Bollman,  4  Cranch,  76, 126i  See  Fries's  Case,  Whart 
State  Trials,  634,  and  the  yoluminous  report  of  Burr's  Trial. 

*  4  Bl.  Com.  76.  If  overt  acts  are  committed,  tbej  need  not  be 
successful  to  constitute  giving  aid,  &c.  United  States  v.  GreathooAe, 
2  Abb.  U.  S.  864. 

«  United  States  v.  Pryor,  3  Wash.  C.  C.  234. 

6  Const.,  Art.  HI.  §  8.  «  Const,  Art  I.  §  9,  cl.  2. 
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and  guarded  by  the  Habeas  Corpus  Act  of  Charles  II.,  the 
general  provisions  of  which  are  adopted  either  by  recogni- 
tion, or  by  express  legislation,  in  the  several  States. 

Suspension  of  the  Writ. — The  privilege  of  the  writ 
consists  in  this :  that,  when  one  complains  that  he  is  un- 
lawfully imprisoned  or  deprived  of  his  liberty,  he  shall  be 
brought  without  delay  before  the  proper  court  or  magis- 
trate for  an  examination  into  the  cause  of  his  detention, 
and  shall  be  discharged  if  the  detention  is  found  to  be  un- 
warranted. The  suspension  of  the  privilege  consists  in 
taking  away  this  right  to  an  immediate  hearing  and  dis- 
charge, and  in  authorizing  arrests  and  detentions  without 
regular  process  of  law.  Such  suspension  has  been  many 
times  declared  in  Great  Britain,  or  in  some  section  of  the 
British  empire,  within  the  present  centur}' ;  sometimes  in 
view  of  threatened  invasion,  and  sometimes  when  risings 
among  the  people  had  taken  place  or  were  feared,  and 
when  persons  whose  fidelity  to  the  government  was  sus- 
pected, and  whose  influence  for  evil  might  be  powerful, 
had  as  yet  committed  no  overt  act  of  which  the  law  could 
take  cognizance.  It  has  been  well  said  that  the  suspension 
of  the  habeas  corpus  is  a  suspension  of  Magna  Charta,* 
and  nothing  but  a  great  national  emergency  could  jus- 
tifv  or  excuse  it.  The  Constitution  limits  it  within  nar- 
rower  bounds  than  do  the  legislative  precedents  in  Great 
Britain. 

The  power  to  suspend  this  privilege  is  a  legislative 
power,  and  the  President  cannot  exercise  it  except  as  au- 
thorized by  law.^  The  suspension  does  not  legalize  what  is 
done  while  it  continues ;  it  merely  suspends  for  the  time 
this  particular  remedy.  All  other  remedies  for  illegal  ar- 
rests  remain,  and  may  be  pursued  against  the  parties  mak- 
ing  or  continuing  them.    It  is  customary,  after  the  writ  has 

^  May,  Const.  Hist.,  ch.  11. 

3  Ex  parte  Merryman,  9  Am.  Law  Reg.  624 ;  s.  o.  14  Law  Rep. 
N.  8.  78;  Taney,  246 ;  McCall  v,  McDowell,  1  Abb.  U.  S.  212;  Ex 
parte  Field,  5  Blatch.  6a 
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been  enspended  in  Great  Britain,  to  pass  acts  of  indem- 
nity for  the  protection  of  those  m  authority,  who,  in  the 
performaDce  of  their  duties  to  the  State,  felt  themselves 
warranted  in  arresting  suspected  persons  while  the  sus- 
pension contiuued.  bometbing  similar  has  been  done  to 
this  country  by  provisions  in  state  constitutious  ; '  but  as 
a  light  of  action  arising  under  the  principles  of  the  com- 
mon law  is  property  as  much  as  are  tangible  things,  it  is 
not  believed  the  right  could  be  destroyed  by  statute.' 

iStatc  Suapeniiotu.  —  Nothing  iu  this  provision  hinders 
the  States  from  suspending  the  privilege  of  this  writ  issa- 
ing  ftom  their  own  courts,  and  tbe  declaration  of  martial 
law  in  the  State  has  the  effect  of  snapending  it.* 

SeCTIOH  IV.  —  A.OCDSA.TIOI(S   OF  Ckue. 

Grand  Jury.  —  Among  the  other  provisions  which  by 
the  fifth  amendment  are  made  for  the  protection  of  per- 
sons accused  of  crimes  is  this, — that  "No  person  shall 
be  held  to  answer  for  a  capital  or  otherwise  Infamous 
crime  unless  on  a  presentment  or  indictment  of  a  grand 
jury,  except  in  cases  arising  in  the  land  or  naval  forces, 
or  in  the  militia  when  in  actual  service  in  time  of  war  or 
public  danger."  A  grand  Jury  is  a  tribunal  consisting  of 
not  less  than  twelve  nor  more  than  twenty-three  men, 
taken  from  the  body  of  the  community,  and  sworn  to  In- 
quire into  and  make  presentment  of  offences  committed 
within  their  jurisdiction,  and  twelve  of  whom  at  least  must 
unite  in  any  presentment.  The  security  to  accused  per- 
sons consists  in  the  popular  character  of  the  tnbunal,  in 
the  fact  that  they  meet,  receive,  and  sift  the  evidence  in- 
dependently of  the  proeecnting  anthoritles,  and  in  their 

1  8m  Freeland  e.  WilUaiiH,  ISl  U.  S.  406;  Dretimmi  d.  Stifel.  8 
W«ll.  595 ;  Hms  b.  Johnion,  3  W.  Va.  M6, 

*  Oriffin  n.  Wilcox,  21  Ind.  STO,  Johnion  t>.  Jodm,  44  111.  142.  In 
tiie  former  cue  the  Indemnitj  wu  attempted  to  be  glreo  berore  tod 
io  the  latter  after  the  act    See  Hiltlgan  v  HoTej,  3  BIm.  1. 

*  Luther  «.  Borden,  T  How.  1. 
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own  way,  and  are  therefore  not  likely  to  be  swa3*ed  or 
influenced  by  the  passions,  desires,  or  interests  of  those 
in  authority,  or  of  malignant  prosecutors. 

An  infamous  offence  is  one  involving  moral  turpitude  in 
the  offender,  or  infamy  in  the  punishment,  or  both.  It  1$ 
probable  that  in  this  amendment  the  punishment  was  in 
view  as  the  badge  of  infamy  rather  than  am'  element  in 
the  offence  itself,  and  that  provision  for  the  punishment  of 
minor  offences  otherwise  than  on  indictment,  even  though 
they  be  degiading  in  their  nature,  would  not  be  held  un- 
constitutional, provided  the  punishment  imposed  was  not 
greater  than  that  usuall}'  permitted  to  be  inflicted  by 
magistrates  proceeding  in  a  summar}^  Yf&y.  But  the  pun- 
ishment of  the  penitentiary  must  always  be  deemed  in- 
famous, whether  at  hard  labor  or  not,  and  so  must  any 
punishment  that  involves  the  loss  of  civil  or  political 
privileges.' 

The  exceptional  cases  mentioned  in  the  amendment  are 
such  as  come  under  the  cognizance  of  military  or  maitial 
law,  and  are  punished  by  military  tribunals. 

Section  V.  —  Bail. 

The  Constitution,  —  The  eighth  amendment  forbids  re- 
quiring excessive  bail.  The  bail  here  intended  is  that 
which  is  given  by  persons  who  are  accused  of  crime,  and 
awaiting  trial  or  final  judgment,  or  who  are  held  for  se* 
curity  to  keep  the  peace. 

Bail  is  usually  allowed  in  all  cases  except  those  in 
which  the  offence  charged  is  punished  capitally  or  b}*  life 

1  Ex  parte  Wilson,  114  U.  S.  417;  Mackin  v.  United  States,  117 
U.  S.  348;  United  States  v,  De  Walt,  128  U.  S.  393;  In  re  Mills, 
135  U.  S.  263.  If  when  an  offence  was  committed  in  a  Territory  a 
presentment  by  a  grand  jury  was  necessary,  the  crime  cannot  be 
prosecuted  otherwise  by  the  State  formed  from  the  Territory.  Mc- 
Carty  v.  State,  26  Pac.  Rep.  299  (Wash.)  But  this  clause  has  no 
application  to  crimes  committed  abroad.  Ross  t*.  Mclntyre,  11  Sup. 
Ct.  Rep.  897. 
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imprisonment,  and  even  then  it  may  be  taken  in  the  dis- 
cretion of  the  court  J  That  reasonable  bail  shall  be  ac- 
cepted is  an  admonition  addressed  to  the  judgdaeut  and 
conscience  of  the  court  or  magistrate  empowered  to  fix 
the  amount :  it  is  impossible  that  a  definite  rule  shall  be 
established  by  law  for  particular  cases.  The  principle, 
however,  is  this:  that  any  bail  is  excessive  which  is 
greater  than  is  needful  to  secure  satisfactoril}'  the  attend- 
ance of  the  accused  for  trial  or  sentence,  or  the  perform- 
ance of  such  other  obligation  as  may  have  been  required 
of  him. 

Section  VI.  —  Incidents  of  the  Trial  and 

Punishment. 

"Venue. — One  of  the  most  valuable  protections  which 
the  common  law  gave  to  accused  persons  was  found  in  the 
principle  that  the  trial  should  take  place  within  the  county 
where  the  alleged  ofi'ence  was  committed.  This  protected 
the  accused  against  being  dragged  away  from  his  home 
and  his  friends  for  trial  in  such  distant  and  perhaps  hostile 
localit}'  as  his  prosecutors  might  select,  and  it  gave  him 
the  benefit  on  his  trial  of  a  good  reputation  if  he  had 
maintained  one  among  his  neighbors,  and  also  rendered 
more  probable  the  attendance  of  his  witnesses,  who  would 
usually  be  found  in  his  vicinity.  A  further  principle,  to 
which  the  people  were  even  more  greatly  attached,  was 
that  the  trial  should  be  b}-  jury.  Both  these  were  provided 
for  by  the  original  Constitution,  which  declared  that  "  the 
trial  of  all  crimes,  except  in  cases  of  impeachment,  shall 
be  by  jury ;  and  such  trial  shall  be  held  in  the  State  where 
the  said  crimes  shall  have  been  committed ;  but  when  not 
committed  within  any  State,  the  trial  shall  be  at  such  place 
or  places  as  the  Congress  may  b}'  law  have  directed."* 
The  sixth  amendment  made  the  right  more  specific,  and 

1  United  States  v.  Hamilton,  8  Dall.  17  ;  United  States  v.  Jones,  3 
Wash  C.  C.  224.  ^ 

2  Const ,  Art.  III.  §  2,  cl.  8. 
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corrected  a  defect  as  regards  the  venue:  ''In  all  crimi- 
nal prosecutions  the  accused  shall  enjoy  the  right  to  a 
speedy  and  public  trial,  by  an  impartial  jury  of  the  State 
and  district  wherein  the  crime  shall  have  been  committed, 
which  district  shall  have  been  previously  ascertained  by 
law."  The  important  differences  in  these  provisions  are, 
that  the  earlier  did  not  require  the  trial  to  take  place  in 
the  district  of  the  crime,  when  the  State  was  divided  into 
two  districts,  nor  did  it  in  terms  make  it  necessary  that 
the  jury  should  be  summoned  from  the  vicinage,  though 
doubtless  that  was  to  be  understood.  The  amendment 
says  nothing  about  crimes  committed  out  of  the  limits  of 
States,  and  has  no  application  to  them.^  For  the  trial  of 
such  crimes  Congress  may  provide  a  different  place  from 
that  appointed  when  the  crime  was  committed.^ 

Speedy  Tried.  — A  speedy  trial  cannot  be  defined  more 
accurately  than  this,  that  it  is  a  trial  brought  on  as  speed- 
ily as  the  prosecution  can  reasonably  be  expected  or  re- 
quired to  be  ready  for  it^  A  public  trial  is  not  of  necessity 
one  to  which  the  whole  public  is  admitted,  but  it  is  one  so 
far  open  to  all  as  that  the  prisoner's  friends  and  others 
who  may  be  inclined  to  watch  the  proceedings,  in  order  to 
see  if  justice  is  intelligently  and  impartially  administered, 
ma}^  have  opportunity  to  do  so.  There  ma}'  be  and  often 
is  justifiable  occasion  to  exclude  from  a  trial  those  who 
are  inclined  to  attend  from  idle  or  morbid  curiosity  only, 
and  especially  in  cases  involving  loathsome  or  disgusting 
details.^ 

The  Jury*  —  By  jury  in  the  Constitution  is  meant  a  com- 
mon-law jury.    This  is  a  tribunal  of  twelve  persons,  im- 

1  United  States  v.  Dawson,  15  How.  467.  These  proTisions  do  not 
prevent  the  trial  in  a  consular  court  of  a  crime  committed  by  a  sailor 
on  an  American  ship  lying  in  Japanese  waters.  Ross  &.  Mclntyre,  11 
Sup.  Ct.  Rep.  897. 

3  Cook  V.  United  States,  138  U.  S.  167. 

>  See  Ex  parte  Stanley,  4  Nev.  113;  Creston  v.  Nye,  74  Iowa,  369. 

«  People  V.  Kerrigan,  73  Cal.  222 ;  Grimmett  v.  State,  22  Tex. 
App.  86 ;  State  v  Brooks,  92  Mo.  542. 
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partially  selected  for  the  purposes  of  the  trial  in  accord- 
auce  with  rules  of  law  previously  established,  and  who  are 
to  sit  together,  hear  and  consider  the  evidence  in  the  case, 
and  render  their  verdict  upon  the  facts  as  they  find  them. 
The  Jury  caonot  consist  of  less  than  twelve,  and  a  trial  by 
less  than  that  number,  even  by  consent,  is  a  mis-trial.' 
To  secure  impartiality  each  party  is  allowed  a  certain 
number  of  peremptory  challenges,  and  as  many  others  as 
be  can  show  cause  for.  The  Jury  listen  to  the  evidence  in 
the  presence  and  under  the  direction  of  the  court,  and  they 
are  advised  by  the  court  what  the  law  is  that  should  gov- 
ern the  case.  Formerly  it  was  supposed  that  the  jury 
might  be  punished  if  they  failed  to  follow  in  their  verdict 
the  instructions  of  the  court  upon  the  la# ;  but  it  has  long 
been  settled  that  the  Jury  may  render  their  verdict  freely, 
and  without  assigning  reasons.*  If  the  accused  is  con- 
victed against  the  law,  or  against  the  evidence,  the  judge 
may  correct  the  error  by  granting  a  new  trial.  The  ver- 
dict of  the  jurj'  must  be  unanimous ;  and  therefore,  if 
agreement  becomes  impossible,  they  must  be  discharged, 
and  a  new  jury  summoned. 

The  Indictment.  —  The  sixth  amendment  entitles  the 
accused  '^  to  be  informed  of  the  nature  and  cause  of  the 
accusation."  This  information  is  to  be  conveyed  by  the 
indictment,  and  the  accused  must  have  a  copy  in  ample 
time  to  enable  him  to  be  prepared  for  trial.  To  make  the 
indictment  sufficient  for  the  purpose,  it  must  contain  such 
a  recital  of  facts  as  will  reasonably  apprise  the  defendant 
what  the  case  is  which  he  must  meet ;  and  this  cannot  be 
dispensed  with  even  by  statute.'     But  the  unnecessary 

1  Work  u.  State,  2  Ohio  St.  206;  Cnncemi  v.  People,  IS  N.  Y. 
128;  Brown  <-.  State,  8  Blaokf.  (Ind.)661;  Harri*  p.  People,  128  III. 
£85.  There  are  cases  mnfra,  eip«ciall7  as  to  misdemeanors.  See, 
further,  a«tt.  Ch.  XIII.  lec.  5. 

*  Penn's  Case,  6  State  Trials,  661 ;  BuBtiel's  Case,  VAughsn's  Rep. 
136. 

<  State  D.  O'Flaherty,  7  Nev.  158;  8ute  «.  Coraoi],6g  Me.  137; 
Stale  0  McKenna,  IT  All.  Rep.  Gl  (R.  I.). 


J 


306  CONSTITUTIONAL  LAW. 

formalities  and  technicalities  of  the  old  forms  mav  bt 
abolished,  and  no  cause  for  complaint  be  given  thereby.^ 

The  Evidence,  —  The  fifth  amendment  also  declares  that 
no  person  ^^  shall  be  compelled  in  any  criminal  case  to  be 
a  witness  against  himself."'  This  was  a  common-law 
principle,  and  it  has  been  incorporated  in  the  Constitution 
to  prevent  the  possibility  of  a  recurrence  to  the  inquisi- 
torial proceedings  which  in  arbitrary  periods  were  some- 
times had,  and  which  are  now  admitted  in  some  countries 
under  s^^stems  of  jurisprudence  differing  from  our  own. 
Under  the  laws  of  some  States  accused  persons  are  per- 
mitted to  give  evidence  on  their  own  behalf;  but  if  one 
elects  not  to  do  so,  the  fact  is  not  allowed  to  be  made  use 
of  to  his  prejudice,  since,  if  it  were,  this  would  indirectly 
force  him  to  be  sworn.*  By  the  sixth  amendment  the  ac- 
cused has  the  right  to  be  confronted  with  the  witnesses 
against  him,  and  to  have  compulsory  process  for  obtaining 
witnesses  in  his  favor.  No  comment  need  be  made  on 
this  last  privilege :  the  other  renders  it  necessary  that  the 
prosecution  procure  the  presence  of  their  witnesses  in  open 
court,  where  the  jury  may  have  opportunity  to  observe 
them,  and  where  full  liberty  of  cross-examination  may  bo 
had.* 

Counsel, ^-By  the  sixth  amendment  the  accused  has 
the  privilege  "  to  have  the  assistance  of  counsel  for  his  de- 
fence." This  is  a  common  law  privilege,  much  improved 
and  extended  in  late  years,  and  it  is  secured  with  all  its 

1  State  V.  Learned,  47  Me.  426;  People  v,  Mortimer,  46  Cal.  114; 
Com.  17.  Freelove,  160  Mass.  66;  Caldwell  v.  Texas,  137  U.  S.  692. 

3  See  United  States  v.  Boyd,  116  U.  S.  616,  cited  at  length,  ante, 
p.  220. 

8  People  V.  Tyler,  36  Cal.  522 ;  State  v,  Cameron,  40  Vt.  665 ;  Bird 
r.  State,  50  Ga.  585. 

*  Jackson  v.  Commonwealth,  19  Grat.  ( Va.)  656 ;  State  v.  Thomas, 
64  N.  C.  74.  If,  on  the  second  trial  of  a  cause,  it  is  found  that  the 
accused  has  kept  away  a  witness,  his  eridence  given  on  the  first  trial 
may  be  proved  by  the  prosecution.  Beynolds  v.  United  States,  96 
U.  S.  146l 
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acciiBtomed  iacidents.  The  connsel  must  be  at  liberty  to 
deal  irith  the  case  freely,  and  to  commeat  fearlessly  upon 
the  facts,  and  upon  the  conduct,  purposes,  and  motives  of 
prosecutors  and  witnesses,  only  keeping  within  the  bounds 
of  decorum.  The  law  protects  implicitly  tiie  confidence 
which  the  relation  of  counsel  and  client  requires,  and  wilt 
not  suffer  tlie  counsel,  even  in  the  courts  of  justice,  to  dis- 
close the  confidential  communications  that  may  have  been 
made  to  him  with  a  view  to  pending  or  anticipated  Utiga- 
tioo.'  As  the  jury  in  general  are  judges  of  the  facts  only, 
the  argument  of  counsel  npon  the  law  should  be  addressed 
to  the  court;'  but  the  jurj'  may  be  addressed  directly, 
upon  both  law  and  fact,  in  those  cases  where  by  statute  or 
constitution  they  are  made  judges  of  both.' 

Punishments. — By  the  eighth  amendment  excessive 
fines  and  cruel  and  unusual  punishments  are  forbidden. 
What  punishment  is  suited  to  a  specified  offence  must  in 
general  be  determined  by  the  legislature,  and  the  case 
must  be  very  extraordinary  in  which  ita  judgment  could 
be  brought  in  question.  A  punishment  may  be  unlawful 
either,  1.  because  it  is  in  excess  of,  or  different  from,  that 
prescribed  by  law ;  *  or,  2.  because  it  is  not  warranted 
by  the  judgment  of  any  competent  court ;  and,  possibly, 
3.  because,  though  apparently  warranted  by  law,  it  is  so 
manifestly  out  of  all  proportion  to  the  offence  as  to  shock 
the  moral  sense  with  its  barbarity,  or  because  it  is  a  pun- 
ishment long  disused  for  its  cruelty  until  it  has  become 

'  Whiting  e.  Bnmer,  30  N.  T.  830.     Compare  Dixon  v.  Parmelee, 

5  Vl.  186.  Comniunicailona  to  a  State's  atiome;  with  a  view  to  a 
prosecution  itre  priTileged.  Vogel  i>.  Gruaz,  110  U.  S.  311.  See,  as 
to  the  limits  of  this  rale,  cases  in  Cooler,  Const.  Lim.,  6th  ed.,  p.  407. 

*  United  States  u.  Moms,  1  Curt.  C.  C.  23 ;  Uoited  States  d.  Riley, 

6  Blatuh.  204. 

'  Ljnth  P.  State,  9  Ind.  641.  See  Commonwealth  v.  Porter,  10 
Met.  (Mass.)  988. 

•  Bourne  v.  The  King,  7  Ad.  &  El.  58;  Ex  parte  Lange,  IS  Wall. 
163.  At  to  whether  cumulative  panishments  are  valid,  see  Bloom's 
Case,  53  Mich.  697 :  In  re  Eimoud,  42  Fed.  Rep.  827,  and  cases  cited. 
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^^unusuaL''  Nothing  more  definite  can  on  this  point  be 
affinned.^ 

Tloice  in  Jeopardy.  —  The  fifth  amendment  forbids  that 
any  person  shall  be  subject,  for  the  same  offence,  to  be 
twice  put  in  jeopard}^  of  life  or  limb.  This  is  an  old  phrase, 
which  has  come  from  times  when  sanguinary  punishments 
were  common ;  but  the  meaning  is,  that  no  person  shall  be 
put  on  trial  a  second  time  for  the  same  ofience,  after  he 
has  been  tried  and  convicted,  or  acquitted.  But  some 
explanation  is  necessar}',  since  in  some  cases  one  may  be 
entitled  to  the  benefits  of  an  acquittal,  though  a  verdict 
has  never  been  returned. 

A  person  is  in  jeopardy  when  he  is  put  upon  trial,  be- 
fore a  court  of  competent  jurisdiction,  upon  an  indictment 
or  information  which  is  sufficient  in  form  and  substance  to 
sustain  a  conviction,  and  a  jury  has  been  impanelled  and 
sworn  to  try  him.^  The  accused  then  becomes  entitled  to 
a  verdict  that  shall  forever  protect  him  against  any  future 
prosecution,*  and  a  discharge  of  the  jur}'  without  his  con- 
sent is  equivalent  to  an  acquittal,  except  m  the  few  cases 
in  which  a  discharge  without  a  verdict  becomes  a  necessity.* 

But  one  is  not  put  in  jeopardy  by  a  prosecution  in  a  court 
which  has  no  jurisdiction  of  the  case ;  ^  or  upon  an  indict- 

1  The  infliction  of  death  by  electricity  is  not  cruel  within  the 
meaning  of  this  prohibition.  People  v.  Durston,  119  N.  Y.  569 ;  In  re 
Kemmler,  186  U.  S.  436.  A  punishment  may  perhaps  be  deemed 
cruel  and  unusual  if  firom  its  nature  it  would  be  intolerable  to  one 
class  of  people,  but  comparatively  indifferent  to  others ;  as,  for  ex- 
ample, the  punishment  of  depriving  a  native  of  China  of  his  hair. 
Ho  Ah  Kow  V.  Nunan,  6  Sawy.  652. 

2  McFadden  r.  Commonwealth,  23  Penn.  St.  12  ;  O'Brian  v.  Com- 
monwealth, 9  Bush  (Ky.),  333.  So  of  arraignment  and  plea  before 
a  justice  who  has  power  to  try  the  case.  Boswell  &.  State,  111 
Ind.  47. 

8  Barker  v.  People,  3  Cow.  (N.  Y.)  686 ;  PizaHo  u.  State,  20  Tex. 
App.  139 ;  Commonwealth  v.  Hart,  149  Mass.  7. 

4  People  V.  Barrett,  2  Caines  (N.  Y.),  804 ;  Nolan  t;.  State,  55  Ga. 
521. 

6  People  V.  Tyler,  7  Mich.  161 ;  People  v.  Hamberg,  84  Cal.  468; 
State  17.  Phillips,  104  N.  C.  786. 
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ment  which  is  so  defective  that  no  Judgment  can  be  given 
upon  it ; '  and  the  jeopardy  once  attached  is  removed,  if  the 
jury  are  discharged  by  reason  of  the  impossibility  of  agree- 
ment, or  by  consent,  or  if  the  case  ia  stopped  by  the  sick- 
ness or  death  of  the  judge,  or  a  jutor,*  or  if,  after  verdict 
of  conviction,  it  is  set  aside  on  motion  of  the  accused,  or 
judgment  upon  it  is  reversed  in  an  appellate  court,  or  is 
arrested  for  fatal  defects  in  the  indictment ; '  and  in  any  of 
these  and  similar  cases,  the  accused  may  be  tried  a  second 
time.  But  an  acquittal,  however  erroneous,  must  l>e  a  bar, 
unless  a  remedy  by  writ  of  error  is  given  to  the  State  by 
statute,  as  has  been  done  in  some  States.*  If  the  accused 
is  acquitted  on  some  counts  in  an  indictment  and  convicted 
on  others,  and  the  conviction  is  set  aside,  he  can  be  put 
upon  tri^  the  second  time  on  those  counts  only  on  which 
he  was  before  convicted,  and  is  forever  discharged  from 
the  others.*  -''   V 

Ihie  Process  of  Law.  — The  fifth  amendment  also  pro-  \ 
vides,  that  no  person  shall  be  deprived  of  life,  libertj',  or 
property   without  due   process   of    law.     The   fourteenth      ". 
amendment  extends  this  prohibition  to  the  States.     The     ': 
meaning  of  this  protection  has  been  more  fully  considered    -^ 
in  another  place  ;  at  present,  it  ia  sufficient  to  say  that,  as 
a  protection  to  life  and  liberty,  it  requires,  before  either  can 
be  taken  away  under  legal  proceedings,  that  there  shall  be 
a  prosecution  according  to  the  forms  of  law,  resulting  in         ' 
conviction  after  public  trial,  and  opportunity  to  be  beard, 
and  followed  by  judgment  applying  the  law  which  the  con- 
victed party  violated. 

>  Gerard  v.  People,  4  Dl.  863 ;  Kohlheimer  v.  State,  89  Miga.  648 ; 
Garvey'g  Case,  7  Col.  384. 

'  Nugent  u,  Siale,  4  Stew.  &  Port  (Ala.)  72;  Hector  ti.  State,  2 
Mo.  VJ& ;  Stute  B.  Emer/,  59  Vt.  84. 

«  CsBboruB  V.  People,  18  Johni.  (N.  T.)  351.  A  trial  in  a  higher 
court  on  defendant's  appeal  does  not  pat  him  twice  in  jeopardj. 
Commonwealtli  v.  Downing,  160  Maas.  197. 

*  State  B.  Tail,  22  Iowa,  140. 

<  Campbell  u  State,  9  Yerg.  S38 ;  Baroett  e.  People,  64  Dl.  326. 


810  CONSTITUTIONAL  LAW. 

Contempts  of  Authority.  —  It  sometimes  becomes  essen- 
lial,  in  the  course  of  their  discharge  of  public  duties,  that 
legislative  bodies  and  courts  should  punish  summarily 
those  who  disturb  their  proceedings,  or  who  refuse  or  neg- 
lect to  perform  any  dut}*  required  of  them  in  respect  there- 
to. Such  conduct  is  called  a  contempt  of  authority,  and  the 
power  to  punish  it  is  inherent  in  such  bodies.^  But  as  the 
tribunal  that  punishes  will  also  be  the  tribunal  whose  just 
authority  has  been  contemned,  the  power  is  one  to  be  ex- 
ercised very  sparingl}*,  and  only  when  the  necessity  plainly 
appears.  When  inferior  courts  punish  for  contempts,  their 
records  must  show  that  the  party  is  convicted  of  conduct 
which  is  in  fact  a  contempt ;  ^  and  the  conviction  will  be 
void  if  the  finding  is  wanting.  A  different  rule  applies 
in  the  courts  of  general  Jurisdiction/  In  tribunals  of  all 
sorts  and  grades  the  part^^  accused  of  contempt  is  entitled 
to  a  hearing.^  Bodies  having  quasi  judicial  and  legislative 
powers,  like  boards  of  supervisors  and  city  councils,  can- 
not punish  for  contempts.^ 

^  Anderson  v,  Dunn,  6  Wheat.  204 ;  Hobinson,  Ex  parte,  19  Wall. 
605.  But  see  Kilbourn  v.  Thompson,  103  U.  S.  168.  That  the  rule  ap- 
plies to  inferior  courts,  see  In  re  Deaton,  105  N.  C.  59.  Compare  Ex 
parte  Kerrigan,  38  N.  J.  344 ;  Re  Cooper,  82  Vt.  253.  It  does  not 
extend  to  court  commissioners  nor  notaries.  Ex  parte  Perkins,  29 
Fed.  Rep.  900 ;  Burtt  v.  Pyle,  89  Ind.  398;  Puterbaugli  v.  Smith,  131 
ni.  199. 

3  Bachelder  v,  Moore,  42  Cal.  412 ;  Turner  v.  Commonwealth,  2 
Met.  (Ky.)«16. 

»  Bradley  v.  Fisher,  18  Wall.  335;  Cuddy,  Petitioner,  181  U.S.  280. 

*  Ex  parte  Bradley,  7  WaU.  364 ;  Savin,  Petitioner,  131  U.  S.  267. 
But  if  the  contempt  is  in  the  immediate  presence  of  the  court,  it  may 
be  punished  summarily  without  notice  or  opportunity  for  defence. 
Ex  parte  Terry,  128  U.  S.  289. 

&  Whitcomb*s  Case,  120  Mass.  118. 


^ 
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CHAPTER  XVI. 

PROTECTION  TO  CONTRACTS  AND  PROPERTY. 

Section  I.  —  Laws  impairing  the  Obligation  of  Con- 
tracts. 

The  Constitution.  —  Among  the  powers  forbidden  to 
the  States  by  the  Constitution  is  the  power  to  pass  an}"^  law 
impairing  the  obligation  of  contracts.^  The  prohibition^ 
passed  almost  without  comment  at  the  time,  and  in  the 
careful  and  very  full  discussions  of  the  Federalist  it  is 
barely  alluded  to  twice;  first,  as  a  provision  to  prevent 
aggressions  on  the  rights  of  those  States  whose  citizens 
would  be  injured  by  such  laws ;  ^  and,  second,  as  being  a 
^'  constitutional  bulwark  in  favor  of  personal  secunty  and 
private  rights"  against  laws  which  are  *' contrary  to  the 
first  pnnciples  of  the  social  compact,  and  to  every  pnnci- 
ple  of  sound  legislation."'  Apparently  nothing  was  in 
view  at  the  time  except  to  prevent  the  repudiation  of 
debts  and  private  obligations,  and  the  disgrace,  disorders, 
and  calamities  that  might  be  expected  to  follow.  In  the 
construction  of  this  provision,  however,  it  has  become  one 
of  the  most  important,  as  well  as  one  of  the  most  compre- 
hensive, in  the  Constitution ;  and  it  has  been  the  subject 
of  more  frequent  and  more  extended  judicial  discussion 
than  any  other.  Only  brief  reference  can  be  made  here 
to  the  principles  which  the  decisions  have  settled. 

1  Const.,  Art.  1.  §  10. 

^  Federalist,  No.  7,  instancing  the  then  recent  laws  of  Rhode 
Island  in  their  results  on  the  neighboring  States. 
<  Federalist,  No.  44. 
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What  is  a  Law? — The  prohibition  is  aimed  generallj  at 
the  legislative  power  of  the  State.  A  state  eonstitation  is, 
therefore,  a  law  within  the  meaning  of  this  clause.^  But 
the  law  need  not  be  in  the  form  of  statute  or  constitution. 
It  may  be  a  municipal  by-law  or  an  enactment  from  what- 
ever source  originating,  provided  the  State  gives  it  the 
force  of  law.^  And  the  settled  judicial  construction  of  a 
constitution  or  statute,  as  it  enters  into  the  statute  or  consti- 
tution, cannot  be  changed  so  as  to  impair  the  obligation  of 
a  contract  made  with  reference  to  it*  But  the  acts  of  ad- 
ministrative officers  are  not  covered  by  this  provision,  and 
a  municipal  ordinance  which  involves  administrative,  not 
purely  legislative  power,  is  not  a  law  within  its  terms.^ 

What  are  Contracts  ?  —  Contracts  are  either  executorj" 
or  executed.  An  executory  contract  is  one  whereby  a 
party  takes  upon  himself  the  obligation  to  do  or  abstain 
from  doing  some  particular  thing.  An  executed  contract 
is  one  whereby  an  obligation  assumed  is  performed,  and 
the  transaction  perfected ;  as  a  deed  of  conveyance  per- 
fects a  sale  of  lands.  The  Constitution  makes  no  distinc- 
tion between  these  two  classes  of  contracts,  and  the  latter 
as  much  as  the  former  is  within  its  protection.  It  is,  there- 
fore, not  within  the  power  of  legislation,  after  a  convey- 
ance has  been  made,  to  annul  it  on  any  pretence ;  since 
this  would  not  merely  impair  the  obligation  of  the  contract, 
but  would  destroj'  it  entirely.* 

Obliga/tion  of  the  Contract. — The  obligation  of  a  con- 

1  New  Orleans  Gas  Ck>.  v.  La.  Light  Co.,  115  U.  S.  650;  Fisk  v. 
Jefferson  Police  Jury,  116  U.  S.  131. 

a  Williams  r.  Bruffy,  96  U.  S.  176. 

»  Douglass  V.  Pike  Co.,  101  U.  S.  677 ;  Louisiana  r.  Pilsbury,  100 
U.  S.  278 ;  Ray  v.  Gas  Co.,  20  Atl.  Rep.  1066  (Penn.). 

*  New  Orleans  Water  Works  v.  La.  Sugar  Co.,  125  U.  S.  18. 

*  Fletcher  v.  Peck,  6  Cranch,  87,  183 ;  Franklin  School  v.  Bailey, 
20  Atl.  Rep.  820  ( Vt.).  A  charitable  trust  is  a  contract,  so  that  the 
State  cannot  change  its  administration  without  the  assent  of  all  the 
parties  who  created  it.  Gary  Library  t;.  Bliss,  25  N.  £.  Rep.  U2 
(Mass.). 
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tract  consists  in  its  bindiog  force  on  the  party  making  it, 
which  the  law  at  the  time  recognizes,  and  for  which  it  gives 
a  remedy.  It  involves,  therefore,  first,  the  promise  or 
assurance  of  the  partj',  and,  second,  the  sanction  of  the 
law,  whereby  the  promise  or  assurance  becomes  an  effect- 
ual contract.'  No  promise  or  assurance  can,  therefore, 
constitute  a  contract,  unless  the  law  lends  its  sanction  ; 
and  this  in  some  cases  it  witliholds.  For  example,  if  there 
is  no  consideration  for  an  executorj-  contract,  this  in  law 
is  a  mere  node  pact,  and  invalid  ;  and  so  is  any  promise 
which  is  illegal,  either  in  its  consideration,  or  in  the  purpose 
to  be  accomplished  by  it.* 

Whai  Contracts  intended.  —  The  contracts  intended  by 
the  Constitution  are  all  those  over  which  the  State  can 
have  authority,  and  whicli,  hut  for  this  provision,  might 
be  reached  by  state  law.  The  contracts  of  the  State  It- 
self are  therefore  included,  as  much  as  those  of  individ- 
uals, and  a  State  is  thus  precluded  ftom  recalling  its  own 
grants,  as  had  frequently  been  done  on  various  pretexts  in 
England.*  Neither  can  a  State  modify,  except  by  mutual 
consent,  any  provision  of  a  pre-existing  contract  into 
which  it  may  have  entered.*  For  example,  if  a  Stat«, 
being  the  owner  of  the  capital  stock  of  a  bank,  provides 
by  law  that  its  bills  shall  be  received  in  payment  for  all 
debts  owing  to  the  State,  the  provision  is  a  promise  to 
those  who  shall  receive  the  bills,  that  they  shall  be  thus 
accepted  for  state  dues ;  and  this  promise  the  State  can- 
not recall,  to  the  prejudice  of  any  who  previously  had  be- 
come holders  of  the  bills.'    And  the  same  rule  applies 

<  Bronaon  v.  Kinzie,  1  How.  Sll ;  McCracken  v.  Hafwanl,  2  How. 
608 ;  Ogden  v.  Sounders,  12  Wheat  218,  269, 302,  316. 

«  Meacham  „.  Dow,  82  Vt  721 ;  Piatt  r,  Peopie,  29  HI.  54 ;  Mar- 
BlMll  t>.  RailroaJ  Co.,  10  How.  314. 

'  Fletrher  v.  Peek,  fl  Craneh,  87 ;  Van  Home  o.  Dorrance,  2  Dall. 
304;  Huidekoper  v.  Dougla*,  8  Craneh,  1. 

»  New  Jeney  v.  WiUon,  7  Craneh,  164. 

*  WondrufTv.  Trapnall,  10  How.  190;  Fdhhbii  tt.  Nicholi,  8  WalL 
44 ;  Keith  V.  Clark,  ^7  U.  8.  451. 
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where  the  SUte  haa  issued  boads  whose  coupons  It  hag 
agreed  to  receive  for  taxes.'  So  if  a  State,  or  one  of  its 
muQicipalities,  contracts  a  debt  and  issaes  obligations 
therefor,  and  these  ohligatioDS  come  into  the  hands  of 
foreign  holders  who  are  not  subject  to  state  taxation,  a 
subseqnent  statute  imposing  a  tax  upon  them,  and  direct- 
ing that  the  amount  thereof  shall  be  deducted  in  making 
payment,  is  void  as  to  the  foreign  holders,  because  with- 
holding something  to  which  they  are  entitled,  and  to  that 
extent  impairing  the  obligation  of  the  contracts.* 

Statutes.  —  A  statute,  public  or  private,  is  not  a  contract 
It  is  an  expression  in  due  form  of  the  will  of  the  State,  aa 
to  what  shall  be  the  law  on  the  subject  covered  by  it ;  and 
the  State  would  be  deprived  of  its  sovereignty,  and  crip- 
pled in  the  exercise  of  its  essential  functions,  if  it  were 
not  at  liberty  to  cbaoge  its  laws  at  discretion.  But  there 
are  exceptions  to  this  general  rule :  for  a  State  may  give 
to  its  contracts  such  form  as  it  may  choose  to  express  its 
assent  in ;  and  this  is  sometimes  the  form  of  a  statute. 
The  grants  of  land  by  a  State  are  frequently  made  by 
statute,  and  so  are  grants  of  special  privileges.*  Bounties 
are  sometimes  offered  in  ibis  way  ;  and  when  the  terms  of 
the  offer  are  accepted,  a  contract  exists ;  but  a  bounty  law 
may  be  repealed  at  any  time  as  to  anything  that  may 
accrue  thereafter.* 

Offices.  —  A  public  office  is  a  public  trust :  the  appoint- 
ment or  election  to  it  is  a  delegation  of  the  trust  to  the 

I  Hartnian  v.  Greenbow,  102  U.  S.  672;  Poindexter  f.  Greenhow, 

114  U.  S.  270 ;  McOahey  v.  VirginU,  135  U.  S.  662.  See  aUo  Lonin- 
anai'.  Jamel,  107U.  S,  711, 

'  Murray  v.  Charleston,  06  U,  S.  432.  And  «ee  State  Tax  on 
Foreign  Held  DnniU,  16  Wall.  800. 

*  A  general  law  which  is  a  standing  offer  of  land  become!  a  col^ 
tract  if  the  oBer  is  aci^epted  HOd  payment  made,  ao  that  the  certificate 
of  sale  cannot  be  cancelled  under  a  new  law.  Pennoyer  n.  McCoo- 
naughy,  11  Sup.  Ct  Rop,  6W. 

*  Welch  V  Cook,  97  V.  S.  641 ;  Pennio  u.  Beia,  182  U.  S.  464 ; 
United  Stalei  9.  Connor,  138  U.  S.  61. 
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person  appointed  or  elected  for  the  time  being.  But  it  ia 
not  a  contract,  and  neither  the  office  nor  its  emoluments 
can  be  claimed  as  matter  of  right,  as  against  subsequent 
legislation  abolishing  tlie  one  or  reducing  tlie  other.* 
Nevertheless,  if  in  either  of  these  particulars  the  state 
constitution  has  made  provisions,  it  is  not  competent  by 
law  to  change  them,  for  the  manifest  reason  that  the  con- 
stitution in  that  case  limits  the  legislative  power  in  tliat 
regard.  For  example,  the  President's  term  of  office  is  four 
years,  and  his  compensation  can  neither  be  increased  nor 
diminished  during  bis  term ; '  and  in  both  these  particulars 
the  power  of  Congress  over  his  office  is  excluded. 

Statutory  Privilegeg.  — The  grant  of  a  statutorj-  privi- 
lege is  not  a  contract,  but  it  resembles  a  license,  and  is 
always  revocable,  except  that  the  party  caunot  be  deprived 
of  benefits  ah-eady  enjoyed  under  it.  Under  this  head 
come  exemptions  from  military  and  jury  duty,  exemptions 
of  property  from  taxation  or  from  sale  on  execution,*  and 
licenses  to  engage  in  any  business  the  carrying  on  of  which 
is  not  open  to  the  general  public*  And  in  general  it  may 
be  said  that  any  privilege  which  is  obtained  under  the  gen- 
eral law  of  the  State  may  be  taken  away  by  a  repeal  or 
modification  of  the  law.* 

Municipal  Corporations.  —  A  grant  of  rights  or  privi- 

1  Batter  v.  PeniiBylvaniK,  10  How.  402 ;  Head  s.  Unirereit;,  19 
Wftll.  626  i  Crenshaw  u.  United  State*,  134  U.  S.  » ;  United  Stales 
V.  McDonald,  128  U.  8.  471.  But  the  State  maj  make  ■  bindioK  con- 
tract, though  an  official  relation  is  thereby  created.  Hall  v.  Wiscon- 
■in,  108  U.  8.  6.  And  if  lerTicei  are  renderedia  an  office,  an  implied 
contract  ii  created  to  paj*  for  them,  whicli  cannot  be  impaired  by 
tubiequect  legislation.    Fisk  v.  Jefferson  Police  Jury,  IIQ  U.  S.  ISl. 

*  Const..  Art.  II. 

«  Christ  Church  v.  Philadelphia,  24  How.  300  \  EaM  Saginaw  Salt, 
&c.  Co.  V.  East  Saginaw,  18  Wall.  3TS;  ShiiKr  u.  Jacob*,  62  Iowa, 
892;  Dnll  v.  Conroe,  13  Wis.  283. 

*  Calder  i^.  Kirby,  6  Gray  (Mass.),  697  ;  FeU  v.  State,  42  Md.  71. 
8e«  Beer  Co.  v.  Massachusetts,  07  U.  S.  25;  Stone  o.  Missiasippi,  101 
U.  S.  814. 

»  Beers  v.  Arkansas,  20  How.  627. 
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leges  to  a  municipal  body  or  corporation  for  pnblic  pur- 
poses is  not  a  contract,  but  a  law  for  the  public  good. 
Sucli  bodies  and  corporations  are  created  as  necessary 
conveniences  in  government,  and  they  must  hold  their 
powers  and  privileges  subject  to  legislative  modification 
and  recall  at  all  times.  Therefore  the  grant  to  a  town  of 
the  right  to  establish  and  maintain  a  ferry  across  a  public 
river  may  be  revoked,^  the  territorial  limits  of  the  town 
may  be  reduced,  particular  powers,  like  the  power  to  tax, 
or  the  power  to  buy  in  lands  for  unpaid  assessments,  may 
be  taken  awaj'  or  changed  at  discretion,  and  so  on.^  But 
a  municipal  corporation  is  entitled  to  protection  in  its  prop- 
erty as  a  natural  person  is,  whether  it  comes  fnom  the  State 
or  from  any  other  source.* 

Essential  Powers  of  Government  —  A  State  cannot  by 
contract  bargain  away  any  of  the  essential  powers  of  sov- 
ereignty, so  as  to  deprive  itself  of  the  abilit3'  to  employ 
them  again  and  again,  as  the  public  exigencies  shall  seem 
to  require.  For  example,  it  cannot  by  granting  land  for 
cemetery  purposes  preclude  itself  from  forbidding  the  fur- 
ther use  of  the  land  for  those  purposes  when,  bj'  reason  of 
the  increase  of  population  in  the  vicinity,  it  has  become,  or 
threatens  to  become,  a  nuisance ;  *  and  it  cannot  by  a  rail- 
road charter  deprive  itself  of  the  power  to  establish  reason- 
able regulations  under  which  the  railroad  business  shall  be 
carried  on.*    So  also  the  State  cannot  deprive  itself  of  the 

1  East  Hartford  v.  Bridge  Co.,  10  How.  611. 

^  Barnes  v.  District  of  Columbia,  91  U.  S.  640 ;  Laramie  Co.  v. 
Albany  Co.,  92  U.  S.  807 ;  WiUiamson  v.  New  Jersey,  130  U.  S.  180 ; 
Essex  Board  v.  Skinkle,  11  Sup.  Ct  Rep.  790. 

»  Town  of  Pawlet  v.  Clark,  9  Cranch,  292 ;  Terrett  v.  Taylor,  9 
Cranch,  43 ;  State  v.  Haben,  22  Wis.  660 ;  Grogan  v.  San  Francisco, 
16  Cal.  590 ;  Dillon,  Mun.  Corp..  §  89  et  seq. 

*  Brick  Presbyterian  Church  r.  New  York,  6  Cow.  638.  See  Fer- 
tilizing Co.  V.  Hyde  Park,  97  U.  8.  669. 

*  Thorpe  V.  Railroad  Co.,  27  Vt.  140;  Railroad  Co.  v.  Jacksonville, 
67  111.  37.  See  Butchers'  Union  Co.  i;.  Crescent  City  Co.,  Ill  U.  S. 
746. 
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right  to  appropiiat«  private  property  to  pablic  uses  under 
the  eminent  domain. — this  being  a  necessary  power  in  gov- 
ernment,' or  of  the  right  to  raise  a  revenue  by  an  esereise 
of  the  power  to  tax. 

It  is  nevertheless  held  that  the  State  may,  for  a  coneid- 
eratiou,  impose  upon  itself  the  obligation  not  to  tax  certain 
subjects,  otherwise  taxable,  for  some  definite  period,  or 
even  indeCinitely  ;  it  being  presumed  in  that  ease  that  the 
consideration  received  by  the  State  is  equivalent  to  that 
which  might  have  been  derived  from  the  exercise  of  the 
customary  i>ower  to  tax.*  Nor  is  it  essential  that  the  con- 
sideration shall  be  a  direct  pecuniary  return,  or  one  that 
can  be  shown  by  evidence  to  be  an  equivalent ;  it  is  sulll- 
cient  that  the  State  has  apparently  found  it  for  its  interest 
to  assume  the  obligation,  and  that  some  one  else  has  acted 
in  reliance  upon  it  In  the  leading  case  the  State  made  a 
grant  of  lands,  agreeing  not  to  tax  them  in  the  hands  of 
the  grantees ;  and  this  agreement  was  held  to  be  an  irrev- 
ocable exemption."  In  other  cases  the  State,  in  granting 
a  charter  of  incorporation,  has  stipulated  that  the  taxation 
of  the  cor|>oration  stiall  only  be  at  a  certain  rate,  or  on  a 
certain  basis;  and  tbis  also  is  irrevocable.*  But  an  ex- 
emption from  taxation  can  never  be  granted  as  against  a 
provision  in  the  state  constitution  which  requires  all  prop- 
erty to  be  uniformly  taxed.*  And  as  the  power  to  tax  is 
vital,  and  it  is  of  the  highest  importance  that  it  should 
always  remain  unrestricted  and  in  full  force,  the  presump- 
tion against  any  intention  to  hamper  or  restrict  it  must 
be  strong  in  every  case,  and  can  only  be  overcome  by  the 
employment  of  very  clear  terms  to  indicate  that  intent.' 

1  Cooiey,  Camt.  Urn.,  Gth  ed.,  SSQ. 

«  New  Jersey  v.  WilBOn,  7  Craneli,  164;  Pacific  11.  R.  Co.  v.  Ma- 
gnin,  20  Wall.  36 ;  UniTersity  v.  People,  89  U.  S.  309. 
'  New  Jeraey  n.  Wilion,  7  Crnncli,  164, 

*  Piqiia  Bank  v.  Knoop,  16  How.  369 ;  Railroad  Co.  d.  Reid,  13 
Wall.  2M;  New  Orleans  k.  HouBlon,  119  U.  S.  265. 

*  Railroad  CompanJea  v.  Gsinea.  67  U.  S.  697. 

*  Chrut  Church  v.  Ptuladelphia,  24  How.  300;  GUman  v.  Sbehoy- 
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And  in  any  case  an  exemption  from  taxation,  obviously 
made  as  a  mere  favor,  may  be  terminated  at  the  will  of 
the  State  at  any  time.^ 

Msclusive  Privileges,  —  It  is  settled  by  the  aathorities 
that  the  State  may  grant  exclusive  privileges  for  many 
purposes ;  as,  for  example,  to  build  a  toll-bridge  at  a  cer- 
tain point,  to  construct  a  toll-road  between  certain  places, 
to  establish  a  certain  ferry,  to  supply  water  and  gas  to  a 
city,  and  the  like ;  and  these  grants,  when  made  to  indi- 
viduals or  private  corporations,  are  contracts,  and  bind 
the  State.*  But,  as  in  the  case  of  exemptions  from  taxa- 
tion, the  intent  of  the  State  to  restrict  or  hamper  its  power 
for  the  future  is  not  to  be  lightlj^  assumed,  and  it  should 
appear  with  reasonable  certaint}'  in  the  legislation,  and  the 
grant  will  be  strictly  construed  as  against  the  grantees. 
This  is  reasonable,  not  only  when  the  subject  is  regarded 
from  the  standpoint  of  state  interest,  but  also  because  ex- 
clusive privileges  are  to  some  extent  invidious  and  very 
justly  obnoxious,  and  it  is  not  reasonable  to  suppose  that 
the  State  would  grant  them,  except  when  some  important 
public  purpose  or  some  necessary  public  convenience  can- 
not be  accomplished  or  provided  without  making  the  grant 
exclusive.  Therefore,  when  the  owners  of  a  franchise  un- 
der state  grant  contest  the  rights  of  the  State  to  make  a 
second  grant  which  would  compete  with  it,  everj'  doubt 
must  be  resolved  in  favor  of  their  claim  before  it  can  be 
sustained,  and  every  resolution  which  springs  from  doubt 
is  against  the  claim.*    Moreover  the  grant  will  never  be 

gan,  2  Black,  510;  Chicago,  &c.  Ry.  Co.  v,  Guffey,  120  U.  S.  5fi9; 
Tennessee  ».  Whitworth,  117  U.  S.  139. 

1  East  Saginaw  Salt,  &c.  Co.  v.  East  Saginaw,  13  Wall.  873 ;  Home 
Ins.  Co.  V,  City  Council,  93  U.  S.  110 ;  Welch  t-.  Cook,  97  U.  S.  641. 

2  New  Orleans  Gas  Co.  v.  La.  Light  Co.,  115  U.  S.  650;  New  Or- 
leans Water  Works  v  Rivers,  Id.  674 ;  Louisville  Gas  Co.  v.  Citizens' 
Gas  Co.,  Id.  683.  Compare  Stein  v.  Bienville  Water  Co.,  11  Sap.  Ct. 
Rep.  892. 

*  Pennsylvania  R.  R.  Co.  v.  Canal  Commissioners,  21  Penn.  St.  9, 
22.  See  the  discussions  in  Fertilizing  Co.  v.  Hyde  Park,  97  U.  S. 
659. 
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extended  by  constructioD  beyond  the  plain  terms  in  wbich 
it  is  made.  A  familiar  instance  is  where  the  owners  of  a 
ferry  franchise,  or  of  a  franchise  to  take  toll  for  passing 
over  a  bridge,  contest  the  right  of  the  State  to  grant  a 
second  franchise,  the  enjoyment  of  wbich  would  diminish 
their  own  profits.  As  against  them,  the  presamption  ia 
that  the  State  retained  the  right  to  license  as  many  cros8> 
ings  as  should  be  found  needful  or  desirable.' 

But  even  the  agreement  of  the  State  that  the  grant 
shall  be  exclusive,  cannot  prevent  the  making  of  another, 
subject  to  the  obligation  to  provide  compensation,  under 
the  principles  governing  the  law  of  eminent  domain.  An 
exclusive  privUege  only  gives  to  the  franchise  additional 
value  as  property ;  and  all  property  is  subject  to  be  taken 
and  appropriated  to  public  uses  on,  making  payment  there- 
for. Therefore,  notwithstanding  the  existence  of  an  ex- 
clusive grant  to  construct  a  raili'oad  between  two  named 
places,  or  a  bridge  over  a  river  at  a  certain  locality,  the 
State  has,  and  must  have,  the  power  to  make  conflicting 
grants  when  the  public  needs  seem  to  require  them ;  and 
the  progress  of  the  State  could  or  might  be-  embarrassed 
or  stayed  by  improvident  or  dishonest  state  concessions  if 
this  were  otherwise.^  The  new  grant  in  such  case  does 
not  impair  the  obligation  of  the  other,  but  the  obligation 
is  recognized  in  giving  compensation  for  the  exclusive 
privilege. 

Charter  Contracts.  —  In  the  Dartmouth  College  Case,  in 
which  the  legislature  undertook  to  remodel  the  charter  of 
an  educational  institution,  in  most  important  particulars, 
without  the  consent  of  the  corporators,  it  was  decided  that 
the  charter  was  a  contract,  which  the  State  was  supposed 

1  Charter  River  Bridge  v.  Warren  Bridge,  11  Pet.  420 ;  Turnpike 

Co.  V.  SlfttP.  3  WkU.  210;  Whwling,  4c.  Co.  v.  Wheelirg  Bridge  Co., 
138  U.  S.  287 ;  Rockland  W.  Co.  v.  Camden,  &c.  Co.,  80  Me.  544. 

■'  Weil  River  Bridge  Co.  v.  Dii,  6  How.  507  ;  Eastern  R.  R.  Co.  v. 
Bwton,  &c.  R  R.  Co.,  Ill  Mail.  126;  Alabama,  &c.  R.  R.  Co.  v. 
Kenny,  39  Ala.  307, 
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to  gi^ant  in  consideration  of  expected  benefits  to  accrae  to 
the  general  public,  and  whereby  the  State  in  legal  contem- 
plation promised  that  the  corporators  should  enjoy  the 
privileges  and  franchises  granted.  The  conclusion  was 
that  the  amendatory  act  was  invalid,  as  impairing  the  obli- 
gation of  the  contract.^  The  same  doctrine  has  been  re- 
asserted and  reaffirmed  in  manj*  cases  since.^  Of  course, 
a  total  repeal  of  the  charter  would  be  a  still  plainer  case. 

Where,  however,  by  the  charter  the  legislature  reserves 
the  right  to  alter,  amend,  or  repeal  it,  it  is  plain  that  no 
such  consequence  can  follow,  because  then  an  alteration, 
amendment,  or  repeal  is  in  accordance  with  the  contract, 
and  not  hostile  to  it.  So  if  bj*  the  constitution  of  the 
State,  or  bj'  its  general  laws  in  force  when  the  charter  was 
granted,  it  is  provided  that  all  charters  shall  be  subject  to 
legislative  control  and  alteration,  this  provision  in  legal 
effect  becomes  a  part  of  the  charter,  and  therefore  a  part 
of  the  contract.* 

Police  Regidations :  General  Principle.  —  All  property 
and  all  rights  within  the  jurisdiction  of  a  State  are  subject 
to  the  regulations  and  restraints  of  its  police  power,  ex- 
cept so  far  as  they  are  removed  therefrom  b}'^  the  express 
provisions  or  implications  of  the  federal  Constitution.* 
The  police  power  may  be  defined  in  general  terms  as  that 
power  which  inheres  in  the  legislature  to  make,  ordain,  and 
establish  all  manner  of  reasonable  regulations  and  laws 
whereby  to  preserve  the  peace  and  order  of  society  and 

1  Dartmouth  College  v.  Woodward,  4  Wheat.  518. 

2  The  Binghamton  Bridge  Case,  8  Wall.  61 ;  Farrington  v,  Ten- 
nessee, 96  U.  S.  679 ;  Stone  t\  Mississippi,  101  U.  S.  814. 

8  Murray  v.  Charleston,  90  U.  S.  432, 448 ;  Railroad  Co.  r.  Georgia, 
98  U.  S.  369 ;  Railroad  Companies  v,  Gaines,  97  U.  S.  697.  So  if  the 
power  to  amend  and  repeal  is  conferred  after  the  corporation  is  char- 
tered, provided  it  accepts  new  legislative  acts  passed  after  the  legisla-' 
ture  is  given  the  new  power.  Pennsylvania  R.  R.  Co.  v,  Duncan,  111 
Fenn.  St.  852;  Shields  v.  Ohio,  95  U.  S.  819. 

«  United  States  v.  De  Witt,  9  WaU.  41 ;  United  States  v,  Reese, 
92  U.  S.  214 ;  Mugler  v.  Kansas,  123  U.  S.  623. 
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tht  safety  of  Its  memberB,  aod  to  prescribe  the  mode  and 
manner  in  which  every  one  may  so  use  and  enjoy  that 
which  is  his  own  as  not  to  preclude  a  corresponding  use 
and  enjoyment  of  their  own  by  others.' 

Interference  with  J'\deral  Powers.  —  In  a  preceding 
chapter  cases  have  been  mentioned  in  which  attempts  by 
the  States  to  exercise  this  power  have  been  held  invalid, 
because  they  interfered  with  the  proper  exercise  by  Con- 
gress of  its  power  in  the  regulation  of  commerce.'  More 
often  state  regulations  have  been  questioned  on  the  ground 
that,  under  the  pretence  of  regulation,  they  took  away 
righto  which  were  promised  and  assured  by  contract,  and 
thereby  impaired  the  obligation  of  the  contract. 

BegvUttion  of  Vkarter  Contracts.  —  It  is  not  ques- 
tioned that  all  contract  rights  are  subject  to  State  regula- 
tion, as  all  property  is.  Therefore,  though  a  railroad 
company  bos  a  charter  not  subject  to  amendment  or  re- 
peal by  the  legislature,  it  takes  it  neveitheless  subject  to 
such  changes  as  may  be  made  in  the  general  laws  and 
Constitution,  unless  as  to  the  subject-matter  involved  the 
charter  constitutes  a  contract  exempting  the  corporation 
from  the  operation  of  such  legislation.'  And  in  the  con- 
duct of  business  under  the  charter,  the  company  must 
conform  to  such  rules  and  regulations  as  the  State  may 
establish  for  the  safety  and  protection  of  those  being 
carried  by  or  having  transactions  with  it  Therefore  the 
company  may  be  required  to  fence  its  track  as  a  proper 
precaution,  as  well  against  the  trains  being  thrown  from 
the  track,  as  against  the  destruction  or  loss  of  cattle,* 

>  License  Cxea,  6  How.  6M ;  License  Tax  Cueg,  6  Wall  402 ; 
Munn  V.  Illinoii,  94  U.  8.  113,  124  ;  BarbJer  n.  Connollr,  113  U.S  41. 

"  Antt,  pp.  69-79. 

8  Pennfylvnnii  R.  R,  Co.  v.  Miller,  132  C.  S.  75.  Here  aflcr  tlie 
charter  was  granted,  nhieh  gave  power  to  condemn  land,  a  constitu- 
tional amendment  provideii  that  com  pen  en  lion  sliaulii  be  made  for  in- 
JD17  caused  in  the  course  of  public  improvements  to  laod  not  actually 
taken  for  public  use,  and  it  was  held  applicable  to  tlje  corporation. 

*  Thorpe  v.  Railroad  Co.,  27  Vt.  140. 
21 
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and  to  fix  pcriodicallj'  its  cbnt^^  and  keep  them  posted 
for  the  inforniation  of  the  public'  The  following  are 
also  reasonable  regulations  i  requiring  all  trains  to  check 
their  epeed  at  exposed  places ; '  to  carry  impartially  for 
all  persons ;  *  to  permit  other  roads  to  cross  tlie  railroad 
track,  and  to  share  with  them  the  expense  of  the  cross- 
ing ;  *  to  ring  a  bell  or  sound  a  whistle  at  crossings,  or  to 
station  a  flagman  at  such,  or  any  other  dangerous  places ; ' 
to  respond  in  damages  in  case  the  death  of  any  person 
shall  be  caused  by  the  company's  wrongful  act,  neglect,  or 
default ;  *  and  so  on.  A  charter,  then,  is  to  be  deemed 
granted  upon  condition  that  the  corijoration  shall  be  sub- 
ject to  such  reasonable  regulations  as  to  the  conduct  of 
its  business  as  the  legislature  may  prescribe,  provided  they 
do  not  materially  interfere  with  the  enjoyment  of  its  privi- 
leges, and  only  serve  to  secure  the  ends  for  which  it  is 
oi^anized.^  On  the  other  hand,  if  the  regulation  assumes 
to  take  from  the  company  some  substantial  right  which  its 
chailer  confers,  it  will  be  void.  Instances  are,  the  taking 
away  a  right  to  exact  toll,  which  had  been  clearlj'  giveu ; ' 
imposing  upon  the  company  new  liabilities  for  something 
it  was  expressly  permitted  to  do  ;*  and  so  on.'"    The  limit 

1  Ruilroad  Co.  o.  Fuller,  17  Wall.  660. 

'  Chicago,  &x.  B.  R.  Co.  v.  Haggerty,  67  111.  113 ;  Hii>i  v.  Railroad 
Co.,  41  Wis.  44 ;  P«nnsf Wfinia  R.  R.  Co.  n.  Levii.  79  Penii.  St.  33. 
»  Cliicago,  «c.  R.  R.  Co.  v.  People,  67  111.  11. 

*  Fitchbitrg, &o.  R.  R.  Co.  v.  Grand  Junction  R.  R.  Co,  1  Allen 
(MaM.  1,562. 

»  Toledo,  &c.  R.  R.  Co.  v.  Jackionvllle,  67  III.  37. 

•  Steamboat  Co.  i>.  Barclay,  30  Ala.  120 ;  Boston,  &c.  R.  R.  Co.  n. 
State,  32  N.  H.  215. 

'  Chicago  Life  Ins.  Co.  v.  Neeillel,  113  V.  S.  574. 

"  Pingrey  v.  Washburn,  1  Aik.  (Vc.)  264. 

»  People  V.  Plank  Road  Co.,  9  Mich.  285 ;  Bailey  v.  Railroad  Co., 
4Harr.  (Del.)  380. 

If  See  Wai.hington  Bridge  Co.  p.  Stale,  18  Conn.  53 ;  Philadelphia, 
&a.  R.  R.  Co.i7  Bower*.  4  Uoui.  (Del.)  600.  A  railroad  company  can- 
not forty  years  after  its  construction  be  compelled  to  put  in  at  iti  own 
cost  residence  crossings  for  adjoining  proprietors.  People  v.  Ry.  Co., 
44  N.  W.  Rep.  B34  (Mich.). 
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to  the  esercise  of  the  poltce  power  over  charter  contraeU 
is  substantially  ttiis :  the  regulations  must  have  reference 
to  the  comfort,  safety,  or  welfare  of  society ;  they  must 
not  be  in  conQict  with  any  of  the  provisions  of  the  charter, 
and  tbey  must  not,  under  the  pretence  of  regulation,  take 
from  the  corporation  any  of  the  essential  rights  and  privi- 
leges which  the  charter  confers.  In  short,  thej'  must  be 
regulations  in  fact,  and  not  amendments  of  the  charter  in 
abridgment  of  the  coiporate  franchises.'  Yet  under  the 
settled  rule  that  "  the  legislature  cannot  bai^ain  away  the 
public  healtti  or  the  public  morals,"  the  State  may  in  the 
exercise  of  its  police  power  t^e  away  the  right  to  carry 
on  a  business  which  in  its  judgment  endangers  public 
health  or  morals,  although  the  business  is  done  by  a  cor- 
poration chartered  for  that  purpose.'  And  where  the 
charter  reserves  to  the  legislature  the  power  to  alter, 
amend,  or  repeal  it,  or  where  it  is  granted  under  a  state 
constitution  which  expressly  saves  to  the  legislature  that 
right,  any  change  whatever  in  the  contract  by  legislative 
power  is  no  impairment  of  the  contract.'  A  legisla- 
ture having  such  a  power  may  therefore  exercise  control 
over  the  charges  of  railroad  companies,*  though  it  oan- 

1  Cooler,  Const.  Lim.,  6ih  ed.,  710,  and  catei  cited.  See  Beer  Co. 
r.  MHMBchuaetts,  07  U.  S.  26. 

>  Beer  Co.  v.  MaamchuMtte,  97  XJ.  S.  25;  Ferlilizing  Co.  v.  Hjde 
Park,  97  U.  S.  659;  SWne  v.  MUiitsiopi,  101  U.  S.  814;  Butchers' 
Union  Co.  b.  Crescent  City  Co.,  Ill  U.  S.  716 ;  Sew  Orleans  Gm  Co. 
V.  Lb  Light  Co.,  H5  U.  S.  660. 

'  See  the  right  of  •iDendment  with  Its  limitations  considered  in 
Sinking  Fund  Cases,  90  U.  S.  700.  In  Greenwood  ti.  Freight  Co.,  105 
U,  S.  13,  the  legislnture  granted  upon  compensation  made  the  fran- 
chises of  one  corporation  to  another.  In  Spring  Valley  Water  Works 
r.  Schotller,  110  U.  H.  347,  a  pre-existing  right  of  a.  company  to  have 
a  voice  in  fixing  its  rates  for  serTiL-e  was  taken  away.  See,  also, 
Sioux  City  Ry.  Co  e.  Sioux  City,  138  U.  S.  98. 

'  Chicflgo,  ia:  B.  R.  v.  Iowa,  M  U.  S.  155.  This  principle  lins 
been  applied  even  to  cases  where  the  legislature  had  no  power  to 
amend  and  repeal,  and  where  power  was  giren  to  the  company  by  its 
charter  to  flx  its  rates.   The  State  oiay  regulate  the  rotes  provided  its 
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not  empower  a  commission  to  fix  rates  finaCj  without 
opportunity  for  a  judicial  hearing  on  the  question  of 
their  reasonableness.^ 

MisceUaneous  Cases,  —  Some  police  r^ulations  have 
been  contested,  as  amounting  to  a  virtual  destruction '*of 
propert}' ;  for  example,  those  prohibiting  the  sale  of  spirit- 
uous or  malt  liquors  as  a  beverage,  and  those  establish- 
ing limits  in  cities  within  which  buildings  of  wood  shall 
not  be  constructed  or  repaired.  But  there  is  no  doubt 
that  the  legislature  in  its  discretion  may  establish  such 
regulations.' 

Implied  Contracts.  —  Implied  contracts,  as  well  as 
those  made  in  express  terms,  are  within  the  protection  of 
the  Constitution.*  Under  this  head  may  be  classed  judg- 
ments and  decrees,  and  all  statutory  liens  and  rights  of 
redemption  when  they  spring  from  or  originate  in  con- 
tracts, and  are  in  accordance  with  the  law  when  the  con- 
tract was  made.^ 

State  Control  of  Remedies.  —  What  is  said  further  on 
respecting  the  control  of  remedies  by  the  State  is  appli- 
cable as  well  to  contracts  as  to  other  rights.  But  the 
State  must  alwa3's  give  some  remedy,  and  it  must  be  sub- 
stantially the  equivalent  of  that  which  was  pi'ovided  by 
law  when  the  contract  was  made.  The  withdrawal  of  the 
remedy  for  a  time  by  stay  laws  is  an  impairment  of  the 
obligation  of  contracts.*    So  is  any  law  which,  under 

regulation  does  not  amount  to  confiscation.  Railroad  Com.  Cases,  116 
U.  S.  307 ,  Georgia  R.  R.  Co.  o.  Smith,  128  U.  S.  174.  See  Dow  o. 
Beidelman,  125  U.  S.  680.  Bnt  the  State  cannot  control  the  rates 
charged  for  interstate  carriage.  Wabash,  &c.  Rj.  Co.  o.  Olinois,  118 
U.  S  657 

^  Chicago,  &C.  Ry.  Co.  o.  Minnesota,  134  U.  S.  41& 

s  License  Cases,  5  How.  604 ;  Mugler  v.  Kansas,  123  U.  S.  623 ; 
Commonwealth  o.  Intoxicating  Liqnors,  115  Mass.  168;  Insurance 
Co.  V.  Brown,  11  Mich.  266.  See  Transportation  Co.  v.  Chicago,  99 
IT.  S.  635. 

s  Fisk  V.  Jefferson  Police  Jniy,  116  U.  S.  131. 

«  Gunn  V.  Barry,  16  Wall.  6ia 

^  Cooley,  Const  lim.,  6th  ed.,  354,  and  cases  cited. 
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the  pretence  of  changing  the  remedy,  undertakes  to  com- 
pel the  party  to  accept  something  different  in  the  place  of 
that  for  which  he  contracted ;  as,  for  example,  land  at  an 
appraisal  in  the  place  of  money.'  So  is  any  law  which 
gives  a  preference  in  payment  of  one  creditor  over  an- 
other, which  the  law  when  their  contracts  were  made  did 
not  give,  even  though  the  preferred  creditor  is  the  State 
itself*  So  is  any  law  which  takes  away  (rora  the  creditor 
any  substantial  right  which  the  contract  assured  to  him ; 
for  example,  the  right  to  the  possession  of  mortgaged 
lands  until  the  mortgage  debt  is  paid.*  So  is  any  law 
which  60  far  increases  the  exemptious  &om  executions 
issued  on  judgments  as  seriously  to  impair  the  value  of 
the  remedy,  and  reduce  the  probabilities  of  collection.* 
Even  the  power  to  tax  may  sometimes  become  an  impor- 
tant element  in  the  obligation  of  a  conti-act.  Thus,  if  a 
city  contracts  debts  at  a  time  when  it  has  by  law  ample 
power  to  levy  taxes  for  their  pajment,  the  creditor  has  a 
right  to  rely  u|>on  this  power  as  the  means  by  the  employ- 
ment of  which  his  debt  shall  be  satisfied,  and  the  State 
cannot  afterwards  withdraw  the  power,  or  so  restrict  it 
as  to  render  payment  by  means  thereof  impossible,  and 
an  act  for  that  purpose  would  be  inoperative  as  to  existing 
debtB.* 

Reasonable  limitation  laws  a  State  may  always  pass, 
and  make  them  applicable  to  existing  contracts.'  So  the 
State  may  make  and  enforce  insolvent  laws  when  there  is 
no  national  bankrupt  law  in  existence,  and  under  these 

I  McCracken  e.  Harvard,  2  How.  006. 

*  BRTings  V.  Dabnej,  19  Wall.  1. 

*  Mundy  II.  Monroe,  1  Mich.  68.  Or  the  right  to  applj  the  couponi 
of  itate  obligntions  in  payment  of  itate  buiet.  Foiudeiter  v.  Green- 
how,  114  U.  8.  270,  and  ca*e<  cited. 

*  Gunn  V.  Barry,  16  Wall.  610. 

'  Von  Holfman  d.  Quincy.  4  Wall.  685 ;  Galena  d.  Amy.  6  Wall. 
705;  Broughton  o.  Pentacola,  98  U.  S.  260;  NeltOD  v.  St.  Martio'i 
Pariih,  111  U.  S.  716. 

*  B«ll  D.  Hoirimn,  1  Pet.  361 ;  Terry  v.  Andenon,  96  U.  S.  628. 
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may  dischai^e  debtors  from  further  liability  on  their  con- 
tracts on  such  terms  and  conditions  as  shall  be  reasonable. 
But  such  laws  can  only  be  applied  to  contracts  subse- 
quently made  within  the  State,  and  between  residents 
thereof.^ 

Contracts  of  Cruaranty.  — •  Contracts  of  suretyship  or  of 
secondary  liability  are  as  mueh  within  the  protection  of 
the  Constitution  as  are  the  principal  contracts  which  they 
secure,  or  on  which  they  depend.  Therefore,  where  the 
law  makes  stockholders  in  a  corporation  liable  for  the  cor- 
porate debts,  the  liability,  so  far  as  existing  debts  are 
concerned,  is  one  which  cannot  be  taken  away  or  reduced 
by  a  change  in  the  law.^  But  penalties  imposed  by  stat* 
ute  may  be  released  by  statute  at  iwy  time  before  they  are 
actually  recovered.* 

Objectionable  Considerations.-^ The  fact  that  a  conti'act 
had  its  origin  in  a  consideration  now  recognized  as  im- 
moral and  insufficient  is  immaterial,  provided  it  was  suffi- 
cient under  the  law  at  the  time.  Thei^fore,  contracts  for 
the  purchase  price  of  slaves  were  enforced  after  emand- 
pation,  notwithstanding  the  State  by  its  constitution  had 
provided  that  the}'  should  not  be ;  the  States  having  no 
more  power  to  impair  the  obligation  of  a  contract  by  con* 
stitutional  provision  than  by  an}'  other  law.* 

Adding  to  ConCracts.  —  It  is  as  incompetent  to  import 
new  terms  into  a  contract  as  it  is  to  take  away  or  detract 
from  the  force  of  those  already  there.  But  this  point  will 
receive  some  attention  hereafter. 

1  Ogden  V.  Saunders,  12  Wheat.  273 ;  Baldwin  v.  Hale,  1  Wall. 
223 ;  Carbee  v.  Mason,  64  N.  H.  10.  A  state  insolvent  law,  passed 
while  a  national  bankrupt  law  is  in  force,  is  not  utterly  void,  but  be- 
comes good  after  the  repeal  of  the  bankrupt  law.  Tua  v,  Carriere,  117 
U.  S.  201. 

2  Ochiltree  v.  Railroad  Co.,  21  Wall.  249. 

>  Confiscation  Cases,  7  Wall.  454;  United  States  v,  Tynen,  II 
Wall.  88. 

*  White  V.  Hart,  13  Wall.  646.  See  Delmar  v.  Insurance  Co.,  14 
Wall.  661 ;  Marsh  o.  Burroughs,  1  Woods,  463 ;  Swain  v.  Seamans,  9 
Wall.  264. 
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Ja  Congr688  restrained? — That  CongreBS  should  Qot; 
bare  been  prohibited  from  impairiDg  the  obligatioii  of  oou- 
trscts,  as  the  States  were,  may  veil  excite  some  surprise. 
It  was  certainly  never  intended  that  Cougress  under  any 
circumstanoes  should  exercise  that  tyrannical  power,  and 
it  probably  never  occurred  to  any  one  as  possible  that  it 
would  ever  attempt  to  do  so.  While,  if  it  should  attempt 
it,  in  the  case  of  private  contrao-ts,  the  act,  it  wonld  seem, 
might  well  be  held  not  to  be  legitimate  legislation,  and 
therefore  incompeteDt  and  void,'  yet  the  clause  is  consid- 
ered not  to  apply  to  oongressional  legislation.^  In  respect 
to  contracts  by  the  government  Itself,  bo  long  as  they  re- 
main executory,  if  It  shall  choose  not  to  perform  them, 
there  can  be  no  redress.  A  government  cannot  be  com- 
pelled to  pay  its  debte  against  its  will  by  any  process  short 
of  war  or  of  forcible  reprisaL  And  Congress  may  indi- 
rectly impair  the  obligation  of  private  contracts,  through 
its  power  to  debase  the  currency  and  to  establish  and 
change  the  law  of  tender,  as  it  did  to  some  extent  in  tlie 
act  m^ing  treasury-notes  a  lawfhl  tender  In  payment 
of  pre-existing  debts.  For  such  wrongs  only  the  political 
remedies  can  be  available. 

SkCTIOM  II.  —  PEOTEOnON  TO  Peopebtt. 

7%e  Constitution.  —  The  fifth  amendment  to  the  Con- 
stitution provides  that  no  person  shall  be  deprived  of 
property  without  due  process  of  taw.  This  provision  is  a 
restraint  upon  the  federal  powers  only.  The  fourteenth 
amendment  supplements  this  by  providing  that  no  State 
shall  deprive  any  person  of  property  without  due  process 
of  law. 

What  is  Property  f  —  That  is  property  which  is  recog- 
nized as  such  by  the  law,  and  nothing  else  is  or  can  be. 
"Property  aud   law  are  bom  and   must   die  together. 
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Before  the  laws,  there  was  no  property;  take  away  the 
laws,  all  property  ceases."^  In  America  the  law  which 
determines  what  is  property  is  for  the  most  part  the  com- 
mon or  customary  law,  though  to  this  some  additions  are 
made  by  statute.  Whatever  a  man  produces  by  the  labor 
of  his  hand  or  his  brain,  whatever  he  obtains  in  exchange 
for  something  of  his  own,  and  whatever  is  given  to  him, 
the  law  will  protect  him  in  the  use,  enjoyment,  and  dis- 
position of.  The  wild  beast  is  the  propertj'  of  him  who 
captures  and  subdues  it,  provided  he  keeps  it  subjected  to 
his  dominion;  game  belongs  to  him  who  slays  it,  and 
so  on.  The  natural  increase  of  domestic  animals  is  the 
property  of  the  owner  of  the  mother,  and  the  natural  pro- 
ductions of  the  soil,  as  well  as  the  crops  produced  by  the 
labor  of  man,  belong  to  him  who  owns  the  soil.  And  the 
right  to  continue  the  practice  of  the  learned  professions  is 
property  which  cannot  arbitrarily  be  taken  away.* 

When  an  article  either  intrinsically  or  by  the  use  to 
which  it  is  put  becomes  prejudicial,  the  law  may  withdraw 
from  it  the  attribute  of  propertj',  and  then  any  one  may 
be  at  liberty  to  destroy  it.  When  anything  becomes  a 
nuisance,  the  party  incommoded  may  destroy  it  if  the 
nuisance  cannot  otherwise  be  abated ;  and  if  the  public  are 
incommoded,  the  right  to  abate  is.  general.  Sometimes 
things  are  declared  nuisances  by  law  because  of  their  in- 
jurious influence  upon  the  morals  of  the  community ;  as 
for  example,  lottery  tickets  when  kept  for  sale,  the  imple- 
ments by  means  of  which  games  of  chance  are  played, 
when  kept  for  gambling,  and  intoxicating  liquors  when 
offered  for  sale  in  violation  of  law.  But  when  the  wrong 
consists  solely  in  the  use  to  which  an  article,  not  a  nuis- 
ance in  itself,  is  put,  the  owner's  property  in  it  cannot  be 
taken  awaj^  until  it  has  been  judicially  determined  that  a 
breach  of  the  law  has  been  committed.     A  piivate  citizen 

1  Bentham,  Principles  of  the  Civil  Code,  cli.  8. 
a  Dent  v.  West  Virginia,  129  U.  S.  lU. 
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cannot  determine  for  himseir  that  a  property  right  Id  eome 
other  pei-son  has  been  forfeited  by  disobedience  of  law.* 

Who  rcBtrained.  —  The  prohihitions  of  the  ConslitutioD 
apply  to  all  departments  of  government,  and  to  all  private 
citizens.  The  executive  must  of  course  always  show  au- 
thority of  law  for  his  action :  and  when  this  is  out  of  his 
power,  what  be  does  cannot  be  by  due  process  of  law. 
All  ministerial  officers  must  show  warrant  for  everything 
they  assume  to  do  in  apparent  disturbance  of  tlie  rights  of 
others.  The  judiciary,  from  the  highest  courts  to  the  low- 
est, must  exercise  its  authority  within  the  limits  permitted 
by  law,  or  it  will  act  without  jurisdiction,  and  therefore 
without  due  process. 

The  validity  of  judicial  action  h  tested  by  the  one  ques- 
tion. Was  it  done  with  jurisdiction  ?  JurisdictJon  is  com- 
monly said  to  be,  first,  of  the  subject-matter,  and,  second, 
of  the  persons  concerned.  The  former  divides  itself  into 
territorial  and  subjective.  Every  court  has  its  territorial 
jurisdictioD  assigned  to  it  by  law,  and  its  process  is  in- 
operative outside  the  prescribed  limits.  And  within  those 
limits  the  court  may  take  ct^izance  of  such  causes  of 
action  as  may  be  committed  to  it  by  law,  and  by  the  acts 
of  parties  having  a  right  to  bring  suit.  For  example,  the 
Circuit  Court  of  the  United  States  for  the  District  of  Del- 
aware has  a  territorial  jurisdiction  within  tliat  State  only  ; 
but  to  ascertain  what  may  be  the  subject- matter  of  a  suit 
in  that  court,  it  is  necessary  to  consult  the  Constitution 
and  the  laws  of  the  United  States,  and  sometimes  also  the 
common  law.  The  Constitution  prescribes  to  what  cases  the 
jurisdiction  may  be  extended ;  the  laws  of  Congress  extend 
it  to  all  these  ii-ase.>),  or  to  less  than  all,  as  shall  be  deemed 
wise;  but  these  laws  are  made  with  those  comraon-law 
principles  in  view  which  determine  what  causes  of  action 
are  local,  and  what  are  transitorj'.  Thus,  the  Constitution 
permits  a  citizen  of  another  State  to  sue  a  citizen  of  Dela- 

1  Fiiher  «.  McGirr,  1  Gray  (Mim.|,  I. 
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ware  in  the  United  States  Courts ;  the  law  of  Congress  au- 
thorizes the  suit  to  be  brought  in  the  United  States  Circuit 
Court  onlj  when  the  amount  or  value  in  controversy  ex- 
ceeds five  hundred  dollars.  But  if  the  matter  in  dispute 
was  the  recoyery  of  possession  of  land  in  another  State, 
it  could  not  be  brought  in  Delaware,  because  such  an 
action  is  local,  and  must  be  brought  where  the  land  is ; 
while  if  it  was  the  recover}'^  of  the  amount  of  a  promissory 
note,  it  would  be  immaterial  where  the  right  of  action 
arose,  as  such  an  action  is  alwa3*s  transitory ;  by  which 
is  meant,  that  it  may  be  brought  wherever  service  can  be 
obtained,  if  the  local  law  permits. 

Consent  can  never  confer  jurisdiction  of  the  subject- 
matter  of  suits. ^  Courts  are  created,  and  their  jurisdiction 
limited  and  defined,  on  considerations  of  general  public 
policy,  and  parties  cannot  be  suffered  of  their  own  discre- 
tion to  modify  and  enlarge  these  limits.  Therefore,  where 
a  court  b}'  law  has  no  authoritj'  to  take  cognizance  of  a 
particular  subject-matter  in  controversy,  if  it  shall  proceed 
to  do  so  either  party  to  the  controversy  maj-  repudiate  its 
action  at  any  stage  of  the  proceedings,  and  refuse  to  be 
bound  by  them ;  and  his  previous  consent  to  them,  bow- 
ever  formal,  can  never  be  an  impediment  to  his  rejecting 
them.^  This  is  the  conclusive  reason  wh}'^  divorces  ob- 
tained coUusively  by  citizens  of  one  State  in  the  tribunals 
of  another,  are  wholly  inoperative  and  null ;  for  no  court 
of  one  State  can  take  cognizance  of  the  domestic  relations 
of  another  with  a  view  to  their  dissolution.* 

Jurisdiction  of  the  persons  of  litigants  is  acquired  by 
t^ourts  in  the  following  ways :  —  1.  Of  the  plaintiff,  by  his 

*  Mordecai  v.  Lindsay,  19  How.  199;  Montgomery  o.  Anderson, 
21  How.  386 ;  Coffin  v.  Tracy,  3  Caines  (N.  Y.),  128 ;  Preston  v.  Boston, 
12  Pick.  (Mass.)  7  ;  Green  v.  Collins,  6  Ired.  (N.  C.)  139. 

3  Bostwick  ti.  Perkins,  4  Ga.  47 ;  Ginn  v.  Rogers,  9  III.  181 ;  White 
V.  Buclianan,  6  Cold.  (Tenn.)  32.- 

«  Cheever  v.  Wilson,  9  Wall.  108 ;  Hoffman  v.  Hoffman,  46  N.  Y. 
80 ;  People  v.  Dawell,  26  Mich.  247 ;  Leith  v.  Leith,  39  N.  H.  20.  See 
Cooley,  Const.  Lim.,  6th  ed.,  pp.  494--6,  and  cases. 
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ToluDtary  institution  of  snit ;  and,  2.  Of  tbe  defendaot,  by 
bis  being  served  with  legal  process  at  the  commeDceaieDt 
of  suit,  or  by  his  voluntai'y  appearaoee  in  suit  without  pro- 
cess, or  after  insular  service  of  process.  This  Jurisdic- 
tioQ  may  always  be  given  to  courts  by  consent  of  the  paity, 
provided  the  snbject-matter  of  the  oontrorarey  is  witliin 
their  jurisdiction. 

Swne  cases- are  said  to  piDceed  in  rem,  because  tJie  pro- 
cess which  begins  them  is  served  upon  liie  thing  which  is 
the  subject  of  controversy,  instead  of  upon  parties,  and 
the  pleadings  and  other  proceedings  take  notice  of  th« 
thing  in  litigation,  and  not  of  those  interested  in  it.  The 
law  or  the  practice  of  the  court  may  require  notice  to  be 
given  in  some  foiTu  to  tbe  parties  concerned  before  final 
judgment,  but  the  jurisdiction  is  olAained  by  the  or^nal 
seizure  or  service. 

Irreffularities  in  Jiidicial  Action.  —  When  a  court  has 
acquired  jurisdiction,  it  may  nevertheless  exercise  it  ins- 
ularly. An  irregularity  consists  in  the  failure  to  observe 
that  particular  course  of  proceeding  which,  conformably  to 
the  practice  of  the  oourt,  ought  to  have  been  observed  in 
the  case.  It  is  a  general  rule  that,  while  a  want  of  juris- 
diction  renders  the  proceedings  of  a  court  void,  an  irregu- 
larity only  subjects  them  to  be  avoided  on  a  direct 
proceeding  instituted  for  the  purpose.^  The  prc^r  pro- 
ceeding is  either,  —  1.  An  application  to  the  court  in  which 
the  irregularity  occurred,  to  set  aside  alt  action  based  upon 
or  affected  by  it ;  or,  2.  The  removal  of  the  case  to  some 
appellate  court  or  jurisdiction  for  the  correctitni  of  Uie 
error  as  right  and  justice  may  require.  But  an  irr^ular 
step  cannot  be  taken  advantage  of  in  a  collateral  proceed- 
ing, but  must  be  taken  to  be  valid,  while  a  want  of  juris- 
diction may  always  be  inquired  into,  and  the  enforcement 
of  a  judgment  obtained  witiiout  jurisdiction  can  never  be 
due  process  of  law. 
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Diveating  BiglUt  by  LegialaHon.  —  The  I^ilslatara 
makes  the  laws,  but  cancot  pass  Jadgments  or  decrees,  or 
make  a  law  that  is  such  in  substance.*  It  must  "  govern 
by  promulgated,  established  laws,  not  to  be  varied  in  par- 
ticular caees,  but  to  have  one  rule  for  rich  and  poor,  for  the 
favorite  at  court  and  the  countryman  at  plough."  *  Never- 
tboleas  the  general  laws  of  the  State  may  make  different 
regulations  for  different  kinds  of  business,  and  prescribe 
different  rules  for  the  different  classes  of  people  who  com- 
pose the  State.  The  rules  of  civil  capacity  and  criminal 
responsibilitj'  are  justly  and  properly  made  for  different 
(^ses  of  people ;  for  minors  and  adults,  for  males  and 
females,  for  the  sound  in  mind  and  the  insane,  for  those 
engaged  in  hazardous  employments  and  those  who  are  not, 
and  BO  on.  If  an  employment  is  one  which  concerns  the 
general  public,  and  requires  for  its  proper  usefulness  that 
it  should  have  the  unhesitating  confidence  of  the  public,  — 
as  in  the  cases  of  bankers  and  carriers  of  passengers.  — 
it  may  be  proper  that  special  and  even  severe  regulations 
be  established  to  prevent  the  confidence  being  abused,  and 
to  insure  that  the  public  reliance  shall  be  justified.  To 
compel  the  observance  of  these  under  penalties  is  neither 
nqjust  nor  nn constitutional. 

Vested  Bights.  —  The  test  of  uulawful  interference  with 
property  is  that  vested  rights  are  abridged  or  taken  away. 
Rights  are  vested,  in  conti'adistinction  to  being  expectant 
or  contingent.  They  are  vested  when  the  right  to  enjoy- 
ment, present  or  prospective,  has  become  the  property  of 
some  particular  person  or  persons  as  a  present  interest.* 
They  are  expectant,  when  they  depend  upon  the  continued 
existence  of  a  present  condition  of  things  until  the  happen- 

1  Tj'son  V.  Sohool  Directors,  61  Fenn.  St  9;  Oainet  v.  Buford,  1 
Dana  (Ky.),  481. 

'  Locke  on  Civil  GoTemment,  S  142 1  Griffin  n.  CunaiDgham,  20 
Grat.  (Va.)  31. 

*  For  example,  as  to  public  laoda,  a  purchoger  hai  no  vested  in- 
terest till  be  has  done  everything  required  by  law  to  be  done  by  bim 
to  complete  big  title.    Campbell  e.  Wade,  132  U.  S.  84. 
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ing  of  some  future  event.  They  are  contingent,  when  they 
are  only  to  come  into  existence  oo  an  event  or  condition 
which  may  not  happen  or  be  performed  until  some  other 
event  may  prevent  their  vesting. 

Mights  in  Expectancy.  —  The  man  who  to-day  erects 
buildings  and  puts  in  tbem  machinery  for  tbe  manufacture 
of  some  important  article  of  common  consumption,  on  tbe 
importation  of  which  the  law  imiMses  a  tariff  duty  which 
ia  practically  prohibitory,  may  expect  that  this  will  con- 
tinue in  force,  and  that  he  will  in  consequence  reap  large 
profits  from  hia  manufactory.  But  ho  has  no  vested  right 
in  the  general  laws  of  his  country  which  entitles  him  to  in- 
aist  that  any  one  of  them  shall  remain  unchanged  for  his 
benefit ; '  and  if  tbe  dutj'  shall  be  removed,  and  his  prop- 
erty rendered  worthless  in  consequence,  he  is  nevertheless 
deprived  of  no  right.  All  statutory  privileges  depend  upon 
this  principle,  and  they  may  be  taken  away  hy  changes  in 
the  general  laws  at  any  time.  The  privilege  of  exemption 
fVom  arrest,  exemption  from  taxation,  exemption  of  prop- 
erty from  forced  sale  on  execution,  and  exemption  from 
jury  duty,  are  all  witliin  the  principle.  Even  an  exemption 
from  military  dut3-,  granted  by  the  law  after  full  perform- 
ance of  duty  for  some  previously  fixed  period,  may  be 
withdrawn  when  the  exigencies  of  tbe  State  appear  to 
require  it.' 

So  the  rules  of  descent  may  be  changed  in  the  legislative 
discretion,  though  therebj'  the  expectations  of  living  per- 
sons under  the  previous  laws  are  disappointed.  The  living 
have  no  heirs,  and  the  laws  which  provide  who  shall  be 
their  heirs  in  tbe  event  of  their  death  are  only  expressive 

1  "  A  peraon  has  no  property,  no  vested  interest,  in  any  rule  of 
the  common  law.  .  .  .  Rights  of  properly,  which  have  been  crenteil 
bj  the  common  Inir,  cannot  be  taken  Kway  without  due  procesg;  but 
the  law  itself  as  a  rule  of  conduct  may  be  changed  at  tlie  will,  or 
even  at  the  whim,  of  the  legielature,  unless  prevented  by  conelitu- 
tional  limitatiom."  —  Munn  v.  Illinoia,  94  U.  S.  113,  1S4. 

'  Commonwealth  v.  Bird,  12  Maae.  443 ;  Swindle  c.  Brooka,  34 
Ga.  67 ;  Murphy  u.  People,  37  111.  447 ;  State  n.  Wright,  63  Me.  S2a 
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of  present  views  of  what  is  beat,  and  may  be  changed  as 
these  views  chaoge ;  and  do  vested  rights  can  be  impured, 
since  no  rights  nnder  these  laws  can  vest  while  the  owner 
of  the  estate  is  living.  The  expectation  is  not  property ; 
it  cannot  be  sold  or  mortgaged ;  it  is  not  subject  to  debts ; 
Mid  it  Is  not  in  any  manner  taken  notice  of  by  the  law 
until  the  moment  of  the  ownei-'s  deatli,  when  the  statute 
of  descents  as  it  then  exists  comes  in,  and  for  reasons  of 
general  public  policy  passes  the  estate  to  persona  etanding 
in  certain  degrees  of  relationship  to  the  deceased,  in  pref- 
erence to  all  otiiers.  It  is  not  until  that  moment  that  there 
is  any  vested  right  in  the  person  who  becomes  heir.' 

So  qualities  annexed  to  estates,  and  to  effect  their  enjoy- 
ment in  the  ftiture,  may  be  changed  when  the  interests  of 
the  owners  are  not  rendered  less  beneficial.  Estates  tail 
may  be  changed  into  estates  in  fee  simple,  estates  in  joint 
tenancy  into  estates  in  common.'  So  the  expectant  right 
of  the  husband  to  an  estate  by  the  curtesy  in  his  wife's 
lands  may  be  taken  away  by  general  legislation  at  any 
time  before  it  has  become  initiate  by  the  birth  of  living 
issue  of  the  marriage,*  and  the  expectant  right  of  the 
wife  to  dower  in  her  husband's  lands  at  any  time  befisre  it 
bas  passed  from  tiie  condition  of  expectancy  and  become 
perfected  by  the  husband's  death.*  The  marriage  gives  no 
vested  right  in  either  of  these  cases. 

TYuat  InterMts. — Where  one  holds  property  for  an- 
other, the  vested  right  which  the  law  regards  is  not  that 
of  the  trustee,  but  of  the  beneficiary.  It  is  a  perfectly 
legitimate  exercise  of  legislative  power  to  convert  equit- 
able estates  into  legal,  thereby  wholly  divesting  the  trus- 
tee of  his  legal  ownership.    The  Statute  of  Uses  *  bod  this 

1  CooUj.  Contt.  Lim.,  6th  ed.,  43a. 

^  Holbrook  V.  Finney,  4  Mats.  405 ;  Burghardt  u.  Turner,  18  Pick. 
(Mats.)  684.     See  Cnniitock  v.  Gay.  51  Cnnn.  46. 

>  Breedlns  «.  Dftvl»,  77  Va.  639 ;  Hatlion  v.  Lyon,  2  Mich.  08. 

•  Lucas  v.  Sawyer,  17  lona,  517;  Noel  v.  Rwin^c.  9  Ind.  37]  Piatt 
V.  Teffl,  14  Mich.  191 ;  WwterreU  v.  Gregg,  12  N.  Y.  202. 

'  Sut  87  Hen.  VIIl  1 10. 
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for  its  main  parpoee,  and  its  general  features  have  been 
re-enacted  in  many  States  of  the  Union,  and  recognized 
by  Judicial  decision  in  others.  Trusta  arising  by  construc- 
tion of  lav  to  prevent  fhuids  are  subject  to  a  like  legisla- 
tive control,  but  with  this  limitation :  that,  as  the  legislature 
canoot  adjudge  that  a  fraud  has  been  committed,  the  snp- 
posed  trustee,  if  he  cl«ms  the  property,  must  have  a  right 
to  a  Judicial  hearing  upon  his  claim  before  he  can  be  dis- 
possessed. And  as  i>etneen  those  who  claim  adversely  aa 
beneficiaries  the  legislature  can  never  decide,  but  they  must 
be  left  to  litigate  their  conflicting  claims  in  the  courts.' 

CuraUv6  Lavst.  —  One  method  in  vhich  beoefidal  in- 
terests are  protected  by  legislation  is  by  a  retrospective 
correction  of  errors  and  defects  in  conveyances.  A  lead- 
ing case  on  the  subject  was  one  in  which  a  statute  was 
passed  to  validate  certain  leases  of  land  which  under  pre- 
vious judicial  decisions  had  been  declared  inoperative. 
By  the  express  terms  of  the  statute  it  was  made  applica- 
ble to  pending  suits  in  which  contracts  of  leasing  might 
come  in  question.  It  was  sustained  as  undoubtedly  valid, 
though  it  was  contested  as  a  law  impairing  the  obligation 
of  contracts.^  Manifestly,  it  had  no  such  effect  as  was 
pretended ;  it  rather  imported  into  the  contract  an  obliga- 
tion which  die  parties  had  attempted,  but  failed,  to  in- 
corporate in  it.  And  this  is  the  principle  on  which  all 
such  laws  may  be  sustained ;  they  merely  give  legal  va- 
lidity' to  what  the  parties  have  attempted  to  accomplish : 
converting  their  invalid  agreements  into  the  valid  con- 
veyances which  they  undertook  to  make.  Presumptively, 
therefore,  these  laws  f\irther  the  intent  the  parties  had 
In  view. 

It  may  happen  that  the  grantor  in  the  invalid  convey- 
ance, when  he  finds  the  title  hag  not  been  transferred,  may 
desire  to  take  advantage  of  the  invalidity,  and  may  insist 

1  C«ah,  Appellant,  6  Mich.  108 ;  Lane  v  Donniui,  4  III.  23a 
'  Satteriee  c  MathewMn,  16  S.  ft  R.  (Penn.)  160;  a.  a.  in  error,  2 
Pet.  380. 
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that  he  has  a  vested  right  which  the  legislature  cannot  take 
awa}'.  But  obviously  he  has  in  such  a  case  no  equitable 
right.  In  equity  he  is  considered  as  holding  for  the  benefit 
of  the  party  to  whom  he  undertook  to  oonve}' ;  and,  as  has 
been  well  said,  ^^  Courts  do  not  regard  rights  as  vested 
contrary  to  the  justice  and  equity  of  the  case."  ^ 

This  principle  has  been  applied  to  the  conveyances  of 
m&rried  women,  and  the}*^  have  been  validated  retrospec- 
tively, though  they  were  so  entirely  void  in  their  origin 
that  the}^  did  not  constitute  even  a  contract,  or  raise  an 
equity  which  could  be  taken  notice  of  judicially.*  The 
woman  has  no  right  to  complain  if  the  law  which  pre- 
scribed forms  for  her  protection  shall  interfere  when  jus- 
tice demands  it,  to  preclude  her  taking  advantage  of  an 
imperfection  in  her  own  act* 

If,  however,  the  grantor  in  the  invalid  conveyance  shall 
subsequentl}'  convey  in  due  form  of  law  to  a  bona  fide  pur- 
chaser, the  previous  deed  cannot  afterwards  be  corrected 
to  his  prejudice.  The  reason  is,  that  he  has  equities  equal 
to  those  of  the  first  purchaser,  and  having  connected  the 
legal  title  with  these,  his  right,  according  to  well-settled 
rules  of  the  courts  of  equit3%  has  become  unassailable.^ 
And  if  the  defective  conve3'ance  was  one  which  for  any 
other  reason  was  inoperative ;  as  where  the  grantor  as- 
sumed to  convey  by  it  contrary  to  conditions  or  qualifica- 
tions whicli,  for  the  benefit  of  others,  were  imposed  upon 
his  title,  or  in  fraud  of  the  rights  of  others  whose  repre- 
sentative or  agent  he  was,  it  is  not  in  the  power  of  the 
legislature  to  validate  it  retrospectively,  since  validating  it 

1  State  V.  Newark,  27  N.  J.  185,  197 ;  Foster  w.  Essex  Bank,  16 
Mass.  246 ;  Brown  v.  New  York,  63  N.  Y.  239 ;  Chestnut  v,  Shane's 
Lessee,  16  Ohio,  599;  Head  v,  Plattsmouth,  107  U.  S.  568.  See  Gross 
V.  United  States  M'tg'e  Co.,  108  U.  S.  477. 

«  Watson  V.  Mercer,  8  Pet.  88;  Underwood  r.  Lilly,  10  S.  &  R. 
(Penn.)  97;  Deutzel  v.  Waldie,  30  Cal.  138. 

»  Goshorn  v.  Purcell,  11  Ohio  St.  641. 

^  Brinton  v.  Seevers,  12  Iowa,  389 ;  Le  Bois  v.  Bramel,  4  How. 
449 ;  Sherwood  v.  Fleming,  25  Texas,  408  (Supplement). 
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would  ilivest  equities  instead  of  perfecUng  them.'  An  in- 
valid will,  or  trust  in  a  will,  can  never  be  helped  after  the 
testator's  death,  for  the  obvious  reason  that  titles  vest  un- 
der it  immediately.^ 

The  defects  in  convej'ances  and  contracts  which  render 
them  inoperative  arise  from  two  causes: — 1.  Defect  in 
legal  capacity  in  the  party  making  them ;  2.  Failure  to 
observe  some  legal  formality  in  their  execution.  The 
former  may  arise  from  non^e,  coverture,  or  guardian-  | 

ship,  or  it  may  be  a  defect  of  intelligent  will.     The  disa-  i 

bilities  which  are  imposed  by  the  law  itself  may  be  removed 
or  modified  by  a  change  in  the  law.  The  same  is  true  of 
legal  formalities :  the  statute  establishes  what  ai-e  deemed 
impoitant,  and  the  statute  may  dispense  with  them.  And 
the  general  rule  is  this :  it  is  competent  for  the  legislature 
to  give  retrospectively  the  capacity  it  might  have  given  in 
advance,  and  to  dispense  retrospectivel3'  with  any  formality 
it  might  have  dispensed  with  in  advance.'  But  it  can 
never,  either  prospectively  or  retrospectively,  dispense 
with  the  act  of  assent,  and  therefore  cannot  validate 
the  deed  of  an  insane  person.* 

The  power  to  correct  applies  to  all  classes  of  contracts. 
A  marriage  defective  in  formalities  of  execution  may  be 
validated  retrospectively ;  °  so  may  notes  and  bills  issued 
by  a  corporation  on  which  the  power  has  not  been  con- 
ferred by  its  charter ; '  so  may  negotiable  paper  which  is 
wholly  or  in  part  void  for  usury.'    It  is  not  an  uncommon 

>  Shonk  V.  Brnwn,  61  Penn.  St  320. 

*  Billiard  v.  Miller,  10  Penn.  St.  326;  GrMDongh  v.  Greeoough, 
11  Penn.  St.  489 ;  Aller'a  Appeal,  67  Penn.  St.  341 ;  Stat«  n.  Warren, 

•  Single  u.  Supervisori  of  Marathon,  38  Wis.  363. 
'  Rouisong  V.  Wolf.  36  Mo.  174. 

*  Goahen  v.  Stonington.  4  Conn.  209. 

•  Lewiii  e.  McF.lvain,  19  Oliio,  347 ;  Truatee*  v.  McGaugh]',  2  Ohio 
St.  162. 

'  Savings  Bank  p.  Alien,  28  Conn.  97 ;  Tiiompgon  v.  Morgan,  0 
Minn.  202 ;  Parmelee  v.  LawreoL-e,  48  111.  331 ;  Woodruff  ii.  Scruggs, 
27  Ark.  29. 

22 
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exercise  of  legislative  power  to  validate  tlie  imperfect  con- 
tracts of  muDicipal  coqrarations,  wbeUier  the  <)efect  con- 
sists in  a  want  of  original  power  in  the  corporation  to  <io 
what  was  attempted,  or  in  neglect  of  pioper  formalities  in 
entering  into  them.' 

Curing  Defects  in  Judicial  Proceedings.  —  It  is  a  well- 
settled  principle  that  the  legislatui-e  can  never,  b}'  retro, 
spective  proceedings,  cure  a  defect  of  jurisdiction  in  the 
proceedings  of  courte.  The  reason  is  manifest.  Such 
proceedings  being  utterl}-  void,  they  would  acquire  viulitj- 
as  judicial  acts,  if  at  all,  b}'  the  legislative  act  exclusively, 
and  the  curative  act  must  therefore  be  in  its  nature  a 
Judgment.'  But  mere  iiTCgularities  in  judicial  proceediugs 
may  always  be  cured  retrospectively.  A  leading  case 
was  where  a  sale  in  a  partition  case  was  inefTectuai,  be- 
cause the  purchase  was  made  by  several,  and  the  deed  was 
made  to  one  only.  But  it  appeared  tbat  the  deed  was  so 
made  by  mutual  agreement  of  all,  for  convenience  in 
making  subsequent  sates  and  conveyances,  and  a  healing 
statute  was  consequently  in  furtherance  of  justice,  and 
unobjectionable.'  So  execution  sales  have  been  validated 
where  the  defect  consisted  in  an  overcharge  of  officer's  fees 
on  the  execution,*  and  sales  by  executors  and  guardians 
where  various  irregularities  exi8te<1  not  affecting  the  sub- 
stantial interests  of  the  parties  concerned.'  Indeed,  it 
is  not  uncommon  to  provide  by  general  law  that  certain 

•  Booth  V.  WooAhary,  .32  Conn.  118;  Cronell  v.  Hopkinton,  45 
N.  H.  9 ;  Ahl  V.  Gleim,  52  Penn.  St.  482  ;  State  v.  Detnorest,  32  N.  J. 
628 ;  Coftnian  v.  Keiglitley,  24  Ind.  509 ;  Mills  v.  Charlton,  29  Wit. 
400;  Morris  v.  State,  62  Tex.  728.  See  Maltingly  v.  District  of 
Columbia,  07  LT.  S.  987 ;  Strosser  v.  Fort  Wayne,  100  Ind.  443. 

'  McDnnieU.  Correll,  19  111.226;  Denoy  i'.Mattoon,2  Allen,  361; 
State  0.  Doherty,  60  Me.  504.  A  legislative  act  canuot  authorize 
court*  to  thange  the  eSect  of  decreet  which  have  become  final. 
Roche  ir.  Waters,  72  Md.  204. 

*  Kearney  v.  Taylor,  16  Bow.  4S4.  See  Boyce  v.  Sinclair,  3  Bu«)i 
(Ky.).  261. 

*  Beach  v.  Walker,  6  Conn.  190. 

•  Davit  e.  State  Baalt,  7  Ind.  316;  Lucaa  r.  Tucker,  IT  iDd.  41. 
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specified  defects  and  irregularities  occurring  in  such  sales 
shall  not  affect  them ;  and  the  right  to  enact  such  a  law  is 
undoubted.* 

Administrative  Proceedings.  —  The  same  principle 
applies  in  all  administrative  proceedings.  For  example, 
irregular  proceedings  in  taxation  may  be  made  good 
retrospectively,*  but  subject  to  this  limitation,  that  there 
must  originall}'^  have  been  in  the  officers  Jurisdiction  to 
impose  the  levy ;  and  they  must  have  made  it  in  accord- 
ance with  the  general  principles  which  underlie  the  power 
to  tax.'  An  instance  of  the  failure  to  observe  these  prin> 
ciples  would  be  a  levy  without  an  apportionment  among 
the  subjects  taxed ;  an  arbitrary  levy  being  no  tax  at  all. 
And  a  tax  sale  effected  by  f^aud  is  incapable  of  confirma* 
tion.^  Defects  in  execution  or  mortgage  sales,  or  in  the 
execution  of  any  statutory  power,  may  be  cured  under  the 
same  rules.^  And  so  may  irregularities  in  the  proceed- 
ings of  public  and  private  corporations.* 

Rights  of  Action.  —  It  is  not  competent  by  legislation 
to  bring  into  existence  and  establish  against  a  party  a 
demand  which  p)*eviously  he  was  neither  legally  nor  equit* 
ably  bound  to  recognize  and  satisfy.''    On  the  other  hand, 

1  Toll  V.  Wright,  37  Mich.  93.  This  whole  matter  of  Eetroactive 
Laws  is  fully  and  carefully  examined  in  Mr  Wade's  treatise  on  that 
subject 

2  Butler  r.  Toledo,  6  Ohio  St.  225 ;  Iowa,  &c  Co.  v.  Soper,  39 
Iowa,  112 ;  As  tor  v.  New  York,  62  N.  Y.  680  j  Sturges  i».  Carter,  114 
U.  S.  511. 

*  People  V.  Lynch,  51  Cal  15;  Houseman  v,  Kent  Circuit  Judge, 
58  Mich.  864. 

*  Conway  v.  Cable,  37  III.  82. 

*  Allen  V,  Archer,  49  Me.  346 ;  Commonwealth  v.  Marshall,  69 
Penn.  St.  328. 

*  Thompson  v.  Lee  County,  3  Wall  327 ;  Mitchell  v.  Deeds,  49  III 
416 ;  State  n.  Guttehburg,  88  N.  J.  419. 

7  Medford  o.  Learned,  16  Mass.  215;  Albertson  v.  Landon,  42 
Conn.  209;  People  w.  Supervisors,  43  N  Y.  130;  Ohio,  &c.  R.  R.  Co. 
V.  Lackey,  78  111.  55;  Cottrel  v.  Union  Pac.  Ry.  Co.,  21  Pac.  Rep. 
416  (Idaho) ;  Miller  v.  Dunn,  72  Cal.  462. 
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it  is  not  competent  for  the  legislature  to  deprive  a  party  of 
a  right  of  action  accruing  to  hfm  under  the  rules  of  the 
common  law,  or  m  accordance  with  its  principles.  There- 
fore the  right  to  redress  for  illegal  an*ests  cannot  be  taken 
away ;  ^  neither  can  the  right  to  recover  back  taxes  ille- 
gally exacted,^  nor  the  right  to  have  a  void  tax-sale  set 
aside.'  Nor  can  conditions  to  the  exercise  of  the  right 
be  imposed,  which  are  of  a  nature  to  render  it  practically  of 
no  value. ^  But  an  action  for  a  forfeiture,  given  by  and 
depending  on  statute,  will  be  gone  if,  before  recovery,  the 
statute  is  repealed  without  expressly  saving  it.^ 

A  statute  of  limitation  takes  away  no  right  of  property. 
Such  a  statute  prescribes  a  reasonable  time  within  which 
a  party  claiming  legal  rights  which  another  withholds  shall 
commence  legal  proceedings  for  their  enforcement,  and  it 
withdraws  the  privilege  of  suing  if  the  time  is  suffered  to 
elapse  without  action.^  This  is  a  proper  and  reasonable 
regulation  of  a  right ;  not  a  denial  of  it.^  And  when  the 
time  limited  by  the  statute  has  been  suffered  to  elapse 
without  suit,  so  that  the  right  of  action  is  gone,  it  is  not 
competent  to  revive  it  by  retrospective  legislation,  since 
this  would  be  equivalent  to  creating  a  new  demand.^    But 

1  Johnson  v.  Jones,  44  HI.  142 ,  GrifBn  i;  Wilcox,  21  Ind.  370. 

3  Hubbard  v  Brainerd,  .35  Conn.  663. 
8  Wilson  V  McKenna,  62  III  43. 

4  McFarland  v.  Butler,  8  Minn.  116 ;  Wilson  v.  McEenna,  62  Bl. 
43 ;  Lassitter  v.  Lee,  68  Ala  287.    Compare  Coats  v.  Hill,  41  Ark.  149. 

»  An^e,  p.  326 ;  Miller  v.  White,  50  N.  Y.  139 ;  Breitung  v.  Lin- 
dauer,  37  Mich.  217. 

^  Bell  V.  Morrison,  1  Pet.  361 ;  Koshkonong  v.  Burton,  104  U.  S. 
668. 

7  Bell  V.  Morrison,  1  Pet.  851 ;  Wheeler  v.  Jackson,  137  U  S.  245 ; 
State  27.  Jones,  21  Md.  432;  Pitman  v.  Bump,  5  Oreg.  17. 

8  Brent  v  Chapman,  5  Cranch,  368 ;  Lockhart  v.  Horn,  1  Woods, 
628,  Reformed  Church  v.  Schoolcraft,  65  N.  Y.  134;  Atkinson  u. 
Dunlap,  50  Me.  HI ;  Yancy  v.  Yancy,  5  Heisk.  353 ;  Thompson  v. 
Reid,  41  Iowa,  48 ;  Rockport  v.  Walden,  64  N.  H.  167  ;  Hicks  v.  Stei- 
gleman,  49  Miss.  877 ;  Horbach  v.  Miller,  4  Neb.  31 ;  Bradford  v. 
Shine,  13  Fla.  893.    In  Campbell  i;  Holt,  116  U.  S.  620,  it  is  held  that 
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all  limitatioD  acta  mast  allow  to  claimants  a  reasonable 
opportunity  to  assert  tbeir  ngbts  in  court,  and  one  en- 
tirely and  manifestly  unreasonable  in  the  time  it  gives  is 
void.* 

It  IS  a  rule  of  construction  that  a  statute  of  limitation 
does  not  apply  to  suits  instituted  by  the  State  itself,  unless 
it  is  so  provided  in  express  terms.*  And  state  statutes 
cannot  limit  suits  by  the  United  States.* 

Remedies.  —  The  power  to  provide  remedies  for  all  civil 
wrongs,  and  to  change  them  when  found  ineffectual,  or  when 
others  shall  promise  to  be  more  effectual,  is  and  must  be 
continuous.  The  citizen  has  no  vested  right  to  anj-  partic- 
ular remedy,  and  the  State  may  therefoi-e  take  away  at 
discretion  those  it  provides,  and  substitute  others  which 
shall  apply  to  wrongs  already  committed  as  well  as  to  those 
which  may  bo  committed  thereafter.*  The  exceptions  to 
this  general  atatement  are,  that  the  remedy  given  must 
be  one  which  recognizes  and  gives  effect  to  the  obligation 
of  the  contract  when  the  wrong  grows  out  of  non-perform- 
ance of  contract,*  and  it  must  In  any  case  be  a  remedy 
calculated  to  give  redress,  and  not  merel)'  colorable.*  A 
judgment  for  a  tort,  not  l>eing  based  upon  the  assent  of 
parties,  is  not  a  contract,  and  the  means  of  enforcing  such 
a  judgment  may  be  taken  anay  entirely.'    And  no  right  tn 

there  ia  ■  distinction  between  property  adverselr  held  and  a  promiie 
to  pay  a  debt ;  tliat  one  has  no  property  in  the  bar  of  the  slatule  as 
B  defence  to  the  promise,  but  that  the  repeal  revives  the  right  lo 
recover  against  him  on  his  agreement, 

1  Perelesv.  Watertown.  6  Bias.  79;  Hart  u.  BoBtwIck,  14  Fls.  1S2; 
Berry  v.  RamBdell,  4  Met.  (Ky.)  292;  Ludwigc.  Steward,  32  Mich.  27 

*  Gibson  p.  Choateau,  13  Wall.  92. 

>  United  Statee  v.  Hoar,  2  Mason,  311. 

*  Railroad  Co.  v.  Becht,  9&  U.  S.  188;  Tennessee  b  Sneed,  06 
U.  S.  69 

'  McCracken  b.  Ha7ward,2How.608;  Gantley's  Lessee  ir  Ewing, 
S  How.  TOT;  Bronson  u.  Kinzie.  1  »ow  »11. 

'  Oatman  u.  Bond,  15  Wis,  20 ;  Walker  n.  Whitehead,  18  Wall  31*. 

1  Loulaiana  d.  New  OHeans,  109  U.  S.  286 ;  Freeland  v  Williams, 
131  U.  S.  405. 
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property  is  violated,  and  no  wrong  done,  wlien  a  wew  or 
additional  remedy  is  given  for  a  right  or  equit}*  previously 
in  existence,  and  not  sufficiently  provided  for  before.  This 
often  becomes  important  to  the  accomplishment  of  effectual 
justice.^ 

An  alteration  in  the  rules  of  evidence  is  often  one  of  the 
most  serious  modifications  of  remedies ;  but  the  power  in 
the  legislature  to  make  it  is  undoubted,  and  the  changes 
may  be  made  to  apply  in  the  investigation  of  causes  of  ac- 
tion previously  accruing.*  So  the  burden  of  proof  may  be 
changed  from  one  party  to  the  other  by  legislation ;  as  has 
often  been  done  by  statutes  which  make  a  deed  given  on 
the  sale  of  lands  for  taxes  prima  fade  evidence  of  a  com- 
plete title  in  the  grantee,  whereas  before  such  statutes  the 
grantee  would  be  compelled  to  make  out  his  prima /ctcie 
case  by  showing  that  the  proceedings  anterior  to  and  upon 
the  sale  were  regular.*  The  statutes  making  defective  rec- 
ords of  conveyances  evidence,  notwithstanding  the  defects, 
is  a  further  illustration  of  legislative  power  in  this  regard.^ 
Such  laws  presumptively  wrong  no  one.  They  provide 
such  method  of  investigating  the  truth  as  seems  likel}*  to 
be  most  effectual  and  just  for  the  particular  eases  men- 
tioned, and  they  preclude  no  one  from  establishing  his 
rights.  A  statute  which  should  undertake  to  establish 
conclusive  rules  of  evidence,  whereby  a  part}'  might  be 
excluded  from  any  opportunity  to  show  the  facts,  on  the 
affirmative  presentation  of  his  adversary's  case,  would  be 
nothing  short  of  a  statute  of  confiscation,  and  manifestly 

1  Hope  V.  Johnson,  2  Terg.  (Tenn.)  128 ;  Danville  v.  Pace,  25  Grat. 
( Va.)  1 ,  Bartlett  v.  Lang,  2  Ala.  (n.  b.)  401 ;  Chafie  t;.  Aaron,  62  Miss. 
29 ;  Schoenheit  v.  Nelson,  16  Neb.  285. 

2  Ogden  V.  Saunders,  12  Wheat  218,  249;  Webb  i>.  Den,  17  How. 
577;  Rich  v.  Flanders,  39  N.  H.  804;  Gibbs  v.  Gale,  7  Md.  76. 

*  Sprague  v,  Pitt,  McCahon  (Kans.),  212 ;  Callanan  v.  Hurley,  08 
U.  S.  387  ;  Hand  v,  Ballou,  12  N.  Y.  541.  So  this  rule  when  estab- 
lished may  be  abolished  as  to  existing  deeds.  Gage  v.  Caraher,  125 
HI.  447  ;  Strode  v.  Washer,  17  Oreg.  50. 

*  Webb  ».  Den,  17  How.  577. 
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In  violation  of  constitutioiial  riglit.'  In  saying  this  we  ex- 
cept all  tliose  cases  to  which  tbe  principle  of  estoppel  may 
be  Jnstly  applied  ;  tbat  principle  being  that  a  party  shall  be 
precluded  from  showing  a  state  of  facts  difTering  from  that 
whioli  by  hia  own  conduct  or  assurances  he  has  induced 
another  to  believe  in  and  act  upon,  when  the  effect  would 
lie  to  deceive  and  defraud  the  party  so  acting.  This  is  a 
valuable  and  just  principle  recf^nized  by  the  common  law 
Kud  in  equity. 

betterment  Lofwe.  —  Those  laws  which  charge  a  mau's 
land  with  a  lien  in  favor  of  one  who,  while  holding  it  ad- 
versely in  good  faith,  has  expended  his  money  in  improve- 
ments upon  it,  seem  at  first  view  to  be  laws  ci-eating 
demands  for  tbe  improvement  of  one's  lands  against  his 
will ;  but  as  they  only  recognize  an  equity  to  the  payment 
for  benefits  which  be  must  appropriate  when  be  recovers 
bis  land,  they  are  not  unjust  and  not  unconstitutional.'  All 
such  laws  give  the  owner  the  option  to  pay  for  tbe  im- 
provements and  take  tbe  land,  or  to  abandon  tbe  land  to 
the  occupant,  and  recover  its  value  without  the  improve- 
ments ;  which  is  as  much  as  in  Justice  he  can  claim.  It 
would  not  be  competent  to  make  him  personally  liable  for 
tbe  improvements.* 

Sales  for  Taxes.  —  Taxes  may  always  be  levied  through 
administrative  proceedings,  the  assessors  exercising  quasi 
judicial  authority  in  so  doing.  This  is  due  process  of  law 
for  such  cases.*  The  collection  of  taxes  may  be  enforced 
by  suits,  by  sale  of  property,  or  by  forfeiture  for  non-pay- 
ment or  for  attempts  to  evade  the  law.  Where  the  tax  is 
a  personal  or  pro|)erty  tax,  it  is  most  commonly  collected 

'  Wright  I'.  Cradlebaugh.  3  Her.  841 ;  GroMbeck  o.  Seeley,  18 
Mich.  329;  KhbI  Kingston  k.  Towte,  48  N.  H.  57. 

'  Whitney  v.  Rlc:hiirdion,  81  Vl.  300;  Ros»  i.-.  IrvinR,  14  III  171. 

«  ChildB  1..  Shower,  18  Iowa.  261 ;  MuCoy  i:  Grsnily,  3  Ohio  St. 
463. 

*  Onikthimln  e.  Charleiton,  1  HcCord  (N.  C),  360 ;  Welmer  v 
Bunburf,  30  Mich.  201,  212 ;  nnvi^gnn  ».  New  Orlenns,  06  U.  S.  OT; 
Hagor  B.  Reclamation  Di»t.,  Ill  II.  S.  701. 
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by  means  of  a  seizure  and  sale  of  property.  The  general 
rale  is^  that  in  proceedings  for  this  purpose  the  officers 
must  follow  the  law  with  some  strictness,  and  comply  with 
all  those  provisions  which  are  enacted  for  the  protection  of 
the  person  taxed. ^  For  the  collection  of  imposts  and  ex- 
cise taxes  the  United  States  has  alwaj's  made  provision 
under  which  forfeitures  may  be  imposed  for  evasions  of  the 
law.  The  forfeitures  sometimes  extend,  not  merely  to  the 
property  or  thing  in  respect  to  which  the  tax  is  imposed, 
but  to  the  building  or  ship  which  has  been  made  the  instru- 
ment of  accomplishing  the  fraud  upon  the  revenue.  For- 
feitures are  judiciall}'  declared,  and,  as  they  accrue  at  the 
time  when  the  illegal  act  was  committed,  it  is  held  that 
the  judgment  relates  back  to  that  time,  and  will  cut  off 
the  right  of  a  subsequent  bona  fide  purchaser.* 

Section  III.  —  The  Eminent  Domain. 

T?ie  Constitution.  —  In  the  fifth  amendment  to  the  Con- 
stitution, the  fact  is  recognized  that  in  some  cases  the 
necessities  of  the  government  must  override  the  rights  of 
private  ownership,  and  compel  the  surrender  of  specific 
private  property  to  the  public  use.  To  prevent  oppression 
in  such  cases,  it  is  provided  that  private  property  shaU  not 
be  taken  for  public  use  without  just  compensation.  This 
is  a  declaration  of  the  underlying  principle  of  the  law  of 
eminent  domain. 

Definition.  —  The  eminent  domain  may  be  defined  as 
the  lawful  authority  which  exists  in  ever}'  sovereignty  to 
control  and  regulate  those  rights  of  a  public  nature  which 
pertain  to  its  citizens  in  common,  and  to  appropriate  and 
control  individual  propert}'  for  the  public  benefit,  as  the 
public  safety,  necessity,  convenience,  or  welfare  may  de- 
mand.   The  most  important  of  these  public  rights  consist 

1  Stead  V.  Course,  4  Cranch,  403 ;  Williams  v.  Peyton,  4  Wheat.  77 
3  Henderson's  Distilled  Spirits,  14  Wall.  44.    See  United  States  o. 
The  Reindeer,  2  Cliff.  57. 
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in  the  uae  of  the  public  highways,  by  land  or  by  water, 
and  to  participate  in  the  pablie  fisheries.  Highways  and 
other  public  conveniences,  however,  must  be  provided  by 
the  State  in  the  exercise  of  the  eminent  domain ;  and  as 
the  legal  controversies  respecting  its  principles  usually 
arise  in  connection  with  appropriations  for  these  purposes, 
the  right  itseir  is  often  spoken  of  and  treated  as  if  it  were 
restricted  to  such  cases. 

SlaU  and  Nation,  —  As  between  the  United  States  and 
the  several  States,  the  regulation  aod  protection  of  private 
rights,  privileges,  and  immunities  belongs  primarily  to  the 
States,  and  the  States  are  expected  to  make  provision  for 
the  conveniences  and  necessities  of  public  travel,  and  for 
the  other  wants  of  the  general  public,  or  of  the  State  itself, 
which  are  commonly  supplied  under  this  right.  The  emi- 
nent domain,  therefore,  pertains  in  general  to  the  States, 
not  to  the  United  States.  Nevertheless,  for  all  national 
purposes  it  is  in  the  United  States,  and  the  goverument 
may  exercise  the  power  of  appropriation  as  an  attribute  of 
the  national  sovereignty.*  And  Congress  may  givearailroad 
company  created  under  a  State  law  the  right  to  exercise 
the  power  of  eminent  domain  in  a  Teiritory.'  In  the  Ter- 
ritories the  general  right  belongs  to  the  United  States,  but 
it  is  within  the  ordinary  compass  of  territorial  legislative 
power  to  exercise  it  for  local  purposes.  When  the  Terri- 
tory is  admitted  into  the  Union  as  a  State,  the  right  passes 
with  all  its  incidents  to  the  new  sovereignty.'  Among 
these  incidents  is  the  right  to  the  sea-shore  below  the  line 
of  private  ownership.* 

Ziegialation  essential. — But  although  the  right  is  inhe- 
rent la  sovereignty,  it  lies  dormant  nntil  legislation  is  had, 

t  Enhl  0.  United  SCalea,  91  U.  S.  307 ;  Cherokee  Nation  t.  Sou. 
Etna.  R7.  Co.,  186  U.  S.  641.  The  United  Sutea  dmj  delegate  to  a 
■tate  tribnnsl  the  power  to  ascertiia  the  compensation  to  be  paid  fbi 
the  property  appropriated.    United  Sistea  if,  Jones,  100  U.  8.  618. 

*  Cherokee  Nation  p.  Sou.  Kaiia.  Ry,  Co.,  185  U.  S.  611. 

*  ■Weber  u.  Harbor  Com  mission  era,  18  WaU.  67. 

*  PolUrd'i  Leasee  v.  Hagan,  8  How.  212. 
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defining  the  occasions,  methods,  conditions,  and  agencies 
nnder  and  by  means  of  which  it  may  be  exercised.  And 
aa  an  exercise  of  the  right  in  the  apptxipriation  of  private 
estates  against  the  will  of  the  owners  is  a  severe  lustance 
of  governmental  convenience  displacing  private  ownership, 
tlie  rule  is  general  that  the  legislation  which  permits  it 
must  be  strictly  construed  and  strictly  followed,  and  that 
every  precedent  form  or  ceremony  which  by  law  is  made 
a  condition  to  a  completed  appropriation,  must  be  had  or  ob- 
served before  the  right  of  the  government  will  be  perfected, 
and  the  right  of  the  citizen  appropriated.' 

Distinguished  from  Taxation.  —  Taxatjon  takes  prop- 
erty from  the  citizen  for  the  public  use,  but  it  does  so  un- 
der general  rules  of  apportionment  and  uniformity,  so  that 
each  citizen  is  supposed  to  contribute  only  his  fair  share 
to  the  expenses  of  government,  and  to  be  compensated  for 
doing  so  in  the  benefits  which  the  government  brings  him. 
What  is  taken  under  the  right  of  eminent  domain,  on  the 
other  band,  is  something  exceptional, — some  particalar 
parcel  or  item  of  property  of  which  the  govenimeat  has 
special  need.  The  case,  therefore,  is  not  one  in  which 
there  can  be  any  apportionment  of  the  burden  as  between 
the  citizen  whose  property  is  taken,  and  the  body  of  the 
community,  and  compensation  to  him  of  a  pecuniary  na- 
ture must  therefore  be  made.  Equalization  in  any  other 
mode  is  not  possible. 

The  Purposes.  —  The  purposes  for  which  the  right  of  ap> 
propriation  may  be  exercised  must  bo  determined  by  the 
needs  of  the  government,  and  be  declared  by  law.  The 
United  States,  in  the  exercise  of  the  powers  conferred  upon 
it  bj'  the  Constitution,  may  consti'uct  fortresses,  light- 
houses, piers,  docks,  military  roads,  public  buildings,  <&c., 
and  for  these  or  &ay  other  constitutional  purpose  may  have 
need  of  land  or  material  which  the  owner  refuses  to  sell, 
or  for  which  he  demands  an  extortionate  compensation. 

1  Nichols  ti.  Bridgeport,  23  Conn.  189;  Burtr.  Brigham,  117  Mua. 
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The  Hdc  of  distinctioD  between  the  purposes  tiiat  are  to 
be  deemed  public  and  those  which  caoDot  be,  is  not  very 
accurately  drawn  by  the  authoritieB.  It  is  certain  that  no 
government  can  under  any  circumstances  divest  one  citizen 
of  his  estate  for  the  benefit  of  another,  —  the  public  in- 
terest being  in  no  way  involved,  —  and  this  whether  com- 
pensation is  made  or  not.'  The  case  of  a  piivate  road  is 
one  of  this  sort,  and  it  can  only  be  allowed,  it  would  seem, 
where  the  people  by  their  constitution  have  assented  to  it* 
Nor  in  any  case  is  the  fact  that  the  public  will  be  inciden- 
tally benefited  by  the  appropriation  sufficient  to  supply  the 
power,  when  the  taking  is  purely  for  a  private  purpose. 

There  are  some  cases,  however,  in  which  the  improve- 
ment of  private  estates,  where  it  cannot  be  accomplished 
without  the  appropriation  of  an  easement  for  the  purpose 
over  the  lands  of  others,  has  been  deemed  so  far  a  matter 
of  public  interest  as  to  bring  the  case  within  the  principle 
of  the  law  of  eminent  domain.  Thus,  it  is  held  in  some 
States  that  lands  may  he  appropriated  by  flooding,  to  en- 
able Uie  owners  of  mill  sites  to  improve  them  for  raanu- 
facturing  purposes,*  and  in  Pennsylvania  it  seems  that  a 
private  road  may  be  laid  out  over  tlie  lands  of  an  unwilling 
owner,  to  enable  one  who  has  a  coal  mine  to  obtain  access 
to  and  develop  it.*  It  may  be  said  of  these  cases,  that  the 
easement  taken  enables  dormant  wealth,  in  the  develop- 
meut  of  which  the  whole  public  is  concerned,  to  be  brought 

1  Tyler  v.  Beulier,  44  Tt.  648;  Bloodgood  v.  Mohawk,  &c.  R.  R. 
Co.,  18  Wena.  (K.  Y.)  9. 

"  Taylor  v.  Porier,  4  Hill  (N.  T.),  140  ;  Clwk  v.  White.  2  Swan 
(Tenn.),  640;  Consolidsled  Cannel  Co,  v.  Cent.  Pac.  R,  R.  Co.,  61 
Cal.  269 ;  Steele  v.  County  Com'rs,  83  Ala.  B04 ;  Slioll  v.  German  Coal 
Co.,  118  III,  427 ;  Lokhd  v.  Stogtdale,  123  Jnd.  372, 

•  MiUs,  Em.  Dom.,  §§  287,  2B8  ;  Cooley,  Coint.  Lira.,  6th  ed,,  667, 
659 ;  Head  d.  Amoikeag  Co,,  113  U,  8.  9, 

*  Harrey  v.  Thomas,  10  WattB  (Penn,),  63.  The  same  doctrine 
baa  been  applied  to  a  eubterranean  mining  railway,  De  Camp  v. 
Hibernla  R,  R  Co ,  47  N,  J,  L.  43.  And  see  Phillips  t>.  Wation,  68 
Iowa,  28;  Robinson  v.  Swope,  12  Bush,  81. 
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any  trespasa  upon  it,  or  any  encroachment  not  made  under 
the  constitutional  conditioua.  Therefore  a  telegraph  com- 
pany cannot  aet  its  poles  along  the  line  and  upon  the  right 
of  way  of  a  railroad,  until  it  shall  flrst  have  obtained  per- 
miasion,  or  made  lawful  appropriation  of  the  laud  for  the 
purpoae.*  And  it  bos  been  held  that  a  telephone  company 
cannot  put  up  its  poles  along  the  right  of  nay  of  a  railroad 
company  with  ita  conaent  without  compeusating  the  owners 
of  the  fee.^  So  there  is  an  appropriation  of  property  where 
its  value  is  taken,  either  wholly  or  in  part,  hy  something 
done  or  set  on  foot  at  a  distance  ;  as  where,  by  means  of  a 
dam  across  a  watercourse,  one's  land  is  flooded  with  drift- 
wood, or  sediment,'  or  where,  by  the  occupation  of  the 
street  in  front  of  his  lot,  he  is  cut  off  from  his  means  of 
access  to  it ;  *  or  where,  after  the  State  has  granted  an  ex- 
cluaive  privilege,  it  grants  another  which  competes  with 
it,'  and  the  like.  Where  land  lias  once  been  appropriated 
to  public  use,  tiiere  cannot  be  a  new  appropriation  of  it 
without  distinct  and  express  legislative  authority.* 

1  Atlantic,  &c.  Tel.  Co.  v.  ChicHRo,  &<:.  R.  II.  Co.,  8  Bisg.  168. 

^  Amencan  Tel.  Co.  v.  Pearoe,  71  Md.  635.  This  a  in  line  with 
Telegraph  Co,  e.  Bamett,  107  Jll.  507;  Metrop.  Tel.  Co,  d.  Colwell 
Lead  Co.,  fl7  How.  Pr.  866  ;  W.  U.  Tel.  Co.  v.  Williama,  86  Va.  696. 
where  it  is  held  that  the  erection  of  »uch  poles  and  wires  on  a  high- 
way is  a  new  use  of  it,  entitling  tlie  owners  of  the  fee  lo  compenst- 
tion.  In  Julia  Building  Ass.  u.  Bell  Tel.  Co,,  88  Mo.  268;  Pierce  v. 
Drew,  136  Maia.  75,  the  opposite  concliuioo  in  reached. 

•  Pumpelly  v.  Green  Bay  Co.,  18  Wall.  186. 

•  Lacklaod  a.  Railroad  Co.,  31  Mo.  IBO ;  Sdmeider  v.  Detroit,  72 
Mich.  240 ;  Columbus,  &c.  Ry.  Co.  u.  Wiiherow,  82  Ala.  190.  But  see 
Conkiin  IT.  New  York,  &c.  Ry,  Co.,  102N  Y.107;  Henderson  c.Min- 
nenpolie,  32  Minn.  819. 

^  Central  Bridge  Corp.  u.  I<owell,  4  Gray  (Mass.),  474;  Comroon- 
wealth  M.  Peno.  Canal  Ca,  68  Penn,  St.  41. 

6  In  re  Boston,  &c.  B.  R.  Co,,  53  N.  T.  674  ;  Prospect  Park,  4«. 
E.  R.  Co.  V.  Williamson,  91  N.  Y.  552 ;  Alexandria  &.  P.  Ry.  Co.  v. 
Alexandria,  &c,  R.  R.  Co.,  75  Va.  780;  Appeal  of  Sharon  Ey.,  Ita 
Penn.  St.  533;  Providence,  &c.  Ry.  Co.  v.  Norwich,  &c.  H.  E.  Co., 
136  Mass.  277 ;  Valparaiso  v.  Chicago,  &.c.  Ry.  Co,,  123  Ind.  467.  So, 
if  the  land  has  been  purchased,  but  is  ilevoted  to  a  public  ute.  St. 
Paul  Ua.  Depot  Co.  v.  St.  Paul,  30  Minn.  369. 
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must  be  a  direct  physical  invasion  of  property  snch  as 
would  have  been  the  subject  of  an  action  at  common  law,^ 
while  others  have  refhsed  to  adopt  so  narrow  a  view,  and 
have  held  any  pecuniary  injury  suffered  was  to  be  compen- 
sated.^ Damages  have  been  given  under  these  constitutions 
for  changing  the  grade  of  streets,*  and  cutting  off  ^ress 
thereby,^  for  laying  a  railroad  in  the  street  of  which  the 
abutter  does  not  own  the  fee,^  and  so  on. 

The  Interest  appropriated,  —  When  land  is  taken  for  a 
public  use  the  fee  is  not  in  general  appropriated,  but  an 
easement  only  is  taken,  and  the  easement  consists  in  the 
right  to  make  use  of  the  land  for  the  particular  purpose, 
and  for  no  other.  When  under  such  circumstances  the 
use  ceases,  the  owner  is  restored  to  his  former  estate.  If 
in  the  mean  time  it  becomes  important  to  make  use  of  the 

1  Edmundson  v,  Pittsburgh,  &c.  R.  R.  Co.,  Ill  Penn.  St.  816; 
Pennsylyania  R.  R.  Co.  v,  Marchant,  119  Penn.  St.  541;  Rlgney  v. 
Chicago,  102  III.  64 ;  Rude  v.  St.  Louis,  93  Mo.  408.  See  Caledonia 
By.  Co.  p.  Walker's  Trustees,  L.  R.  7  App.  Cas.  259. 

3  Reardon  v.  San  Francisco,  66  Cal.  492 ;  Gulf  C,  &c.  Ry.  Co.  v. 
Fuller,  63  Tex.  467 ;  Hot  Springs  R.  R.  Co.  v.  Williamson,  45  Ark. 
429;  Denver  v.  Bayer,  7  Col.  113. 

*  Reardon  v,  San  Francisco,  66  Cal.  492 ;  Atlanta  v.  Green,  67  Ga. 
386 ;  Sheeby  v.  Kansas  City,  94  Mo.  574 ;  Hutchinson  v.  Parkers- 
burg,  25  W.  Va.  226. 

^  Rigney  v.  Chicago,  102  III.  64.  So,  if  egress  is  rendered  dan- 
gerous, but  not  cut  off.  Penn.  S.  V.  R.  R.  Co.  ».  Walsh,  124  Penn. 
St.  544.  Not  if  a  street  is  rendered  impassable  at  some  distance  from 
one's  property.  Rude  v,  St.  Louis,  93  Mo.  408 ;  East  St.  Louis  i;. 
OTlynn,  119  111.  200. 

^  Hot  Springs  R.  R.  Co.  r.  Williamson,  45  Ark.  429 ;  186  U.  S.  121 ; 
Columbus,  &c.  Ry.  Co.  v.  Witherow,  82  Ala.  190 ;  Denver,  &c.  Ry. 
Co.  V.  Bourne,  11  Col.  59 ;  Gottschalk  v,  Chicago,  &c.  Ry.  Co.,  14 
Neb.  550.  But  see  Olney  v.  Wharf,  115  III.  519.  If  the  railroad  is 
on  the  other  side  of,  and  not  in,  tlie  street,  and  the  injury  results 
ftom  its  operation  and  not  its  construction,  it  has  been  held  that  no 
damages  can  be  recovered.  Pennsylvania  R.  R.  Co.  v,  Lippincott, 
116  Penn.  St.  472 ;  Same  v.  Marchant,  119  Penn.  St.  641.  The  con- 
trary is  held  in  Omaha  &  N.  P.  Ry.  Co.  v.  Janecek,  46  N.  W.  Rep. 
478  (Neb.),  and  Gamesville,  &c.  R.  R.  Co.  r.  Hall,  14  S.  W.  Rep.  259 
(Tex.). 
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for  repairs.'  But  when  a  highway  or  toll-road  is  taken  for 
the  purposes  of  a  railway,  the  use  is  so  different,  and  the 
probable  influence  upon  the  value  of  adjoining  estates  so 
different  also,  that  it  is  justly  held  that  a  further  prop- 
erty of  the  owner  is  appropriated  when  the  <;Iiange  is 
made.*  At  least,  he  has  a  right  to  an  inquisition,  to  de- 
termine whether  or  not  he  suffers  further  injurj'.  The 
case  would  be  still  plainer,  if  possible,  were  the  highway 
taken  for  a  canal.*  But  the  case  of  a  city  street  after- 
wards appropriated  to  the  purposes  of  a  horse  railway  is 
different.  When  land  is  taken  for  a  city  street,  it  is  taken 
for  all  the  parposes  to  which  city  streets  are  osually  de- 

1  Marra]'  v.  Coxaity  CommiiBioDere,  12  Met.  (M>u.)  455. 

«  Imlajv.  Union  Branuh  B,  B,  Co.,  26  Conn.  2W;  Wagerr-Ttoy, 
Union  K.  E.  Co.,  25  N.  Y.  628;  Phipp»  r.  'Wert.  Md.  R.  E,  Co.,  M 
Md.  310.  In  some  8tatei,boweTer,  the  abutting  owner  is  not  BHowed 
to  recorer  damagea,  unleu  the  laying  of  the  railroad  on  a  city  ilreet 
cut!  off  his  ingreu  add  egress.  Indianapolis,  B.  &  W.  By.  Co.  v. 
Eberle,  110  Ind.  542;  Eanui,  in.  By.  Co.  v.  Cuykendall,  42  Kan». 
234 ;  Iron  MC.  B.  B.  Co.  u.  Bingham,  87  Tenn.  522.  In  Mintieaota,  if 
the  congtroclion  and  operation  of  a  railroad  in  front  of  his  lot,  t}iough 
beyond  the  centre  line  of  the  street,  interferes  with  the  tthutter's 
access  and  the  admiision  of  light  and  air,  he  la  entitled  to  damages. 
Davi*  V.  Chicago,  &c.  R.  B.  Co.,  39  Minn.  286;  Lamm  v.  Chicago, 
&c.  By.  Co.,  47  N.  W.  Bep.  465  (Minn.).  In  New  York  it  ia  held 
that  a  steam  snrface  rood,  laid  under  muniiiipal  authority  in  a  city 
street,  takes  nothing  from  an  abutter  who  does  not  own  the  fee  of 
the  street,  provided  its  aae  is  reasonable.  Fobes  n.  Rome,  &c.  B.  B. 
Co.,  121  N.  Y.  605.  Bnt  an  elevated  steam  railway  Is  not  a  proper 
street  use.  An  abutter,  though  not  owning  the  lee,  has  an  easement 
in  the  street  for  the  passage  of  light  and  atr,  wliether  the  city  has  or 
hu  not  covenanted  with  him  that  the  street  shall  be  forever  kept 
open.  This  easement  is  properly,  which  cannot  be  taken  nor  inter- 
fered with  by  the  constraction  and  operation  of  such  railway  without 
compensation.  Story  v.  N.  Y.  EI.  By.  Co.,  00  N.  Y.  122;  Lahr  o. 
Metrop.  El.  R.  R.  Co.,  104  If.  T.  268 ;  Abendroth  v.  Manhattan  Bl. 
Ry.  Co.,  122  H.  T.  I  j  Kane  v.  Metnip.  El.  Ry.  Co.,  26  N.  E.  Hop. 
278  (N.  Y.)  i  New  York  El.  R.  B.  Co.  v.  Fifth  Nat.  Bank,  186 U.  S. 
132. 

*  The  laying  of  natural  gas  pipes  in  a  country  road,  of  which  the 
abutter  owns  the  fee,  is  held  a  new  use,  in  Eincaid  e.  Ind.  NaL  Ga* 
Co.,  124  Ind.  577. 
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compensation  shall  be  made,  for  the  manifest  I'eaBoa  that 
the  question  is  one  in  respect  to  which  the  Stat«  aud  the 
property  owner  occupy  antagonistic  positions ;  and  for  the 
State  to  decide  it  would  be  to  make  itself  judge  in  its  own 
cause,  in  violation  of  an  inflexible  printiple  of  constitu- 
tional right'  The  duty  of  the  State  is  to  provide  an 
impartial  tribunal,  which  can  judge  of  the  injury  that  will 
be  sustained,  and  before  which  the  land-owner  shall  be  at 
liberty  to  appear  and  present  his  proofs  in  the  customary 
modes.' 

The  rule  by  which  compensation  shall  be  measured  is 
not  the  same  in  all  cases,  but  is  largely  affected  by  the 
circumstances.  If  what  is  taken  is  the  whole  of  what  the 
owner  may  have  Ij-ing  together,  it  is  dear  that  he  is  en- 
titled to  its  value,  judged  by  such  standards  as  the  markets 
and  the  opinions  of  witnesses  can  afford,  and  that  this, 
except  in  extraordinary  cases,  must  be  the  full  measure  of 
his  injurj-.  This  rule  will  apply  in  all  cases  where  the 
whole  of  any  article  or  thing  of  value  is  taken,  and  not  a 
part  only,  to  the  injury  of  what  remains.  But  when  less 
than  the  whole  is  taken,  tlie  question  of  just  compensation 
becomes  a  question  of  damages  merely ;  and  in  determining 
these  the  benefit  to  what  is  left  may  be  ofl'set  i^iunst  the 
damages,  and  the  question  to  be  determined  will  be  to 
what  extent  the  owner's  interest  in  that  a  part  of  wbich  is 
to  be  taken  will  be  diminished  thereby.  If  the  taking  ia 
of  some  right  in  an  easement,  or  exclusive  franchise,  or 
other  intangible  right,  the  question  will  also  be  one  of 
damages  merely.  But  in  any  case  mere  incidental  injuries 
or  benefits,  like  those  suffered  and  received  by  the  com- 
munity at  lai^e,  —  snch  as  the  greater  facilitj-  in  travel 
when  the  taking  is  for  a  railway,  or  the  greater  danger  of 
fright  to  teams  when  making  use  of  the  highway,  —  are 

'  Co.  Lit.,  §  212 ;  Dimes  e.  Proprietors,  &c.,  S  House  L.  Cas,  760; 
Rich  V.  Chicago,  59  III.  286. 

1  Charles  River  Bridge  v.  Wwren  Bridge,  11  Pet  420, 671 ;  Powen' 
Appeal,  20  Mich.  501. 
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CHAPTEft  XVII. 

MUNICIPAL  CORPORATIONS. 

TTieir  Mmctiofis.  —  The  pldce  of  municipal  corpora- 
tions in  the  structate  of  American  governments  has  been 
incidentally  referred  to  in  the  preceding  pages,  and  little 
further  mention  is  important  here.  It  is  axiomatic  that 
the  management  of  purely  local  affaird  belongs  to  the  peo- 
ple concerned,  not  only  because  of  being  their  own  affairs, 
but  because  they  will  best  understand,  and  be  most  compe- 
tent to  manage  them.  The  continued  and  permanent  ex- 
istence of  local  government  is,  therefore,  assumed  in  all 
the  state  constitutions,  and  is  matter  of  constitutional 
right,  even  when  not  in  terms  expressly  provided  for.  It 
would  not  be  competent  to  dispense  with  it  by  statute.^ 

Their  Creation.  —  Nevertheless  there  is  no  constitu- 
tional form  or  model  of  local  government,  or  standard  or 
measure  of  local  powers ;  and  these  need  to  be  different 
according  to  the  circumstances.  A  city  of  a  million  of 
inhabitants,  with  boulevards,  parks,  water-works,  docks, 
and  other  public  property,  may  need  an  elaborate  structure 
of  government  with  extensive  powers,  while  a  very  simple 
form  and  few  powers  may  answer  the  purposes  of  a  coun- 
try hamlet.  To  determine  the  local  needs  in  this  regard, 
legislation  is  requisite ;  and  the  State,  therefore,  will  create 
local  governments,  confer  upon  them  such  powers  as  in  its 
wisdom  may  seem  expedient,  and  prescribe  such  safeguards 
and  limitations  to  their  exercise  as  shall  be  deemed  needfal 
or  prudent  The  powers  thus  conferred  the  State  may  in- 
crease at  discretion,  so  long  as  they  are  limited  to  govern- 
mental matters  of  purely  local  concern ;  but  the  State  may 
also  diminish  them  at  discretion,  and  may  at  any  time 

1  People  V.  Hurlbut,  24  Mich.  44 ;  People  v.  Lynch,  61  Cal.  15. 
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usefulness.  To  a  large  extent  state  duties  are  apportioned 
for  performance  between  the  local  governments,  and  they 
are  required  to  perform  them  within  their  limits,  and  to 
levy  taxes  for  the  purpose  if  necessary-.  Illustrations  of 
state  duties  thus  apportioned  are  those  of  maintaining 
local  courts,  and  the  local  police  force,  and  of  making 
and  keeping  in  repair  the  highwaj^s.^  If  the  localities  fail 
in  these  particulars,  the  State  may  coerce  them  ;  but  it  is 
inconsistent  with  local  institutions,  as  they  have  alwa3*s 
existed  in  this  country,  that  the  local  community  should 
be  coerced  by  the  State  in  matters  of  purely  local  con- 
venience, or  that  the  State  should  appoint  officers  to  take 
charge  of  local  affairs. 

Ziegislatice  Powers,  —  Within  their  proper  sphere  the 
municipalities  have  legislative  powers,  and  may  make  b}'- 
laws  and  ordinances  which  have  the  force  of  local  law. 
These  powers  they  exercise  under  the  same  rules  which 
govern  state  legislative  authority'.  They  cannot  delegate 
them  to  individuals  for  exercise  ;  the}'  must  employ  them 
in  conformity  to  the  charter  of  local  government ;  they  are 
subject  to  all  the  restrictions  which  the  federal  Constitution 
imposes  on  the  States,  —  such  as  that  ex  post  facto  laws 
and  laws  impairing  the  obligation  of  contracts  shall  not 
be  passed ;  and  they  must  restrain  their  action  within  the 
municipal  limits.  The  State  itself  cannot  so  far  enlarge 
municipal  powers  as  to  enable  the  local  officers  to  burden 
their  people  with  taxes  for  objects  not  of  local  interest.* 
Nor  can  the  people  of  a  certain  district  in  a  county  be 
empowered  to  determine  whether  any  person  in  the  State 
shall  take  oysters  with  a  dredge  within  the  public  waters 
of  the  county.' 

1  See  People  v.  Draper,  15  N.  Y.  532 ;  Baltimore  v.  State,  15  Md. 
476 ;  In  re  Pennsylvania  Hall,  5  Penn.  St.  204 ;  People  v.  Detroit,  28 
Mich.  228. 

2  Wells  V,  Weston,  22  Mo.  886  ;  Livingston  County  v.  Welder,  64 
111.  427 ;  Mills  v.  Charlton,  29  Wis.  413. 

>  Bradshaw  v.  Lankford,  21  Atl.  Rep.  66  (Md.). 
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APPELLATE  JURISDICTION, 

ol  federal  courta,  114,  137. 
APPOINTMENT, 

to  fill  senatorial  vacanoy,  44,  45. 

to  offices  by  the  President,  lOS. 
APPORTIONMENT, 

of  represeDtatives,  44. 

of  taxes,  346. 
APPROPRIATIONS, 

no  money  to  be  drawn  bnt  in  pnrsnanoe  of,  100> 
APPROVAL  OF  LAWS. 

by  the  President,  49, 108,  166-169. 
ARBITRARY  ARRESTS, 

forbidden,  218-222. 

relief  from,  133-136,  299-301. 
ARBITRARY  EXACTIONS, 

on  pretence  of  taxation,  339. 
ARMS, 

right  to  keep  and  bear,  281-283. 
ARMY, 

Congress  may  raise  and  support,  SO. 

commander-in-chief,  109. 

standing,  2S2. 
ARREST, 

privilege  of  Congressmen  from,  47,  48. 

without  warrant,  221. 

unlawful,  218-222. 

relief  from,  133-136,  299-801. 
ART,  WORKS  OF, 

copyright  of,  86,  87. 
ARTICLES  OF  CONFEDERATION. 

(See  CoMFXDERATioH,  Abtici-bb  of.) 
ASSEMBLY, 

right  of,  278-281. 
ATTAINDER, 

bills  of,  forbidden,  294-296. 

in  cases  of  treason,  94. 
AUTHOR, 

exclusive  rights  of,  86,  87- 


CHARTERS, 

when  coatracta,  319. 

regulation  of  rights  under,  321-32*. 
CHECKS  AND  BALANCES, 

in  goTBrnment,  what  are,  148-169. 
CHRISTIANITY, 

recognition  of,  in  the  law,  213-210. 
CHURCH  AND   STATE, 

union  of,  forbidden,  213. 
CITIZENS, 

who  are,  79,  124,  125,  lOB. 

aliens,  bow  made,  79,  254,  255. 

ot  different  States,  may  sue  in  federal  conrts,  111,  124, 

of  States,  privileges  and  immunities  of,  195-197. 

of  the  United  States,  pi'ivileges  and  immunitiea  o^  256-258. 
CITIZENSHIP, 

of  colored  peraons,  253. 

bow  acquired,  253-255. 

how  lost,  255. 

in  State  and  nation,  255. 
CIVIL  LIBERTY. 

tneauing  of,  235. 
CIVIL  RIGHTS, 

religious  liberty,  213-216. 

security  ot  dwelling,  person,  and  papers,  217-222, 

freedom  guaranteed,  222-229. 

guaranties  of  life,  liberty,  and  equality,  229-248. 

right  to  jury  trial  in  citH  cases,  248-251. 
CLASS  LEGISLATION, 

not  admissible,  235,  238. 
COINING  MONEYS, 

power  Offer,  81. 

what  it  consista  in,  82,  83 
COLONIES,  AMERICAN, 

legialaHoB  for,  4-6. 

imperial  taxation  of,  S,  6,  &. 

right  to  common  law  in,  6, 

violations  of  constitutional  right  in,  S. 


t 
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CONFLICT  OF  LAWS, 

under  the  federal  ConstitatioD,  SO-82. 
how  may  arise,  184. 

in  cases  of  contracts  and  transfers  of  property,  134-187. 
in  questions  of  marriage  and  divorce,  187. 
in  cases  of  penal  prosecutions,  188. 
in  local  and  transitory  actions,  188, 180. 
as  to  corporations,  189,  190. 
CONFLICTS  OF  JURISDICTION, 

how  dealt  with,  141-143. 
CONFRONTED  WITH  WITNESSES, 

right  of  accused  party  to  be,  806. 
CONGRESS, 

powers  of,  in  general,  63. 

to  lay  and  collect  taxes,  63-68. 

to  contract  debts,  62. 

to  regulate  commerce,  68-79. 

over  naturalization,  79,  254. 

over  bankruptcy,  80. 

to  coin  money,  81. 

to  issue  paper  money,  82. 

to  regulate  weights  and  measures,  85. 

to  punish  counterfeiting,  85. 

in  respect  to  post-offices  and  post^roads^  86. 

in  respect  to  copyrights  and  patents,  86. 

to  punish  piracies,  &c.,  88. 

to  declare  and  conduct  war,  88-92. 

to  govern  ceded  districts,  93. 

to  punish  treason,  94,  298. 

non-enumerated  and  implied,  94-100. 

restrictions  on,  100-102,  213, 217,  218,  248, 283, 287, 
294-298. 

to  suspend  the  habeas  corpus,  299-301 . 

to  create  and  regulate  courts,  111. 

to  determine  finally  political  questions,  146. 

to  hold  other  departments  in  check,  148-169. 

to  govern  the  Territories,  170-174. 

to  admit  new  States,  175-184. 

to  protect  republican  government  in  the  States^  202- 
206. 

to  propose  amendments  to  the  Constitution,  207« 

to  create  municipal  corporations,  359. 
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CONTRACTS, 

States  may  not  impair  obligation  of,  by  their  laws,  311. 
what  is  a  law,  312. 

what  are,  312,  313,  319,  324,  326. 

obligation  of,  312. 

when  statutes  are,  314. 

offices  are  not,  314. 

statutory  privileges  are  not,  315. 

essential  powers  of  government  not  subjects  of,  in  general, 
316-318. 

of  the  State  not  to  tax,  317. 

of  the  State  to  give  exclusive  privileges,  318,  319. 

State  regulation  of,  320-324. 

control  of  remedies  upon,  324--326' 

illegal  or  immoral,  326. 

States  cannot  add  to,  326. 

whether  Congress  may  violate,  327. 

validating  imperfect,  335-338. 
COPYRIGHT, 

power  over,  86. 
CORPORATE  CHARTERS, 

protection  of,  318-320. 

regulation  of  rights  under,  321-324. 
CORPORATE  PROPERTY, 

of  municipalities,  protection  in,  359,  360. 
CORPORATIONS, 

chartered  by  Congress,  taxation  of,  60. 

powers  of,  limited  to  jurisdiction  where  created^  189,  190. 

protection  of  charters  of,  318-320. 

municipal,  358-360. 
COUNSEL, 

right  to,  306. 

privilege  of,  287. 
COUNTERFEITING, 

punishment  of,  85. 
COURTS, 

creation  of,  50,  111,  112. 

essential  powers  of,  143,  144. 

martial,  144. 

military,  50,  145. 

territorial,  50,  51, 107,  144, 174. 
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DEFINITION,  —co»/>"nuerf. 

of  expost  facto  law,  296. 

of  infamous  crime,  302. 

of  judicial  power,  42. 

of  legislative  power,  41. 

of  liberty,  234. 

of  liberty  of  the  press,  2S3-28S. 

of  nation,  19. 

of  people,  278. 

of  police  power,  238,  320,  321. 

of  political  liberty,  237. 

of  priTileged  coramanication,  286. 

of  property,  327,  328. 

of  right  of  revolution,  24. 

of  sovereignty,  20. 

of  State,  19. 

of  trea,wn,  298. 

of  UDCODStitutional  law,  23. 

of  vested  rights,  332,  333. 
DELEGATIOX  OF  POWERS, 

by  legislative  bodies,  100,  101. 
DENYING  EQUAL  PROTECTION  OF  THE  LAWS, 

discussion  of  State  action,  235-238. 
DEPARTMENTS  OF  GOVERNMENT, 

apportionment  of  powers  to,  41-52. 

each  a  check  upon  the  others,  148-169. 
DIRECT  TAXES, 

what  are,  61. 
DISCUSSION,  FREEDOM  OF. 

(See  Press,  Frgrdom  of.) 
DISTRICT  OP  COLUMBIA, 

government  of,  93,  94,  359. 
DIVORCE, 

conflict  of  laws  in  I'espect  to,  187,  240,  241. 
DOMICILE, 

protection  of,  217-222. 

as  determining  rights,  184-190,  239-241,  330. 
DOUBLE  PUNISHMENT, 

forbidden,  308,  309. 
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EQUAL  PROTECTION  OF  THE  LAWS, 

right  to,  235-238. 
ESTABLISHMENTS,  RELIGIOUS, 

meaning  of,  213. 
EVIDENCE, 

change  in  rules  of,  342. 

EXCESSIVE  BAIL, 

not  to  be  required,  302. 

EXCISE  TAXES, 
levy  of,  54. 

EXCLUSIVE  PRIVILEGES, 

grant  of,  in  navigation,  66, 69. 
to  authors  and  inventors,  86. 
under  State  police  regulations,  74,  246,  318,  350. 
EXECUTIVE  DEPARTMENT. 

(See  PRESiDEirr.) 

EXECUTIVE  POWERS, 
separated  from  others,  41. 

EXEMPTIONS, 

of  property  from  taxation,  216,  317. 
under  bankrupt  laws,  81. 

EXPORTS, 

State  taxes  on,  77. 
Federal  taxes  on,  78. 

EX  POST  FACTO  LAWS, 
prohibition  of,  296-298. 

EXPULSION, 

from  Congress,  46. 
EXTRADITION, 

as  between  the  States,  197-201. 


V. 

FAITH  AND  CREDIT, 

to  be  given  acts  and  records  of  other  States,  191-195. 

FEDERAL  COURTS. 

(See  Judiciary,  Federal.) 

FERRY  FRANCHISES, 
State  power  to  create,  76. 


i 


H. 
HABEAS  CORPUS. 

Act  of  31  Charles  II.,  7. 

federal  jnrisdictioii  of  writ  of,  133-136,  209. 

suspending  privilege  of,  300-901. 
HAKBOR  REGULATIONS, 

States  uiay  make,  75. 
HEALTH  LAWS, 

States  may  pass,  75. 
HIGH  SEAS, 

crimes  upon,  88. 
HIGHWAYS, 

taking  for  railroads,  &c.,  35S-8S& 

providing  for,  is  a  State  duty,  860. 
HOUSE  OF  REPRESENTATIVES, 

constitutional  proTisions  respecting,  44-4& 

impeachment  by,  165. 
HUSBAND  AND  WIFE, 

laws  changing  prospective  rights  of,  334. 
(See  Divorce  ;  Marriage.) 


ILLEGAL  CONTRACTS. 

have  no  obligation,  313,  313. 
IMMUNITIES, 

of  citizens  of  States,  what  are,  195-197. 

of  citizens  of  United  States,  256,  257. 
IMPAIRING  CONTRACTS, 

by  State  laws  forbidden,  311-327. 
IMPARTIAL  ACCOMMODATIONS, 

by  carriers  and  innkeepers,  73.  75,  24^  2«. 
IMPARTIAL  PROTECTION, 

right  to,  236,  237. 
IMPEACHMENT, 

power  in  respect  to,  Iflfi,  166. 
IMPLIED  POWERS, 

of  CDngresa,  what  are,  9^98. 
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IMPLIED  PROHIBITIONS, 

on  taxation,  69-61,  69-74. 

on  State  action,  26S. 
IMPORTERS, 

State  taxes  upon,  69,  70,  77. 
IMPOSTS, 

levy  of,  53-02. 
IMPRESSMENT. 

of  sailors,  90,  91. 
IMPRISONMENT, 

relief  from,  on  giving  b^l,  803. 

habeas  corpus  in  cases  of,  133-136,  299-301. 
IMPROVEMENTS, 

when  owner  of  lands  may  be  compelled  to  pay  for,  343. 
INCHOATE  RIGHTS, 

may  be  taken  away,  332-334. 
INDEPENDENCE, 

declaration  of,  3,  S,  9. 
INDIAN  TRIBES, 

regulation  of  commerce  with,  64,  66. 

mernbera  of,  are  not  aitixens,  254. 
INDICTMENT, 

of  accused  parties,  301,  302.  305. 
INELIGIBILITY  OP  CANDIDATE, 

effect  of,  268,  269. 
INFAMOUS  OFFENCE, 

what  is,  302. 
INNKEEPERS, 

regulation  of  business  of,  244,  246. 
INQUISITORIAL  TRIALS, 

forbidden,  306. 
INSOLVENT  LAWS, 

States  may  pass,  80,  81,  325,  326. 
INSPECTION  LAWS, 

of  the  States,  77.  78. 
INSTRUCTION  OF  REPRESENTATIVES, 

right  of,  39.  40. 
INSURRECTIONS, 

protection  of  States  against,  206. 
INTEREST, 

State  control  of  rates  of,  246. 
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INTERNATIONAL  LAW, 

what  it  is,  20. 

certain  principles  of,  184-190. 
INTERSTATE  COMMERCE, 

regulation  of,  63-79. 
INTIMIDATION, 

effect  on  elections,  269-271. 
INTOXICATING  DRINKS, 

regulation  of  sale  of,  75,  243,  244. 
INVASIONS, 

protection  of  States  from,  200. 
INVENTIONS, 

exclusive  rights  in,  86. 
INVOLUNTARY  SERVITUDE, 

prohibited,  226,  229. 
IRREGULARITIES, 

in  elections,  effect  of,  266-268. 
IRREPEALABLE  LAWS, 

not  to  be  passed,  101. 


J. 

JEOPARDY, 

meaning  of,  308,  309. 
JOURNAL  OF  CONGRESS, 

to  be  kept  and  published,  46,  47. 
JUDGES, 

of  civil  courts,  50. 

of  territorial  courts,  50,  61,  107,  174. 

can  be  required  to  perform  only  judicial  duty,  51. 

impeachment  of,  165. 
JUDGMENTS, 

of  one  State  to  be  respected  in  others,  190-195. 
JUDICIARY, 

may  set  aside  unconstitutional  law,  151-162. 

power  of,  as  respects  the  executive,  163-165. 

territorial,  50,  51,  107,  144,  174. 

caring  defects  in  proceedings  of,  338,  339. 
JUDICIARY,  FEDERAL, 

grant  of  power  to,  50,  111. 
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JUDICIARY,  FEDERAL,  —  continued. 
creation  of  courts,  50, 112. 
jurisdiction  of  federal  questions  by,  112-116. 
jurisdiction  of  cases  affecting  ambassadors,  &c.,  116. 

of  admiralty  and  maritime  causes,  117-120. 

of  suits  against  the  United  States,  120. 

of  suits  by  and  against  States,  121-124. 

of  other  suits,  124. 

exclusive,  125. 

original,  126,  127. 

by  transfer  of  causes  to,  127-133. 

of  writ  of  habeas  corpus^  133-136. 

appellate,  114, 137. 
what  laws  administered  by,  187-140. 
conflicts  of  jurisdiction,  141-143. 
essential  powers  of,  143. 
political  questions  in,  146. 
final  authority  in  construction,  146, 147. 
JUDICIARY,  STATE, 

may  take  cognizance  of  federal  questions,  113. 
appellate  jurisdiction  over,  114,  137. 
transfer  of  causes  from,  127-133. 
jurisdiction  of  suits  affecting  personal  liberty,  136. 
law  administered  by,  137-140. 

judgments  of,  to  be  respected  in  other  States,  190-195. 
JURY, 

trial  by,  in  the  Colonies,  8. 

in  civil  cases  in  federal  courts,  248-251. 

in  cases  of  libel,  292. 

in  criminal  cases,  304. 
privileged  discussions  in  the,  287. 
JUSTIFICATION, 


in  libel  cases,  291. 


L. 


LAW  OF  NATIONS, 

what  is,  20. 

certain  principles  of,  184-201. 
LAW  OF  THE  LAND, 

right  to,  by  Magna  Charta,  6. 

what  is  the,  230-234. 
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LEGAL  TENDER, 

power  to  make,  81-84. 

LEGISLATIVE  DEPARTMENT, 

creation  and  organization  of,  44-46. 

proceedings  and  journals  of,  46-48. 

not  to  exercise  judicial  power,  294-298. 

when  enactments  of,  may  be  set  aside,  151-162. 
LEGISLATIVE  POWERS, 

assignment  of,  to  one  department,  41,  42. 

not  to  be  delegated,  100. 

acts  in  excess  of,  are  void,  151-162. 

in  the  Territories,  172,  173. 

of  municipal  bodies,  360. 

LEGISLATORS, 

privilege  of,  from  arrest,  46. 
from  actions,  162,  286. 

LEGISLATURES,  TERRITORIAL, 

what  they  are  and  the  powers,  172,  173« 

LIBEL, 

law  of,  283-293. 
LIBERTY, 

the  birthright  of,  4,  6,  9. 

guaranty  of,  229-235. 

religious,  213-216. 

meaning  of,  234,  235. 

LIBERTY  OF  SPEECH  AND  PRESS, 
law  of,  283-293. 

LIBERTY,  RELIGIOUS, 
protection  of,  213-216. 

LICENSE, 

to  follow  certain  employments,  242-245. 

LIMITATION  LAWS, 

cutting  off  contracts  by,  340. 

LITERARY  PRODUCTIONS, 

rights  in,  86. 

LOCAL  SELF-GOVERNMENT, 
the  right  to,  358-360. 

LORD'S  DAY, 

legislation  for  observance  of,  216. 
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MAGNA  CHARTA, 

a  charter  of  liberty,  6. 
MAJORITY  RULE, 

restraints  upon,  38,  39. 
MALICE, 

in  official  action,  162,  163. 

in  injurious  publications,  290,  291. 
MARITIME  CASES, 

jurisdiction  of,  117-120,  125. 
MARRIAGE, 

conflict  of  laws  in  respect  to,  187,  239,  240. 
MARTIAL  LAW, 

suspends  habeas  corpus,  301. 

courts  to  administer,  50,  144,  145. 
MEASURES  AND  WEIGHTS, 

Congress  to  fix  standards  of,  85. 
MESSAGES, 

of  the  President,  108. 
MILITARY, 

at  the  polls,  270,  271. 

quartering  on  the  people,  217. 
MILITARY  COURTS, 

creation  and  powers  of,  50,  144, 145^ 
MILITARY  LAW, 

to  be  prescribed  by  Congress,  91. 
MILITIA, 

enrolment  and  government  of,  91,  92. 

(See  Soldiers.) 
MILL-DAMS, 

taking  property  for,  848. 
MISSOURI, 

compromise  on  admission  of,*  180,  223-225,  252. 
MONEY, 

power  of  Congress  in  respect  to,  81*-84. 

counterfeiting,  85. 
xMONOPOLIEH, 

in  the  use  of  navigable  waters,  66,  69. 

under  State  police  regulations,  74,  246. 

in  general  are  illegal,  246,  247. 

combinations  to  effect,  247. 
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MUNICIPAL  CORPORATIONS, 
place  of,  in  oonstitutional  law,  358« 
general  rules  respecting,  d5S-360. 


N. 
NATION, 

definition  of,  19. 

balanced  against  States,  14d-15L 
NATIONAL  BANKS, 

power  to  create,  96. 

taxation  of,  60. 
NATIONS,   LAW  OF, 

what  it  is,  20. 

rules  of  comity  by,  184-201. 
NATURAL  LIBERTY, 

meaning  of,  234,  235. 
NATURALIZATION, 

power  over,  79,  80. 

citizenship  by,  253-255. 

disciiminations  in,  275. 
NAVIGABLE  WATERS, 

bridges,  dams,  and  ferries  over,  76. 
NAVIGATION, 

regulated  by  Congress,  64,  67,  69. 
NAVY, 

Congress  may  provide  and  maintain,  90,  91. 
NECESSITY, 

underlies  the  law  of  eminent  domain,  344,  349. 
NEW  STATES, 

how  admitted  to  the  Union,  175-183. 
NEWSPAPERS, 

privileges  of,  283-293. 
NOBILITY, 

titles  of,  not  to  be  granted,  102,  206. 


O. 


OBLIGATION  OF  CONTRACTS, 

States  not  to  impair,  311-327. 
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OFFICE, 

appointment  to,  not  a  contract,  314,  318. 
OFFICERS, 

appointment  and  removal  of,  107, 108. 

liability  of,  to  suits,  162, 163. 
ORDINANCE  OF  1787, 

references  to,  77,  223,  226. 

P. 
PAPERS, 

private,  security  of,  217. 
PARDONS, 

power  to  grant,  104-106,  165. 
PARLIAMENT, 

control  of  Colonies  by,  4-6. 

sovereign  powers  of,  21,  22. 
PASSENGERS. 

(See  Common  Carriers.) 
PATENTS. 

power  to  grant,  86. 
PEACE  AND  WAR. 

(See  Treaty;  War.) 
PENALTIES, 

legislative  release  of,  340. 
PEOPLE,  THE, 

sovereignty  reposes  in,  22. 

meaning  of,  278,  279. 
PERSONAL  LIBERTY. 

(See  Habeas  Corpus.) 
PETITION,  RIGHT  OF, 

meaning  and  extent  of,  278-281. 
PETITION  OF  RIGHT, 

provisions  of,  7. 
POLICE  POWER, 

belongs  to  the  States,  65,  66,  74,  75. 

meaning  of,  238,  320,  321. 

monopolies  under,  74,  246. 

regulations  of,  affecting  commerce,  69-74. 

general  regulations  under,  238-248,  320-324. 
POLITICAL  LIBERTY, 

meaning  of,  235. 
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POLITICAL  QUESTIONS, 

courts  cannot  determine,  146,  200» 

POLITICAL  RIGHTS, 

citizenship,  252-259,  276. 

suffrage  and  elections,  259-278. 

right  of  assembly  and  petition,  278-281. 

right  to  keep  and  bear  arms,  281-283. 

freedom  of  speech  and  of  the  press,  283-293. 

POST-OFFICES   AND  POST-ROADS, 

power  to  establish,  85,  86. 

POWERS  OF  GOVERNMENT, 

distribution  of,  41. 

PRESENTS, 

what  not  to  be  accepted  by  officers,  &c.,  102* 
PRESIDENT, 

election  of,  49. 

general  powers  of,  103-110. 

veto  power  of,  49,  108,  166-169. 

compensation  of,  109. 

independence  of,  110. 

subject  to  impeachment,  165,  166. 
PRESS,   LIBERTY  OF, 

meaning  of  the,  283-285,  293. 

privileged  cases,  286-291. 

truth  as  a  protection,  291,  292. 

jury  the  judges  of  the  law,  292. 
PRICES, 

regulation  of,  245,  246. 

PRIVATE  PURPOSES, 

taxes  not  to  be  laid  for,  56-59. 
property  not  to  be  taken  for,  346-349. 
PRIVILEGED  PUBLICATIONS, 
what  are,  286-291. 

PRIVILEGES, 

of  members  of  Congress,  48,  286. 

of  citizens  of  the  States,  195-197. 

of  citizens  of  the  United  States,  256-258. 

exclusive,  66,  69,  74,  86,  246,  318,  350. 

PROCESS, 

constructive  service  of,  193. 
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PROPERTY, 

right  to  acquire,  195. 
protection  of,  327-357. 

PUBLIC   CORPORATIONS, 

their  place  in  the  goyernment,  358-860. 
not  subject  to  taxation,  60. 

PUBLIC   DEBT, 

constitutional  provisions  respecting,  62,  63. 

PUBLIC  DOMAIN, 
control  of,  173,  174. 
taxation  of,  by  States,  60,  61. 

PUBLIC   GRANTS, 

canno4i  be  recalled  or  impaired,  811<^27. 
strict  construction  of,  318. 

PUBLIC  PURPOSES, 

what  will  support  taxation,  56-59. 
taking  property  for,  344-367. 

PUBLIC   SECURITIES, 

counterfeiting,  85. 

PUNISHMENTS, 

legislative,  forbidden,  294-298. 
for  crimes  in  general,  307-309. 
for  contempts  of  authority,  310. 


QUALIFICATIONS, 

of  electors,  262,  273-275. 

want  of,  in  candidates,  268. 
QUARANTINE, 

right  to  establish  regulations  of,  75, 

QUARTERING  SOLDIERS. 

(See  Soldiers.) 


R. 

RACE, 

not  to  disqualify  from  voting,  277,  278. 
as  affecting  naturalization,  275. 
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RAILROADS, 

regulation  of  commanication  by,  64,  72-74,  244-246. 

taxes  on  freight  carried  by,  72. 

bridges  for,  64. 

taking  lands  for,  347,  348. 

protection  of  charters  of,  319-324. 

regulation  of  fares  on,  246. 

REBELLIONS, 

protection  against,  206. 

RECONSTRUCTION, 
of  States,  178,  179,  206. 

RECORDS, 

of  one  State  to  be  respected  in  the  others,  190-195. 

REGISTRATION, 
of  voters,  263. 

RELIGIOUS  LIBERTY, 
protection  of,  213-216. 

REMEDIES, 

for  wrongs.  State  control  of,  341-343. 

REMOVAL  OF   CAUSES, 
to  federal  courts,  127-133. 

REPEAL  OF  CHARTERS, 
when  lawful,  320,  358. 

REPRESENTATIVES, 
instruction  of,  39,  40. 
apportionment  and  election  of,  44-46. 
qualification  of,  44,  48. 
privileges  of,  48,  286. 

REPRIEVES, 

power  to  grant,  104. 

REPUBLICAN  GOVERNMENT, 

guaranty  of,  to  the  States,  202-206. 

RESERVED  RIGHTS, 
what  are,  34,  35. 

RESOLUTIONS  OF  '98  and  '99. 
what  they  were,  99. 

RETROACTIVE  LAWS, 

in  criminal  matters  forbidden,  296-298. 
in  civil  matters,  335-341. 
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REVEl^UE,  FEDERAL, 

provisions  for  raising,  48,  53-62. 
REVOLUTION, 

right  of,  24,  25. 

American,  3-11. 

RIGHTS, 

English  bill  of,  7,  17. 

reserved  by  the  Constitution,  34. 
ROADS, 

providing  for,  353-^55,  360. 


S. 

SCHOOLS, 

rights  in,  241,  242. 

SEARCH-WARRANTS, 

issue  and  execution  of,  219-221. 

SEARCHES  AND  SEIZURES, 

unreasonable,  forbidden,  218-221. 
in  the  Colonies,  8. 

SECEDED  STATES, 

not  out  of  the  Union,  26-28. 

how  restored  to  representation,  178, 179. 
SECRECY, 

right  to,  in  elections,  263,  264. 
SEDITION  LAWS, 

provisions  of,  97,  98. 

SELF-EXECUTING  PROVISIONS, 

of  constitutions,  what  are,  228,  229,  258. 

SELF-GOVERNMENT,  LOCAL, 

rules  respecting,  358-360. 
SENATE,  FEDERAL, 

constitutional  provisions  respecting,  44-48. 
SEPARATION, 

of  powers  of  government,  41. 

SERVITUDE. 

(See  Slaybbt.) 
SLANDER, 

rules  of  liability  for,  283-293. 
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SLAVE-TRADE, 

prohibition  of,  102. 
SLAVERY, 

abolished,  222-229. 
SOLDIERS, 

quartering  of,  on  the  people,  217. 

(See  Army;  Military,  Militia.) 
SOVEREIGN  POWERS, 

what  are,  19,  20. 

in  the  Colonies  before  the  Revolution,  3. 

in  the  States,  16,  17. 

apportionment  of.  in  the  United  States,  20,  21. 
SOVEREIGN  STATE, 

what  is,  19. 
SPECIAL  PRIVILEGES, 

strict  construction  of,  318. 

appropriation  of,  to  public  uses,  323,  340. 
SPEECH,   FREEDOM  OF, 

meaning  and  extent  of,  283-293. 
SPEEDY  TRIAL, 

right  to,  304. 
STAMP  ACT, 

repeal  of,  5. 

STANDING  ARMIES, 

objectionable,  8,  282. 

STATE, 

meaning  of,  19. 
STATE   CONSTITUTIONS, 

how  formed  and  accepted,  175-183. 

must  not  conflict  with  federal  powers,  31. 
STATE  LAW, 

when  federal  courts  administer,  137-140. 

STATE  RIGHTS, 

what  are,  34,  35. 
STATES   OF  THE  UNION, 

how  formed  and  admitted,  175-183. 

may  not  withdraw,  26,  27. 

are  indestructible,  28. 

subordination  of,  as  to  federal  powers,  31. 

powers  of,  when  concurrent  with  federal,  34,  68,  75. 
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STATES  OF  THE  XTSlOHf,^  continued. 

are  exempt  from  federal  taxation,  59. 

may  not  tax  national  agencies,  60. 

power  of,  over  legal  tender,  83. 

may  not  emit  bills  of  credit,  84. 

suits  by  and  against,  in  federal  courts,  121-124. 

balanced  against  the  Union,  149-151. 

division  of,  179. 

guaranty  of  republican  government  to,  202-206. 

protection  of,  against  rebellion  and  invasion,  206. 

conflicting  claims  to  government  of,  205. 

citizenship  in,  255,  256. 

privileges  of  citizens  of,  195-197. 

not  to  pass  bills  of  attainder,  294. 
nor  ex  post  facto  laws,  296. 
nor  enter  into  treaty,  &c.,  92. 
nor  impair  contracts,  311-326. 

police  powers  of,  65,  66,  75,  238-248,  820-324. 

power  of,  in  matters  of  war,  92. 

may  pass  retroactive  laws,  335-841. 

may  take  property  for  public  uses,  344-357. 

rules  of  comity  between,  184-201. 
STATUTORY  PRIVILEGES, 

strict  construction  of,  318. 

may  be  taken  away,  315. 
STAY  LAWS, 

when  invalid,  324. 

SUFFRAGE, 

sometimes  given  to  aliens,  79,  80. 

general  rules  respecting,  248,  259-263. 
SUMPTUARY  LAWS, 

illegal,  247,  248. 
SUNDAY, 

laws  for  observance  of,  216. 
SUPREME  COURT,  FEDERAL, 

creation  of,  50. 

jurisdiction,  114,  115,  137. 
SUPREME  LAWS, 

what  are,  30-32. 
SURRENDER  OF  OFFENDERS, 

as  between  the  States,  197-201. 
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T. 

TAKING  OF  PROPERTY. 

(See  Eminent  Domain.) 
TAXATION, 

ID  the  Colonies,  5. 

by  Congress,  53-56,  61. 

of  goyernment  agencies,  59-61. 

discriminations  in,  195-197. 

of  commerce  by  the  States,  69-74,  257. 

in  violation  of  contracts,  317. 

curing  irregular,  339. 
TELEGRAPHIC  CORRESPONDENCE, 

regulation  of,  by  Congress,  64,  65. 
TERRITORIES, 

constitution  not  made  for,  35. 

dependence  of,  35,  36. 

courts  of,  50,  51,  107,  144,  174. 

government  of,  170-174. 
THIRTEENTH  AMENDMENT. 

to  Federal  Constitution,  discussed,  226-229. 
TITLES   OF  NOBILITY, 

prohibited,  102,  206. 
TONNAGE  DUTIES, 

States  not  to  levy,  77. 
TRADE-MARKS, 

exclusive  rights  in,  86. 
TREASON, 

definition  and  punishment  of,  94,  298,  299. 
TREATIES, 

supreme  authority  of,  30-32,  106. 

power  to  make,  106,  163. 
TRIAL, 

general  right  to,  231-233. 

by  jury  in  civil  cases,  248-251. 

in  criminal  cases,  8,  303-309. 
TRUSTS, 

governmental,  22,  315. 
TWICE  IN  JEOPARDY, 

accused  parties  not  to  be  put  in,  308,  309. 


INDEX.  889 


u. 


UNCONSTITUTIONAL  LAWS, 

what  are,  23. 

how  and  when  set  aside,  151-162. 

UNITED  STATES, 

how  formed,  9,  24-26. 

union  of,  indissoluble,  27. 

suits  by  and  against,  120. 

(See  Congress.) 
UNREASONABLE, 

bail.    (See  Bail.) 

searches,  &c.    (See  Searches  and  Seizures.) 

V. 

VACANCIES, 

in  Congress,  how  filled,  45,  46. 
in  the  presidency,  49. 
in  federal  offices,  108. 
VALIDATING  CONTRACTS. 

(See  Curative  Laws.) 

VESTED  RIGHTS, 

may  not  be  taken  away,  332-334. 

VETO  POWER, 

exercise  of,  49,  108,  166-169. 
VICE-PRESIDENT, 

constitutional  provisions  respecting,  45,  49. 

VOID  STATUTES. 

(See  Unconstitutional  Laws.) 

VOTERS. 

(See  Elections.) 


W. 

WAR, 

Congress  may  declare  and  conduct,  88-92. 

WARRANTS, 

for  searches,  218-221. 
arrests  without.  221. 
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WATER-COURSES, 

general  regulation  of,  76. 

exclusive  privileges  in,  66,  69. 
WEIGHTS  AND  MEASURES, 

Congress  to  fix  standards  of,  85. 
WORKS  OF  ART, 

exdnsive  rights  in,  86. 
WRITS  OF  ASSISTANCE, 

illegaUty  of,  221. 
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I.  BIG-ELOW   ON   TORTS. 

The  style  Is  attractive,  the  definitions  concise  and  accurate,  and  the 
size  of  the  volunie  so  moderate  as  to  be  equally  attractive  both  to  the 
practitioner  and  the  student.  —  Fr<nn  Hon.  John  CroweU^  President  oj  Ohio 
State  and  Union  Law  College^  Cleveland. 

AN  ELEMENTABY  TREATISE  ON  THE  LAW  OF  TOSTS.  —  By  Mel- 
ville M.  BiGELOW,  Ph.D.,  author  of  '*  A  Treatise  on  the  Law  of  Estoppel," 
"A  Treatise  on  the  Law  of  Fraud,"  and  Editor  of  "Leading  Cases  in  the 
Law  of  Torts,"  etc.  Fourth  edition,  revised  and  enlarged.  Cloth,  $2.50 
net ;  law  sheep,  $3.00  net. 

Among  the  best  books  for  the  use  of  students,  this  popular  manual  de- 
servedly takes  a  high  rank.  It  Is  in  use  in  law  schools  all,  over  the  countrj-: 
for  example,  in  Boston  University  ;  University  of  Michigan;  Northwestern 
University,  Chicago;  University  of  Texas;  Washington  and  Lee  University; 
also  in  Canada  at  the  Osgoode  Hall  Law  School,  Toronto;  and  a  few  years 
since  was  adopted  as  a  text-book  in  the  famous  university  of  Cambridge, 
England.  Probably  no  other  students*  book  is  so  widely  used.  The  new  fourth 
edition  embraces  many  late  cases,  and  a  new  chapter  on  Malicious  Interference 
with  Contracts.  The  whole  book  has  been  carefully  revised,  and  many 
passages  rewritten. 

It  seems  to  me  admirably  adapted  to  the  purpose  for  which  it  is  written.  Mr.  Bigelow 
is  very  happy  in  his  statement  of  legal  principles,  and  nowhere  so  much  so,  I  think,  as 
in  this  book.  —  Hon.  Thomas  M.  Cooley. 

I  have  looked  through  this  volume  with  particular  interest,  from  my  own  expe- 
rience in  teaching  the  same  topic ;  and  I  have  no  hesitation  in  saying  that  it  is  much 
better  fitted  for  the  student  than  any  work  on  Torts  we  have  had  before.  —  Prof.  William 
G.  Hammond. 

Mr.  Bigelow,  in  his  clear  and  succinct  statement  of  the  duties  of  individuals  towan^ 
each  other  as  members  of  society,  has  made  a  valuable  contribution  to  your  Law  Stu. 
dents'  Series.  —  Hon.  Morrison  R.  Waiter  Chief  Justice  of  the  United  States. 

Its  methodical  arrangement  of  the  classes  of  Torts,  its  clear  style,  and  its  simple  man^ 
ner  of  treatment,  render  it  specially  useful  to  beginners  in  the  study  of  law.  —  Jame^  B. 
Black  J  Central  Law  School  of  Indiana. 

It  is  the  product  of  real  thought  and  diligent  labor ;  and  the  thought  and  labor  have 
been  too  skilfully  applied  not  to  result  in  a  substantial  addition  to  legal  literature.  — 
Boston  Daily  Advertiser. 

II.  BIQELOW   ON  EQUITY. 

The  arrangement  and  treatment  of  the  sul\)ect  are  admirable.— 

From  Samuel  D.  Davis,  Professor  of  Law,  Richmond  College,  Virginia. 

ELEMENTS  OF  EQUITT  FOS  THE  USE  OF  STUDENTS.  —  By  Mel- 
ville M.  BiQELOw,  Author  of  "  Law  of  Estoppel,"  "  Law  of  Fraud,"  etc. 
12mo.    Cloth,  $2.50  net;  law  sheep,  ^3.00  net. 

A  clear  and  compact  treatise,  well  fitted  to  be  a  manual  of  a  student  of  law — 
Hon.  John  Bascom,  University  of  Wisconsin. 
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I  have  examined  Bigelow  on  Equity.  It  is  to  be  commended  for  its  clearaen  and 
conciseness  of  statement.  I  regard  the  first  chapter  as  a  n^odel.  The  doctrines  of  Tack- 
ing, Subrogation,  and  MarshaUing,  found  in  Chapters  14,  19,  and  20,  are  more  easily 
comprehended  than  in  any  other  work  on  those  subjects  that  I  have  seen.  —  J?bn  J,  H. 
Carpenter^  Dean  of  Law  Faculty,  University  of  Wisconsin. 

III.  HEARD   ON   CRIMINAL   PLEADING-. 

It  deserves  an  Important  position  amonf?  the  text^books  in  erery 
Law  School  in  the  conntry .  —  i^rom  WiUiam  C.  Robinson,  Profess<yrof  Criminal 
Law,  etc.,  Yale  College. 

THE  PEIHCIPLES  OF  CEIMINAL  PLEADING.  -  By  Franklin  Fiske 
Heard.    12mo.    Cloth,  $2.50  net;  law  sheep,  $3.00  net. 

The  style  in  which  the  author  writes  is  admirabiy  adapted  to  the  object  to  be  accom- 
plished, —  it  is  clear  and  precise,  and  the  whole  matter  is  kept  within  the  bounds  of  a 
manual.  —  N.  Y.  Tribune. 

An  interesting  manual,  thoroughly  supported  by  l^;al  authorities. — Hon.  John 
Bascom,  University  of  Wisconsin. 

IV.  HEARD   ON   CIVIL   PLEADING. 

An  admirable  companion  volume  to  his  "  Principles  of  Criminal 
Pleading;,"  —  full,  clear,  concise*  —  From  Lemuel  Moss,  Indiana  University , 
Bloomington. 

THE  PSnrCIPLES  OF  PLEADING  IN  CIVIL  ACTIONS.  — By  Franklin 

Fiske  Heard,  Author  of  ''The  Principles  of  Criminal  Pleading."    12mo. 
Cloth,  $2.50  net;  law  sheep,  S3.00  net. 

He  has  taken  the  leading  and  established  rules,  and  illustrated  them  by  ample  cita- 
tions from  ancient  and  modem  learning.  Whoever  shall  make  himself  thoroughly 
acquainted  'with  those  rules  as  here  laid  out  and  enforced,  cannot  &il  of  being  a  good 
pleader.  — Boston  Courier. 

Under  whatever  system  of  statutory  procedure  a  law  sttident  may  design  to  practise, 
he  will  find  it  equally  necessary  to  become  familiar  with  the  principles  of  common  law 
pleading.  Mr.  Heard's  work  is  a  plain  and  clear  guide  to  these,  and  its  silence  in  regard 
to  many  of  the  formal  and  adventitious  technicalities  of  the  older  English  system  will 
commend  it  to  American  readers.  —  Hon.  Simeon  E.  Baldwin,  Law  Department  of  Yale 
College, 

V.  COOLEY   ON   CONSTITUTIONAL   LAW. 

No  Lawyer  can  afford  to  be  without  It,  and  every  voter  ought  to 
have  it.  —  From  Hon.  J,  H.  Carpenter,  Dean  of  Law  Faculty,  University  of 
Wisconsin. 

THE  OENEBAL  PBINCIPLES  OF  CONSTITXTTIONAL  LAW  IN  THE 
UNITED  STATES  OF  AMERICA.  —  By  Thomas  M.  Cooley,  Author 
of  ''  A  Treatise  on  Constitutional  Limitations."  Second  edition,  by  Alexis 
C.  Angell,  of  the  Detroit  Bar.  12mo.  Cloth,  $2.50  net;  law  sheep, 
$3.00  net. 


The  new  edition  contains  large  additioos.  In  its  preparation,  the  editor, 
while  aiming  to  keep  the  book  a  manual,  and  not  to  make  it  a  digest,  has  treated 
briefly  all  important  points  covered  by  the  cases  decided  up  to  a  very  recent 
date.  He  made  such  changes  in  the  text  and  notes  as  had  been  required  by 
the  many  important  decisions  upon  constitutional  law  rendered  in  the  last  ten 
years. 

A  masterly  exposition  of  the  Federal  Constitution  as  actuallj  interpreted  by  the 
eonrts.  .  .  .  This  book,  of  moderate  dimensions,  should  be  placed  in  every  student's 
bands. — Hon.  P.  Blias^  Dean  of  Law  Department^  State  University  of  Missouri. 

It  is  worthy  of  the  reputation  of  the  distinguished  author.  It  is  the  best  book  on  the 
subject  to  be  placed  in  the  hands  of  a  student,  and  is  a  convenient  book  of  reference  for 
any  one.  —  Prof,  Manning  F.  Force^  LL.D.^  Cincinnati  Law  School. 

It  ought  unquestionably  to  be  made  the  basis  of  a  course  of  instruction  in  all  our 
higher  schools  and  coll^;es.  — Hon.  John  F.  DUlon^  Professor  of  Columbia  Law  School^ 
New  York. 

It  is  a  work  of  great  value,  not  only  for  students  in  institutions  of  learning,  but  as 
well  for  the  lawyer,  to  whom  it  supplies  at  once  a  Treatise  and  a  Digest  of  Constitutional 
Law.  —  Henry  Hitchcock^  Dean  of  the  St.  Louis  Law  School. 

Clearly  and  compactly  written,  and  the  general  arrangement  well  adapted  for  students* 
use.  —  Hon.  Simeon  E.  Baldwin^  Law  Department  of  Yale  College. 

I  have  examined  it  with  great  care,  comparing  it  closely  with  the  old  edition,  and 
testing  it  in  various  points.  As  a  result,  it  gives  me  pleasure  to  state  that  we  shall  use 
the  book  both  in  the  courses  in  constitutional  history  and  law  in  the  collegiate  depart- 
ment, and  in  one  of  the  classes  in  the  law  school.  The  work  of  the  editor  of  the  new 
edition,  Mr.  Angell,  has  been  done  with  the  exactness  and  care  which  an  intimate 
acquaintance  with  him,  as  a  classmate  at  the  University  of  Michigan,  led  me  to  expect  in 
whatever  he  undertook.  Judge  Cooley  is  fortunate  in  having  so  excellent  an  editor  for 
the  revision.  —  Letter  from  George  W.  Knight^  Professor  of  International  and  Consti- 
tutional LaWf  Ohio  State  University. 

Tour  name  alone  as  its  author  is  a  sufficient  guarantee  of  its  high  character  and  gen- 
eral useflilness,  not  only  for  the  use  of  the  students  of  law  schools  and  other  institutions 
of  learning,  for  which  it  was  originally  prepared,  but  also  for  members  of  the  bar.  The 
matters  discussed  are  stated  so  concisely  and  clearly  as  to  be  of  great  benefit  for  ready 
reference.  The  edition  sent  me  seems  to  have  all  the  late  cases  cited  and  referred  to ; 
and  Mr.  Angell  seems  to  have  been  very  careful  and  successful  in  making  the  changes 
from  the  first  edition,  and  adding  additional  notes. — Hon.  Albert  H.  Horton,  Chief- 
Justice  of  the  Supreme  Court  of  Kansas,  to  Judge  Cooley. 


VI.     LANO-DELL'S     SUMMARY     OF     CON- 
TRACTS. 

No  man  competent  to  Ju<Ige  can  read  a  page  of  it  ivithout  at  once 
recosnizlngr  the  hand  of  a  sr^eat  master*  £very  line  is  compact  of 
ingrenious  and  original  thought.  —  American  Law  Review. 

A  SUMMABY  OF  THE  LAW  OF  GONTBAOTS.  —  By  C.  C.  Lanodell, 
Dane  Professor  of  Law  in  Harvard  University.  Second  edition.  12mo. 
Cloth,  $2.50  net ;  law  sheep,  $3.00  net. 


VII.  CURTIS  ON  UNITED  STATES  COURTS. 

A  work  of  the  highest  standard  on  the  suliiJect  treated.  —Boston  Post. 

CUBTIS  ON  THE  UNITED  STATES  GOUSTS.  —  Jurisdiction,  Practice,  and 
Pecaliar  Jurisprudence  of  the  Courts  of  the  United  States.  Bj  Benjamin 
R.  Curtis*  LL.D.  Edited  by  George  Ticknor  Curtis  and  Benjamin 
R.  Curtis.    Tinio.     Cloth,  5P2.50  net ;  law  sheep,  $3.00  net. 

These  lectures  were  delivered  by  the  late  Judge  Curtis  to  a  class  of  students 
in  the  Harvard  Law  School,  in  the  academic  year  1872-73. 

Cannot  fail  to  be  of  great  servioe  to  the  student  in  the  prosecution  of  his  legal  studies. 
Chicago  Legal  News. 

It  is  by  far  the  best  epitome  of  that  extensive  sul^t,  and  the  clearness  of  the  style 
and  orderly  arrangement  of  the  learned  author  will  especially  recommend  it  to  students. 
Hon.  Edmund  H.  Bennett,  Dean  of  School  of  Law,  Boston  University. 

There  is  not  to-day  in  existence  so  admirable  a  treatise  on  United  States  courts  and 
their  jurisdiction  as  this  little  book.  —  Milwaukee  Republican. 

VIII.  MAY'S   CRIMINAL  LAW. 

I  have  carefully  examined  and  read  throusrh  May's  Criminal  Law. 
This  work  is  certainly  one  of  distingruished  merit.  Its  definitions  and 
statements  of  principles  are  clear  and  concise.  Its  discussions  of  dovbt* 
fol  or  controverted  points  are  calm  and  scholarly.  The  cases  to  which 
it  refers  embrace  the  most  recent  Enslish  and  American  decisions,  and 
therefore,  both  as  a  vade  tnecutn  for  the  criminal  lawyer  and  as  a  text- 
book for  the  student,  it  must  at  once  take  a  liigh.  position  in  the 
literature  of  that  branch  of  Jurisprudence.  —  .From  William  C.  Robinson, 
Professor  of  Criminal  Law,  etc.,  Yale  College. 

THE  LAW  OF  CEIMES.  —  By  J.  Wilder  May,  Chief  Justice  of  the 
Municipal  Court  of  the  City  of  Boston.  Second  edition,  edited  by  Joseph 
Henry  Bealb,  Jr.,  Assistant  Professor  of  Law  in  Harvard  University. 
12mo.     Cloth,  $2.50  net;  law  sheep,  $3.00  net. 

This  new  edition  of  Judge  May's  deservedly  popular  work  contains  large 
additions.  The  editor  states  in  the  preface  that  the  original  plan  included  no 
discussion  of  the  subjects  of  Criminal  Pleading  and  Practice,  but  it  was  found 
that  it  would  be  better  adapted  to  the  use  of  students  if  these  subjects  were 
briefly  considered,  and  this  has  accordingly  been  done.  Much  has  also  been 
added  to  the  first  chapter,  which  contains  the  general  principles  underlying  the 
criminal  law. 

It  is  to  be  especially  commended  for  its  clear  and  concise  definitions,  as  also  for  its 
citations  of  leading  cases  directly  upon  the  matter  under  discussion.  —  i^Vom  J.  H. 
Carpenter,  Dean  of  Law  Faculty,  University  of  Wisconsin. 

It  is  not  a  mere  synopsis,  but  an  interesting  discussion,  quite  ftill  enough  to  give 
the  student  a  true  view  of  the  subject,  and  minute  enough  to  be  a  useful  handbook  to 
the  practitioner.  —  New  York  Law  Journal, 


IX.     STIMSON'S   LAW   GLOSSARY. 

It  is  a  valuable  addition  to  the  Students'  Series,  and  I  shall  cordially 
recommend  it  as  a  first  dictionary  to  our  students.  —  Hon.  Edmund  H. 
Bennett^  Dean  of  School  of  Law,  Boston  UnivervUy. 

OLOSSASY  OF  TECHNICAL  TEBMS,  PHSASES,  AND  JIAXIHS  OF 
THE  COMMON  LAW.  — B}^  Frederic  Jesup  Stimson.  12mo.  Cloth, 
$2.50  net ;  law  sheep,  $3.00  net. 

A  concise  Law  Dictionary,  giving  in  common  English  an  explanation  of  the 
words  and  phrases,  English  as  well  as  Saxon,  Latin,  or  French,  which  are  of 
common  technical  use  in  the  law. 

Specimen,  of  the  JDe/initiona   in  Stimson's  JLato  Glossary. 


Dower.  The  life  estate  which  the  widow 
has  in  her  husband's  lands  on  his  death ; 
usually  one-third  part  of  any  lands  of 
which  he  was  seised  in  an  estate  of  in- 
heritance at  any  time  during  the  mar- 
riage, if  the  husband's  estate  in  such  lands 
was  such  that  the  common  issue  might 
have  inherited.  Dower  ad  ostium 
ecclesia),  I.  (at  the  church  door)  was 
anciently  where  the  husband  specifically 
endowed  his  wife  with  certain  of  his  own 
lands ;  or  of  his  father's  lands,  Dower 
ex  assensu  patris.  If  this  was  not 
done,  she  was  assigned  her  Reason- 
able doi^er,  Dos  rationabilis,  l.f 


Dower  by  the  common  la'w,  a  third 
part  of  the  husband's  land.  Doiver  by 
custom  :  varied  in  amount  according 
to  local  usage.  Do^^er  de  la  pluis 
belle,  fr.  (of  the  fairest  part):  where 
the  wife  was  endowed  of  socage  lands 
held  by  her  as  guardian.  Writ  of 
dower  or  Writ  of  right  of  dower  : 
an  old  real  action  lying  for  a  widow 
against  a  tenant  who  had  depriyed  her  of 
part  of  her  dower.  Do'wer  unde  nihil 
habet,  /. :  a  similar  writ  which  lay  for 
a  widow  to  whom  no  dower  had  been 
assigned. 


The  information  crowded  by  Mr.  Stimson  in  his  duodecimo  volume  of  a  little  more 
than  three  hundred  pages,  is  \ery  great ;  his  explanations  are  given  with  remarkable 
brevity,  and  legal  technicalities  are  avoided  so  completely  as  to  make  the  work  a  valu- 
able and  welcome  supplement  to  the  common  English  Dictionaries. — Boston  Daily 
Advertiser. 

X.    ROBINSON'S   ELEMENTARY   LAW. 

The  book  is  convenient  to  the  instructor  who  will  use  it  as  a  text  to 
be  amplified  in  his  lectures,  and  valuable  to  the .  student  who  will  con- 
sult the  references*  —  Prof.  M.  F.  Force^  LL,D. ,  Cincinnati  Law  School. 

ELEMENTAEY  LAW.  — By  William  C.  Robinson,  LL.D.,  Professor  of 
Elementary  Law  in  Yale  College.  12mo.  Cloth,  $2.50  net;  law  sheep, 
$3.00  net. 

It  contains  a  statement  of  the  principles,  rules,  and  definitions  of  American 
Common  Law,  both  civil  and  criminal,  arranged  in  logical  order,  with  refer- 
ences to  treatises  in  which  such  definitions,  rules,  and  principles  are  more 
extensively  discussed. 

This  volume  is  used  largely  in  law  schools,  and  the  author  has  a  special 
knowledge  of  the  requirements  of  the  student,  being  a  leading  instructor  at  the 
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Law  School  of  Yale  College.  The  student  who  intelligently  studies  this  work 
may  store  his  mind  with  lucid  and  concise  statements  of  the  leading  topics  of 
law;  and,  having  been  grounded  in  this  primary  information,  a  course  of  read- 
ing is  laid  down,  including  the  best  text-books  together  with  the  special  por- 
tions of  the  works  which  relate  to  the  subjects  in  question.  It  may  also  be 
used  with  great  benefit  as  a  review  book  for  examinations.  The  purpose  of 
this  most  useful  elementary  work  cannot  better  be  explained  than  by  here 
reprinting,  from  page  33,  Section  61,  relating  to  Transfer  of  Estates:  — 

Section  61.    Of  the  Ownership  and  Transfer  of  Estatks. 

An  estate  may  belong  to  one  person  or  to  several  persons  collectively.  It 
may  also  be  transmitted  from  one  person  to  another,  or  lesser  estates  may  be 
carved  out  of  it  by  the  owner  and  be  granted  to  others.  The  relation  between 
co-owners  or  successive  owners  of  the  same  estate,  or  between  persons  one  of 
whom  derives  his  estate  from  the  other,  is  known  &s  privity  of  estate. 
Read  2  Bl.  Comra.,  pp.  107, 179,  200,  201. 

1  Wash.  R.  P.,  B.  i,  Ch.  xiii,  Sec.  1,  §  1. 

2  Wash.  R.  P.,  B.  ii,  Ch.  i.  Sec.  1,  §  16. 
1  Greenl.  Ev.,  §§  189,  523. 

The  principles  are  admirably  stated.  —  Albany  Law  Journal. 

It  would  be  a  benefit  to  every  law  student  to  put  this  Tolnme  into  his  hand,  and  make 
it  his  vade  mecum  throughout  the  whole  of  bis  professional  studies.  —  Boston  Advertiser. 

It  might  worthily  be  adopted  as  a  text-book  for  every  senior  class  in  a  male  or  female 
college,  and  will  be  found  an  iuTaluable  accession  to  every  public  and  private  library.  — 
New  York  World. 

XI.  E WELL'S  MEDICAL  JURISPRUDENCE. 

It  is  excellently  done.  I  wigh  it  migrlit  be  read  by  every  student  of 
law  as  well  as  by  every  student  of  medicine.  —  Prof.  Henry  Wade  Rogers^ 
University  of  Michigan. 

A    MANUAL   OF    MEDICAL   JURISPRUDENCE    FOB    THE   USE    OF 
STUDENTS  AT  LAW  AND  OF  MEDICINE.  —  Bv  Marshall  D.  Ewell, 
M.D.,  LL.D.,  of  the  Union  College  of  Law,  Chicago.     12nio.     Cloth,  $2.50 
net ;  law  sheep,  $3.00  net. 

Mr.  Ewell  has  endeavored  to  produce  a  work  which,  within  a  moderate  com- 
pass, states  all  the  leading  facts  and  principles  of  the  science  concisely  and  yet 
clearly.  In  it  will  be  found  the  substance  of  all  me  principles  stated  in  the 
more  voluminous  and  expensive  works. 

XII.  STEPHEN'S   DIGEST  OF   EVIDENCE. 

Short  as  it  is,  I  believe  it  will  be  found  to  contain  practically  the 
ivhole  la"w  of  the  subject.  —  TJie  author. 

A  DIGEST  OF  THE  LAW  OF  EVIDENCE.  — Bv  Sir  James  Fitzjames 
Stephen,  K.C.S.I.,  a  Judge  of  the  High  Court  of  Justice,  Queen's  Bench 
Division.    From  the  Fourth  English  Edition.    With  Notes  and  Additional 
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IllastratioDS  to  the  Present  Time,  chiefl}'  from  American  Cases,  including 
those  of  John  Wilder  May,  late  Chief  Justice  of  the  Municipal  Court  of 
the  City  of  Boston,  author  of  "The  Law  of  Insurance,"  etc.  12mo.  251 
pages.    Cloth,  $2  50  net ;  law  sheep,  $3.00  net, 

A  full  and  exact  reprint  of  the  Fourth  (latest)  English  Edition,  revised  by 
the  author,  with  references  to  American  cases.  Many  editions  of  the  work  have 
been  published  in  America,  but  the  present  will  be  found  to  be  the  most  useful, 
as  it  includes  the  verj'  valuable  notes  prepared  by  the  late  John  Wilder  Maj'-, 
author  of  "  The  Law  of  Crimes,"  etc.,  together  with  a  selection  of  cases  and 
references  supplementing  his  important  editorial  work. 

XIII.  ROBINSON'S    FORENSIC    ELO- 

QUENCE. 

This  Is  a  book  which  no  student  of  law  can  afibrd  to  pass  by  vvith- 
out  a  thorough  study  of  it.  It  Is  also  a  work  which  no  practising 
laivyer  who  understands  the  trial  of  causes  and  is  not  already  an 
acknoivledged  leader  in  the  courts,  can  afford  not  to  read  and  read 
again. — American  Law  Review, 

FORENSIC  ELOQUENCE,  A  MANUAL  FOB  ADVOCATES.— By  William 
C.  Robinson,  Professor  of  Elementary  Law  in  Yale  College,  author  of 
"The  Law  of  Patents  for  Useful  Inventions,"  "Elementary  Law,"  etc. 
12rao.    Cloth,  $2.50  net;  law  sheep,  $3.00  net. 

A  new  and  suggestive  work  on  the  Duties  and  Functions  of  the  Advocate. 

XIV.  BIGELOWS    BILLS,    NOTES,    AND 

CHECKS. 

AN  ELEMENTABT  TBEATISE  ON  THE  LAW  OF  BILLS,  NOTES, 
AND  CHECKS. -By  Melville  M.  Bigelow,  Ph.D.,  author  of  "An 
Elementary  Treatise  on  the  Law  of  Torts,'*  etc.  12mo.  Cloth,  $2.50  net; 
law  sheep,  $3.00  net. 

XV.  BRYANT    ON    CODE    PLEADING. 

PEINCIFLES   OF   CODE  PLEADING  FOR   THE   USE   OF  STUDENTS. 

By  Hon.  Edwin  E.  Bryant,  Dean  of  Law  Department  of  State  Univer- 
sity of  Wisconsin.  12mo.  Cloth,  $2.50  net;  law  sheep,  $3.00  net  (In 
preparation.)  # 

XYI.     ABBOTT'S    LAW    OF    WILLS. 

ELEMENTS  OF  THE  LAW  OF  WILLS.— By  Nathan  Abbott,  Pro- 
fessor of  Wills,  etc.,  at  Northwestern  University,  Chicago.  12mo.  Cloth, 
$2.50  net;  law  sheep,  $3.00  net. 


LITTLE,  BEOWN,  &  CO.,  Publishers, 

254  Washington  Street,   Boston. 
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